This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at  http  :  //books  .  google  .  com/| 


Digitized  by 


Google 


^^m/APni  AU/i, 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


'  60 


REPORTS  OF  GASES 


»Bon>n>  a 


THE  SUPREME  COURT 


OW  THB 


STATE  OF  UTAH 


ALONZO  BLAIR  IRVINE 

BEPOBTBB. 


yOLTJME  TXTTT 


Xardi,  19U  to  I>ec6ml>«r,  191t 


CHICAGO 

CAIXA6HAM  AMD  COMPAMT. 

1913- 


Digitized  by 


Google 


GAUAaBAKftOa 

i.iAY    1^1318 


Digitized  by 


Google 


JUDGES  AND  OFFICERS 


or 


THE  SUPREME  COURT 


OF   THS 


STATE  OF  UTAH. 


OUUBF   JU8TTCB 

HoK«  J.  E.  FRICK 


JUSTICES 

How.  WM.  M.  Mccarty 

Hon.  D,  N.  STRAUP 


A.TT0B17ET  OENEBAL 

A.  R.  BARNES 


ASSISTANTS  TO  ATTCttNET  GBNKBAL 

GEORGE  BUCKLE 
E.  V.  HIGGINS 


CLERK 

HARRT  W.  GRIFFITH 


DEPUTY    CLEBK 

J.  S.  ROLLO 


EEPOBTEB  OF   DECISIONS 

ALONZO  BLAIR  IRVINE 


Second  Mondat  in  Febbuaet  Second  Monday  in  May 

Second  Monday  in  Octobis 


TERMS  OF  COURT 

FteBUAEY 

Second  Monday  j 

39  Utah]  (iii) 


Digitized  by ' 


JUDGES  OF  THE  DISTEICT  COUETS. 


FIB8T   DI8TBICT 

(Indtidiiifir  the  oonntiefi  of  Box  Elder,  Caohe  and  Rich) 
HoH.  W.  W.  MAUGHAN Logan 

8SC0ND    DISTRICT 

(Including  the  counties  of  Dayis,  Morgan  and  Weber) 

HoH.  J.  A.  HOWELL Ogden 

Hon.  NATHAN  J.  HARRIS Ogden 

THIBD   DISTRICT 

(Including  the  counties  of  Salt  Lake,  Summit  and  Tooele) 

HoH.  C.  W.  MORSE Salt  Lake  City 

Hoif.  THOMAS  D.  LEWIS Salt  Lake  City 

HoH.  MORRIS  L.  RITCHIE Salt  Lake  City 

Hoif.  GEORGE  G.  ARMSTRONG Salt  Lake  Qty 

Hon.  FREDERICK  C.  LOOPBOUROW Salt  Lake  City 

FOURTH  DISTRICT 

(Including  the  counties  ot  Uintah,  Utah  and  Wasatch) 
Hon.  J.  B.  BOOTH Provo 

FIVTH   DISTRICT 

(Indudiug  the  counties  of  Beaver,  Iron,  Jaub,  Millard  and  Washington) 
Hon.  JOSHUA  GREENWOOD FiUmoze 

SIXTH  DISTRICT 

(Indudiug  the  counties  d  Garfield,  Eine,  Piute,  Sevier  and  Wayne) 
Hon.  JOHN  F.  CHIDESTER Richfield 

•BTSNTH  DISTRICT 

(Including  the  counties  of  C!arbon,  Emery,  Grand,  San  Juan  and 

Sanpete) 
Hon.  a.  H.  CHRISTENSEN Manti 


(iv)  [39  Utah 


Digitized  by 


Google 


OFFICERS  OF  UNITED  STATES  COURTS, 

DISTRICT  OF  UTAH 


ASSOCIATE  JUSTICE,  SUPREME  COUBT 

Hon.  WILLIS  VAN  DE  VENTER ,  .Washington,  D.  C. 

JUDGES  OF  CIRCUIT  COURT  OF  APPEALS 

Hoif.  WALTER  H.  SANBORN St.  Paul,  Minn. 

Hon.  WILLIAM  C.  HOOK Leavenworth,  Kan. 

Hon.  ELMER  B.ADAMS St.  Louis,  Mo. 

Hon.  WALTER  I.  SMITH Council  Bluflfs,  Iowa. 

Judge  of  United  States  District  Court. 
Hon.  JOHN  A.  MARSHALL. Salt  Lake  aty 

DISTRICT  ATTORNEY 

Hon.  HIRAM  E.  BOOTH Salt  Lake  aty 

ASSISTANT  DISTRICT  ATTORNEY 

Hon.  WILLIAM  McCREA Salt  Lake  City 

MARSHAL 

Hon.  JAMES  H.  ANDERSON Salt  Lake  aty 

CLERK  OF  THE  DISTRICT  COURT. 

Hon.  JERROLD  R.  LETCHER Salt  Lake  aty 


The  terms  of  the  United  Sutea  District  Court  for  Utah  are  held  as  foUows: 
At  Salt  Lake  City,  second  Monday  in  April  and  November;  at  Ogden,  second 
Monday  In  March  and  September. 


39  Utah]  (v) 


Digitized  by 


Google 


CASES   REPORTED. 


A. 
Anderson  y,  Bransford   256 

Action  for  personal  injuries. 
Anderson  v.  Clayton  et  al 343 

Action  for  specific  performance. 
Argyle  et  al.  v.  Johnson,  County  Treasurer 500 

Action  to  enjolp  collection  of  drainage  tax. 
Amoura,  Pinnell  et  aL  v 316 

Proceedings  to  quash  an  execution. 

B. 
Beckman  v.  Southern  Pacific  Company 472 

Action  for  damages  for  injury  to  sheep. 
Bellion  V.  Durand  632 

Application  for  writ  of  prohibition. 
Bingham  v.  San  Pedro,. U  A.  ft  S.  L.  R.  R.  Co. 400 

Action  for  death  of  horses. 
Boroughs  v.  Peterson  et  al 11 

Action  for  money  had  and  received. 
Bowe  V.  Stllwell  et  al 877 

Action  for  conversion. 
'  Boyle  Furniture  Co.,  Utah  Ass'n  of  Credit  Men  v 618 

Action  by  trustee  in  bankruptcy  to  recover  an  alleged  i^reference. 
Bransford,  Anderson  v.  . .  *. 266 

Action  for  personal  injuries. 
Brown,  State  v 140 

Prosecution  for  forgery. 

C. 
California  Pine  Box  ft  Lumber  Co.  v.  Wasatch  Orchard  Company  326 

Action  on  a  contract 
Campbell  et  al.  v.  Durand 118 

Application  for  writ  of  prohibition. 
Chrlstensen  et  al..  First  Nat'l  Bank  of  Nephi  v 668 

Action  to  enjoin  collection  of  taxes. 
Clayton  et  al.,  Anderson  v 843 

Action  for  specific  performance. 
Clinton  et  al..  Salt  Lake  County  v. 462 

Action  to  recover  unauthorized  payment  of  money. 
Cummings  et  al..  Smith  et  al.  v 306 

Action  in  claim  and  delivery. 

D. 

Dem  et  al.,  Kimball  v 181 

Appeal  from  order  granting  writ  of  mandate. 

(vi)  [39  Utah 


Digitized  by 


Google 


39  Utah]  Cases  Rbpobtbd.  vii 

DlBtrict  Court  of  Box  Elder  County,  State  ex  rel.,  Burt  y 1 

Mandamus  proceedings. 
Durand,  Belllon  y 532 

Application  for  writ  of  prohibition. 
Durand,  Campbell  et  al.  y 118 

Application  for  writ  of  prohibition. 

B. 

Eyans,   Jones  y 291 

Motion  to  dismiss  appeal. 

P. 

Finnell  et  al.  y.  Armour 816 

Proceedings  to  quash  an  execution. 
First  Nat'l  Bank  of  Nephi  y.  Christensen  et  al 668 

Action  to  enjoin  collection  of  taxes. 
Fowler  y.  Union  Portland  Cement  Company 363 

Action  for  wrongful  death. 

G. 

Gardner  et  al..  Salt  Lake  City  et  al.  y 30 

Action  on  water  rights. 
Gilboume  y.  Oregon  Short  Line  Railroad  Company 80 

Action  for  personal  injuries. 
Gorman  et  al.,  Little  et  al.  y ' 63 

Action  to  recoyer  commission  on  sale  of  real  estate. 

H. 

Harris  y.  Ogden  Steam  Laundry  Company 436 

,  Action  for  personal  injuries. 

Hewlett  Brothers  y.  Mallett  et  al 857 

Action  on  a  garnishment. 

J. 

James  y.   Robertson    414 

Action  for  malpractice. 
Johnson,  County  Treasurer,  Argyle  et  al.  y 500 

Action  to  enjoin  collection  of  drainage  tax. 
Jones  y.  Byans   291 

Motion  to  dismiss  appeal. 

K. 

Kelly,  Town  of  Mapleton  et  al.  y.  262 

Action  on  water  rights. 
Kimball  y.  Dem  et  al 181 

Appeal  from  order  granting  writ  of  mandate. 
Kuhn,  A  ft  Brothers  et  al.,  Spielberg  y 276 

Action  for  libel. 


Digitized  by 


Google 


viii  Cases  Eepobtbd.  [39  Utah 

L. 

Lawley  v.  Wade  et  ux 537 

Action  on  a  contract. 
Levy,  McGornick  v 447 

Action  to  foreclose  mortgage. 
Little  et  al.  v.  Gorman  et  al 63 

Action  to  recover  commission  on  sale  of  real  estate. 
Lowe,  Geo.  A.  Company  v.  Simmons  Warehouse  Company 395 

Action  on  a  warranty. 

Mc. 

McComick  v.  Levy   447 

Action  to  foreclose  mortgage. 
McCurtain,  Westminster  Investment  Company  v 544 

Action  to  replevin  an  automobile. 
McKellar  et  al.,  Munsee  v 282 

Action  on  water  rights. 

M. 

Mallett  et  al.,  Hewlett  Brothers  v 357 

Action  on  a  garnishment. 
Mathias  v.   Tlngey    561 

Action   for  services  rendered. 
Mattivi.   State  v 334 

Prosecution  for  having  carnal  knowledge  of  a  female  under 
the  age  of  eighteen  years. 
Morrell,  State  v 498 

Prosecution  for  grand  larceny. 
Munsee  v.  McKellar  et  al 282 

Action  on  water  rights.  * 

Myers  v.  San  Pedro,  L.  A.  A  S.  L.  R.  R.  Co 198 

Action  for  wrongful  death. 

N. 

Nelson,   State   v 238 

Prosecution  for  grand  larceny. 

O. 

Ogden  Steam  Laundry  Co.,  Harris  v 436 

Action  for  personal  injuries. 
Olsen,  State  v 177 

Prosecution  for  unlawful  sale  of  spirituous  liquors. 
Oregon  Short  Line  Railroad  Company,  Gilbourne  v 80 

Action  for  personal  injuries. 
Oregon  Short  Line  Railroad  Company,  Slatter  v 596 

Action  for  wrongful  ejection  from  train. 
Oregon  Short  Line  Railroad  Company,  Stewart  v 875 

Action  for  personal  injuries. 


Digitized  by 


Google 


39  Utah]  Cases  Bepobtbd.  ix 

Oswald  Y.  Utah  Light  ft  Railway  Company 245 

Action  for  Injnrlea  to  personal  property. 

P. 

Pardee  t.  Salt  Lake  County • 482 

Action  to  recorer  for  aerylces  rendered. 
Peck  T.  Wilson,  sheriff 281 

MoOon  to  dismiss  appeaL 
Peterson  et  aL,  Bourooghs  t • ••••••.••••    U 

Action  for  money  had  and  received. 
Peterson  y.  Petterson  et  aL  •••.•••••.•••.•••••  864 

Action  f6r  trespass. 
Petterson,  Peterson  t • •  •  •  • 864 

Action  for  trespass. 

R. 

Beld  T.  San  Pedro»  L.  A.  ft  S.  L.  R.  B.  Co. 617 

Action  for  killing  cattle. 
Rick  T.  Wells  Fargo  Company • ••• •••,.•••  130 

Action  for  damages. 
Slo  Grande  Western  Railway  Company  y.  Stringham  et  aL  ••••  286 

Action  to  quiet  title. 
Robertson,  James  Y • 414 

Action  for  malpractice. 
Robinson,  Salt  Lake  City  y • •....  260 

Prosecution  for  selling  intoxicating  liquors  after  twehre 
o'clock  at  night 
Rowbottom  y.  Union  PaclUc  Coal  Company ..•••••••••••  408 

Action  for  personal  injuries. 
RoggT.  Tolman • '• • 296 

Action  to  recover  damages. 

8. 

Salt  Lake  City  et  aL  t.  Gardner  et  aL •••• 80 

Action  on  water  rights. 
Salt  Lake  City  y.  Robinson  • • 260 

Prosecution  for  selling  intoxicating  liquors  after  twelve 
o'clock  at  night 
Salt  Lake  County  v.  Clinton  et  aL 462 

Action  to  recover  unauthorized  payment  of  money. 
Salt  Lake  County,  Pardee  V 482 

Action  to  recover  for  services  rendered. 
San  Pedro,  L.  A.  ft  S.  L.  R.  R.  Co.,  Bins^iam  v. 400 

Action  f6r  death  of  horses. 
San  Pedro,  L.  S.  ft  S.  L.  R.  R.  Co.,  Myers  v. • 198 

Action  f6r  wrongful  death. 
San  Pedro,  L.  A.  ft  S.  L.  R.  R.  Co^  Reid  v. •••• •«..  617 

Action  for  killing  cattle. 


Digitized  by 


Google 


X  Cases  Ebpobtbd.  [39  Utah 

Simmons  Warehouse  Company,  Geo.  A.  Lowe  Company  t.  • 895 

Action  on  a  warranty. 
Slatter  y.  Oregon  Short  Line  Railroad  Company 696 

Action  for  wrongful  ejection  from  train. 
Smith  et  al.  y.  Cummlngs  et  al 806 

Action  in  claim  and  deliyery. 
Soule  V.  Weatherhy  et  al 680 

Action  for  personal  injuries. 
Southern  Pacific  Company,  Beckman  y 472 

Action  for  damages  for  injury  to  sheep. 
Spielberg  Y.  A.  Knhn  ft  Brother  et  al ••••••• 276 

Action  for  libel. 
State  T.  Brown  140 

Prosecution  for  forgery. 
State  ez  rel.  Burt  t.  District  Court  of  Box  Blder  County 1 

Mandamus  proceedings. 
State  V.  Mattivi 334 

Prosecution  for  haying  carnal  knowledge  of  a  female  under 
the  age  of  eighteen  years. 
State  V.  Morrell 498 

Prosecution  for  grand  larceny. 
State  V.  Nelson 238 

Prosecution  for  grand  larceny. 
State  v.Olsen 177 

Prosecution  for  unlawful  sale  of  spirituous  liquor. 
State  V.  Thome -...•.....  208 

Prosecution  for  murder. 
State  V.  Vance 602 

Prosecution  for  murder. 
Stewart  y.  Oregon  Short  Line  Railroad  Company 376 

Action  for  personal  injuries. 
Stilwell  et  al.,  Bowe  v 877 

Action  for  conversion. 
Stringham  et  al.,  Rio  Grande  Western  Railway  Company 236 

Action  to  quiet  title. 

T. 

Thome,  State  v 208 

Prosecution  for  murder. 
Tingey,  Mathias  v 661 

Action  for  senrices  rendered. 
Tolman,  Rugg  y 296 

Action  to  recover  damages. 
Town  of  Mapleton  et  al.  v.  Kelly 262 

Action  on  water  rights. 

U. 

Union  Padflc  Coal  Company,  Rowbottom  T. 408 

Action  for  personal  injuries. 


Digitized  by 


Google 


39  Utah]  Casks  Ebpobted.  xi 

Unton  Portland  Cement  Company,  Fowler  y • 363 

Action  for  wrongful  death. 
Utah  AM'n  of  (Credit  Moi  y.  Boyle  Pomiture  Co. 618 

Action  •  by  trustee  In   bankruptcy   to   recoyer  an  alleged 
preference. 
Utah  Light  ft  Railway  Company,  Oswald  y 246 

Action  for  injuries  to  personal  property. 

V. 

Vance,  State  y. 602 

Pro0ecnti(m  for  murder. 

W. 

Wade  et  ux.,  Lawley  y. •  687 

Action  on  a  contract 
Wasatch  Orchard  Company,  California  Pine  Box  ft  Lomber  Com- 

pi^by  y. 826 

Action  on  a  contract 
Weatherby  et  aL,  Soule  y. • 680 

Action  for  personal  injuries. 
Wells  Fargo  Company,  Rick  y. 130 

Action  for  damages. 
Westminster  Inyestment  Company  y.  McCurtaln 644 

Action  to  replevin  an  automobile. 
Wilson,  Bherifl;  Peck  y 281 

Motion  to  dlsmisff  ftj^^'^^i 


Digitized  by 


Google 


CASES  CITED. 


Alair  v.  Northern  Pac.  Ry.  Co.  (Minn.).  54  N.  W.  1072 404 

Albrecht  v.  Trletscke  (Neb.),  22  N.  W.  418 302 

American  Soda  Fountain  Ck>.  v.  Futrall  (Ark.),  84  S.  W.  505 553 

Anderson  v.  State  (Miss.),  53  South.  393  173 

Annapolis  R.  Ck>.  v.  Baldwin  (Md.),  45  Am.  Rep.  711 357 

Argenti  v.  City  of  San  Francisco,  16  Cal.  283 488 

Arkansas  County  v.  Freeman  lb  Johnson,  31  Axk.  266 493 

Atchison,  T.  Sb  S.  F.  Ry.  CJo.  v.  DiU  (Kan.),  29  Pac.  148 403 

Avant  v.  Flynn,  2  S.  D.  161  515 

B. 

Balrd  y.  Justice  Court  (CaL),  105  Pac.  259  ; 130 

Baltimore,  etc.  C!o.  v.  Boone,  45  Md.  344  804 

Bank  of  Woodland  v.  Treadwell,  55  Cal.  379 288 

Bardes  T.  Bank,  etc.  (Iowa),  98  N.  W.  284  526 

Beard  v.  111.  Cent  Ry.  Co.  (Iowa),  44  N.  W.  801 135 

BeU  V.  State  (Ala.),  37  South.  281  173 

Blossom  T.  Van  Court,  34  Mo.  390 398 

Board,  etc.  v.  McGregor  (Ind.),  87  N.  E.  1 497 

Board,  etc.  v.  Mowbray  (Ind.),  66  N.  E.  46 497 

Boehl  V.  Chicago,  M.  Sb  St  P.  Ry.  (Minn.),  46  N.  W.  334 138 

Bohlman  t.  State  (Ala.),  83  South.  44  173 

Borland  v.  Barrett,  76  Va.  128  304 

Botto  v.  Vandement  (€^1.)>  7  Pac.  768 256 

Brashears  v.  State,  58  Md.  563   340 

Briggs  T.  CJommonwealth,  82  Va.  554 173 

Brill  V.  Christy  (Ariz.).  68  Pac.  759  308 

Bruington  v.  Barber  (Kan.),  64  Pac  963 399 

Bryant  V.  State  (Ala.),  23  South.  40  173 

Buck  V.  City  of  Eureka  (Cal.),  56  Pac.  612 496 

Buder  v.  Columbia  DistiUing  Co.  (Mo.),  70  S.  W.  508 529 

C. 

Campbell  t.  Dwiggins,  83  Ind.  580 509 

Carpenter  T.  B.  lb  O.  Ry.  (DeL),  64  AU.  258 135 

Carpenter  V.  Ctounty  of  Dane,  9  Wis.  274 492 

Gary  v.  Fullenwider  (111.),  37  N.  E.  899 536 

Case  Y.  Shawnee  County,  4  Kan.  511 493 

Cass  Y.  Boston  ft  Lowell  R.  R.  Co.,  14  Allen  (Mass.)  448 207 

Cau  V.  Texas  ft  Pac.  Ry.  CJo.,  194  U.  S.  427 405 

(xii)  [39  Utah 


Digitized  by 


Google 


39  Utah]  Cases  Cited.  xiii 

€haTei  y.  Territoiy  (N.  M.),  80  Pac.  903  809 

Chemical  Co.  t.  SalBtat  (T^),  M  fl.  B.  tl6 ^ 108 

Chesnut  y.  People  (Ck>lo.)>  42  Pac  656  809 

Chicago,  B.  k  Q.  Ry.  v.  Owen,  21  111.  App.  889 136 

Chicago  lb  N.  W.  Ry.  Co.  y.  Calumet  Stock  Farm  (IlL),  61  N. 

B.  1095  403 

Cindimati   Volks-Blatt   Co.   y.   Hoffmeister    (Ohio),   56   N.   B. 

1038    193 

City  of  Charleston  y.  Beller,  45  W.  Va.  44 127 

Claster  y.  Soble,  22  Pa.  Sup.  Ct  631  320 

Clendennlng  y.  Bank  (N.  D.),  94  N.  W.  901 528 

Cobb  y.  State  (Ala.),  22  South.  506  173 

Commonwealth  y.  Beingo  (Pa.),  66  Atl.  153  172 

Commonwealth  y.  Eckerd  (Pa.),  34  Atl.  305 155 

Commonwealth  y.  Leonard  (Mass.) ,  4  N.  E  96  155 

Commonwealth  y.  Phcenix  Iron  Co.,  105  Pa.  Ill 196 

Commonwealth  y.  Wilson,  152  Mass.  12 173 

Comstock  y.  State  (Neb.),  15  N.  W.  355  340 

Cool  y.  Crommet,  13  Me.  250 357 

Cooper  V.  Kipp,  65  N.  Y.  Supp.  379 553 

Corser  ▼.  Paul  (N.  H.),  77  Am.  Dec.  756  18 

Cotheal  y.  Brouwer,  5  N.  Y.  562  195 

Cotton  V.  State  (Ala.),  6  South.  372  340 

Coxy.  Welcher  (Mich.),  36  N.  W.  69 324 

Craig  y.  Hesperia  Land  Jb  Water  Co.  (Cal.),  40  Pac.  1057 376 

Crawford  y.  State  (Ala.),  21  South.  214  173 

Crumble  y.  Mulyaney,  21  Colo,  210 304 

Cyrus  y.  State  (Oa.),  29  S.  E.  917 219 

D. 

Daly  y.  Multnomah  County,  14  Ore.  20 491 

Dane  County  y.  Smith,  13  Wis.  585 492 

Dayie  y.  MiUer,  130  U.  S.  284  535 

Deford  y.  Hutchinson  (Kan.),  25  Pac.  641  552 

DeCarez  y.  Oalyan,  55  Tex.  57 309 

Dismukes  y.  Bd.  of  Supery'rs,  58  Miss.  612  493 

Donlon  Bros.  y.  Southern  Pac.  Ck>.  (Cal.),  91  Pac.  603 404 

Dowdney  y.  Mayor,  etc.,  54  N.  Y.  186 898 

Durousseau  y.  U.  S.,  6  CJranch,  312 180 


Bdgington  y.  United  States,  164  U.  S.  361 155 

Bggleston  y.  State  (Ala.),  30  South.  582 178 

Elam  y.  Johnson,  48  Qa.  348   493 

Bills  y.  Newbrough  et  al.  (N.  M.),  27  Pac.  491 543 

Ex  parte  Ck>hen  (CaL),  38  Pac.  364 224 

Ex  parte  Logan,  60  Ala.  650 127 


Digitized  by 


Google 


xiv  Cases  Cited.  [39  Utah 

F. 

PaUbrook.  etc  Diat.  v.  Bradley,  164  U.  S.  163 506 

Fallon  V.  (TBrien,  12  R.  I.  518 357 

G. 

Gandy  v.  State  (Neb.),  40  N.  W.  302 230 

Globe,  etc.  Ins.  Co.  v.  David  Moffat  Co.,  15  Fed.  13-21  266 

Gorecke  V.  Campbell  (Neb.),  38  N.  W.  847  323 

GrabowBkiv.  State  (Wis.),  105  N.  W.  805 155 

Grand  Trunk  R.  R.  Co.  v.  Rlcbardson,  91  U.  S.  454 207 

Green  Lake  County  v.  Waupaca  County  (Wis.),  89  N.  W.  549 492 

Guille  v.  Wong  Fook  (Ore.),  11  Pac.  277 553 

H. 

Hackney  v.  Hargraves  (Neb.),  99  N.  W.  678 527 

Hackney  y.  Raymond  Bros.  Co.  (Neb.) ,  94  N.  W.  82 526 

Hagar  v.  Reclamation  District,  111  U.  S.  708 508 

Hall  y.  Washington  Co.  (Iowa),  2  G.  Greene,  473 490 

Hammond  y.  State  (Miss.),  21  South.  149  173 

Hanna  v.  DeCtomo  (Cal.),  73  Pac.  830  ; . .  376 

Hart  y.  Pennsylyania  R.  Co.,  112  U.  S.  331  404 

Haskell  y.  Hunter,  23  Mich.  305 331 

Haswell  y.  Parsons,  15  CaL  266 302 

Head  v.  Amoskeag  Mfg.  (3o.,  113  U.  S.  22 506 

Heard  y.  State  (Miss.),  9  Tex.  App.  1 173 

Hedges  y.  State  (Wis.),  128  N.  W.  80  176 

Heldt  V.  State  (Neb.),  30  N.  W.  626  340 

Hemptony.  State  (Wis.),  86  N.  W.  596 230 

Henderson  y.  Reynolds  (Cki.),  10  S.  B.  734 265 

Henley  y.  State  (Tenn.),  41  S.  W.  352 491 

Henry  y.  U.  S..  15  CJt  CI.  162  493 

Hoagland  v.  Wurtz,  41  N.  J.  Law  175  515 

Howell  V.  State  (Ga.),  52  S.  B.  649 155 

Hubbard  y.  Justice  Court  (CaL),  89  Pac.  865  124 

Hutson  y.  Protection  Dist.  (Cal.),  16  Pac.  549  515 

Hyatt  y.  Hamilton  County  (Iowa),  96  N.  W.  855 490 

I. 

In  re  Burton  and  Saddlers  Co.,  31  Law  Jour.  R.  62 196 

In  re  Docker-Foster  Co.,  123  Fed.  191 627 

In  re  Bggert,  102  Fed.  734   626 

In  re  McCardle,  7  Wall.  506  , 180 

In  re  Reiss,  62  N.  Y.  Supp.  145 187-  196 

In  re  Rogers  (CaL),  62  Pac.  47 224 

In  re  Stalker  (D.  C),  123  Fed.  961 528 

In  re  Steinway,  159  N.  Y.  260  195 

Israel  y.  State,  8  Ind.  467 491 


Digitized  by 


Google 


39  Utah]  Cases  Cited.  xv 

J. 

Jackman  v.  Eau  Claire  Nat  Bank  (Wis.),  104  N.  W.  98 526 

Johnson  v.  Langdon  (Cal.),  67  Pac.  1050  ^ 190 

Johnson  v.  Whiteside  County.  110  111.  22  493 

Johnston  v.  Lewis  Sb  Clark  County,  2  Mont.  159 493 

Jones  y.  German  Ins.  Co.  (Iowa),  81  N.  W.  188 265 

K. 

Kennedy  v.  Chicago,  etc.  Co.,  14  Abb.  N.  C.  (N.  Y.)  826 195 

KlrkstaU    Brewery    Co.    y.    Purness  Ry.  Co.,  9   L.  R.,  Q.  B. 

Cases,    468 203 

Klstler  ▼.  State,  54  Ind.  400  167 

Klenberg  y.  Russell  (Ind.),  25  N.  B.  596  357 

L. 

Ladd  V.  Tully,  51  (3al.  278  288 

Lamberson  y.  Jeffords  (Cal.),  50  Pac.  403 469 

Lambom  y.  County  Com'rs,  97  IT.  S.  181  324 

Lamont  y.  Solano  (3ounty,  49  Cal.  158  493 

Langtord  y.  State  (Fla.),  14  South.  815 173 

Lapham  y.  Osborne  (Ney.),  18  Pac.  881  552 

Leddy  v.  Enos  (Wash.),  33  Pac.  508  399 

Lee  y.  State  (Ark.),  19  S.  W.  16 340 

Leyert,  Ex'x,  y.  Read,  Bz'r,  et  al.,  54  Ala.  529 536 

Lewis  y.  Brainerd,  53  Vt  519-522 192 

Lewis  y.  Superior  Court  (Cal.),  105  Pac.  763 124 

Uenburger  y.  State  (Tex.),  21  S.  W.  603  340 

Ladden  Jb  Bates  y.  Homsby  (S.  C),  22  S.  E.  781 553 

Lynchburg  Tel.  Co.  y.  Booker  (Va.),  50  S.  E.  148 203 

Lyon  y.  American  Screw  Ck>.  (R.  I.),  17  Atl.  61 196 

Mc. 

McBride  y.  Newlin  (Cal.),  61  Pac.  577  469 

McCoU  y.  State  (Fla.),  46  South.  321  173 

McLaren  y.  Sheble,  45  Mo.  130  398 

McFarland  y.  McCowen  (Cal.),  33  Pac.  113 469 

McLaren  y.  Sheble,  45  Mo.  130 ! 398 

McNlcholas  y.  New  England  Tel.  lb  Tel.  Co.    (Mass.),  81  N. 

B.    S89    203 

McQueen  y.  State,  82  Ind.  72  167 

M. 

Blaclin  y.  State,  44  Ark.  115  173 

Malone  y.  Beardsley  (CaL),  28  Pac.  218 376 

Maloy  y.  HoU  et  al.  (Mass.),  76  N.  B.  452  398 

ManceUo  v.  BeUrude  (Cal.).  11  Pac.  501  127 

MarUn  Ck>unty  y.  Drake  (Minn.),  1  N.  W.  942  398 


Digitized  by 


Google 


xvi  Cases  Cited.  [39  Utah 

Martlivv.  Matfleld,  49  Cal.  42  6:^6 

Martin  v.  Porter  (Cal.),  24  Pac.  109  256 

Maslln  V.  B.  lb  O.  Ry.  Co.  (W.  Va),  35  Am.  Rep.  748 135 

Matter  of  Sage  et  al.,  70  N.  Y.  220  196 

Matter  of  Stelnway  (N.  Y.),  53  N.  E.  1103  196 

Mattocks  V.  Lyman,  16  Vt.  119 19 

Maynard  v.  Buck,  100  Mass.  40  207 

Merchants'  lb  Traders',  etc.  Bank  v.  Mayor,  etc.,  97  N.  W.  355 536 

Miller  V.  Stem,  55  N.  Y.  Supp.  765 331 

Moran  Bros.  Co.  y.  Snoqualmle  Falls  Power  Co.  (Wash),  69  Pac. 

759   203 

Morris  v.  Territory,  99  Pac.  760  173 

Mutter  Y.  Eastern  ft  Midland  Ry.  Co.,  38  Ch.  D.  92 188 

N. 

National  Exch.  Bank  v.  Peters,  144  U.  S.  570 180 

Natoma  W.  A  M.  Co.  v.  Hancock  ((3al.),  31  Pac.  112 46 

Nebb  V.  U.  S.,  1  Ct  CI.  173 493 

Neizorawskl  v.  State  (Wis.),  Ill  N.  W.  250 174 

Newson  y.  State  (Ala.),  18  South.  206  155 

O. 

Olds  V.  State  (Fla.),  33  South.  296  173 

Orrlk  ft  Olson  v.  Casselman  (N.  D.),  105  N.  W.  1105 266 

Overend  v.  Sup.  Ct  (Cal.),  63  Pac  372  224 

P. 

Paulsen  v.  Portland,  149  U.  S.  30  509 

Paxton  V.  Baum,  59  Miss.  531  469 

People  V.  Baldocchl,  101  Pac.  28  173 

People  V.  Bell,  49  Cal.  485   146-152-  169 

People  V.  Bd.  of  Superv'rs,  78  N.  Y.  622  493 

People  V.  Bolanger  (Cal.),  11  Pac.  799  309 

People  V.  Bowman  (Cal.),  22  Pac.  917  154-  169 

People  V.  Daggett,  62  Cal.  27  146-  154 

People  V.  Devault,  11  Heisk.  (Tenn.)  431  310 

People  V.  Eadie,  18  N.  Y.  Supp.  53 196 

People  V.  Elliott  (N.  Y.),  57  N.  B.  103 151 

People  ex  rel.  Clason  v.  Nassau  Ferry  Co.,  33  N.  Y.  Supp.  244. ...  195 

People  ex  rel.  Harriman  v.  Paton,  20  Abb.  N.  C.  (N.  Y.)  195 194 

People  ex  rel.  McDonald  v.  U.  S.  Mercantile  Rep.  Co.,  20  Abb.  N. 

C.  (N.  Y.)  192 194 

People  ex  rel.  Sprague  v.  Fitzgerald,  44  N.  Y.  Supp.  556 127 

People  V.  Flannlgan  (N.  Y.),  66  N.  E.  988 216 

People  V.  French,  69  Pac.  1063  (Cal.)  164 

People  V.  Garbutt  (Mich.),  97  Am.  Dec.  162 150 

People  V.  Gibbin  (N.  Y.),  21  N.  E.  1062 216 


Digitized  by 


Google 


39  Utah]  Cases  Cited.  xvii 

People  y.  Goldstein,  56  N.  Y.  Supp.  306 195 

People  V.  Hughson  (N.  Y.),  47  N.  B.  1092 155 

People  V.  Jackson  (N.  Y.),  74  N.  B.  565  155 

People  Y.  Jassino,  100  Mich.  536  167 

People  T.  Kamaunu  (Cal.),  42  Pac.  1090 219 

People  ▼.  Keesevllle,  etc.,  94  N.  Y.  Supp.  556 194 

People  V.  Laird,  102  Mich.  135 167 

People  V.  McAiTon  (Mich.),  79  N.  W.  944 155 

People  ▼.  Milton  (Cal.).  78  Pac.  549  216 

People  ▼.  Molinuex,  62  U  R.  A.  335 837 

People  Y.  Shepardson,  49  Cal.  629 153 

People  Y.  Sullivan  (N.  Y.),  65  N.  B.  989 216 

Pettlgrew  v.  Lewis  (Kan.),  26  Pac.  458  433 

Plummer  v.  Newdigate,  2  Duv.  (Ky.)  1 310 

Posey  Y.  Mobile  County,  50  Ala.  6  493 

Powelson  v.  Lockwood  (Cal.),  23  Pac  143 125 

Presby  Y.  Klickitat  County,  5  Wash.  329  493 

R. 

Rayburn  Y.  State  (Ark.),  63  S.  W.  356 216 

Raynor  y.  Nims,  37  Mich.  34 304 

Reardon  v.  Higgins  (Ind.),  79  N.  B.  208 553 

Reclamation  Dist  v.  Phillips,  108  Cal.  306  509 

Rex  Y.  Merchant  TaUors  Ck>.,  2  B.  lb  A.  115 196 

Robinson  y.  Donehoo  (Oa.),  25  S.  B.  491 230 

Rochester,  etc.  Ins.  Co.  y.  Peaslee,  etc.  Co.  (Ky.),  87  S.  W.  1115, 

89  S.  W.  3 265 

Rogers  y.  Sup.  CJt  (Cal.),  78  Pac.  344  224 

Rowe  Y.  Yuba  County,  17  CaL  62 493 

S. 

Sanborn  y.  Firemen's  Ins.  Co.,  16  Gray  (Mass.)  448 535 

Saltzman  y.  Sunset  Tel.,  etc.  Co.  (Cal.),  58  Pac.  169 230 

Santa  Cruz  Co.  y.  McPherson  (Cal.),  65  Pac.  575 469 

Schneider  y.  Fowler,  1  White  lb  W.  CIy.  Cas.  Ct.  Ap.,  Sees.  856-858-  309 

Schoepper  y.  Hancock  Chemical  CJo.  (Mich.),  71  N.  W.  1081 370 

Scott  Y.  LIngren,  21  Kan.  184 357 

ScoU  Y.  State  (Ala.),  82  South.  623 173 

Searles  y.  AYerhoff  (Neb.),  44  N.  W.  872 265 

Searles  y.  Manhattan  Ry.  (3o.  (N.  Y.),  5  N.  B.  66 429 

Shelton  y.  Heoelip  (Ala.),  51  South.  937 433 

Shropshire  Y.  State  (€»a.),  8  S.  B.  450 145 

Smith  Y.  State,  73  S.  W.  401 337 

Smith  Y.  State,  1  Tex.  App.  133 309 

Spalding  Y.  People  (111.),  49  N.  B.  993 178 

Stark  Y.  Bare  (Kan.),  17  Pac.  826  302 

State  Y.  Alderman  (Conn.),  78  Atl.  331 173 

State  Y.  Birkey  (Iowa),  97  N.  W.  980 155 

89  Utah  II 


Digitized  by 


Google 


xviii  Casbs  Citbd.  [39  Utah 

state  T.  Blake,  85  N.  J.  Law  208 606 

State  T.  Clemon*  51  Iowa  274 167 

State  T.  Com'rs,  etc.,  26  Ohio  St.  599 498-  497 

State  v.CtotU  (W.  Va.),  89  S.  B.  605 230 

State  V.  Cuihlng.  45  Pac.  145  (Wash.)  154 

State  T.  Dnim  (Ida.),  88  Pac.  235 309 

State  ex  rel.  Bourdette  y.  Oasllght  Ck>.  (La.)»  22  South.  815....  191 

State  ez  rel.  Doyle  y.  Laughlln,  53  Mo.  App.  542  196 

State  ex  reL  y.  St  L.  Jb  S.  F.  Ry.  Co..  29  Mo.  App.  301 190 

State  y.  Olaye  (Kan.),  33  Pac.  8  340 

State  y.  Oustafson,  50  Iowa  194  173 

State  y.  Harmon  (Mo.),  18  S.  W.  128  216 

State  y.  Harrington,  12  Ney.  125  340 

State  y.  Johnaon  (Iowa),  34  N.  W.  177 216 

State  y.  Johnson  (Minn.),  77  N.  W.  293  270 

State  y.  Myers  (Mo.),  12  S.  W.  516  216 

State  y.  Northwestern  Tel.  Bxch.  Co.  (Minn.),  82  N.  W.  1090. ...  398 

State  y.  Porter  (Ore.),  49  Pac  964  173 

State  y.  Simmons,  48  La.  Ann.  994 ; 493 

State  y.  Staley,  14  Minn.  116   340 

State  y.  Stebts,  33  Wash.  444  169 

State  y.  Superior  Ck>urt,  111  Am.  St.  Rep.  929 124 

State  y.  Tatum  (Iowa),  13  N.  W.  632 340 

State  y.  Tyler  (Iowa),  97  N.  W.  983 216 

State  y.  Ulsemer  (Wash.),  64  Pac  800 340 

State  y.  Wolfley  (Kan.),  89  Pac.  1046,  93  Pac.  337 809 

Stem  y.  Lanng  (La.),  31  South.  303 433 

Stewart  y.  Hunter  (Ore.),  16  Pac  876  309 

Stoyer  y.  People,  56  N.  Y.  315  340 

Stuart  y.  Palmer,  74  N.  Y.  183 509-  516 

Sundheim  y.  Ridge  Am.  Bank  (D.  C),  138  Fed.  951 526 

T. 

Tapia  y.  Martinesm  (N.  M.),  16  Pac  272 127 

Tarklngton  y.  State  (Miss.),  17  South.  768 230 

Taylor  y.  Hall  (Tex.),  9  S.  W.  141 324 

Tidewater  Co.  y.  Coster,  18  M.  J.  Bq.  531 506 

Tltusy.  State  (N.  J.),  7  Atl.  621 216 

Tyson  y.  Washington  County,  78  Neb.  211 512 

U. 

United  States  y.  St.  Louis  I.  lift  S.  Ry.  Co.,  177  Fed.  205 478 

V. 

Varney  y.  Baker  (Mass.),  80  N.  B.  524 195 

Visey.  County  of  Hamilton,  19  lU.  78 493 


Digitized  by 


Google 


39  Utah]  Cases  Oitid.  six 

w. 

WabMh  Railroad  Co.  t.  MeDaniela,  107  U.  S.  454 207 

Wabash  Screen  Door  Co.  t.  Black,  126  Fed.  721 871 

Waahoe  Conntj  t.  Humboldt  County,  14  Ner.  12$ 493 

Wayne  County  t.  Waller,  90  Pac  99 493 

Webb  V.  Balrd,  6  Ind.  12- 491 

Webster  Y.  Symes  (Micb.),  66  N.  W.  580 207 

Welhenmayer  y.  Bltner  (Md.),  42  AtL  245 191 

Widmer  y.  Martin  (CaL),  25  Pac  264  256 

Wltte  T.  Plgott  (Tex.),  55  S.  W.  758 898 

White  T.  Polk  County,  17  Iowa  418 491 

White  T.  U.  8..  164  U.  a  100 171 

Willis  T.  H(4mes  (Ore.),  42  Pac  989 256 

Wilson  Y.  State,  8  OkL  Cr.  714 173 

Wright  Y.  States  50  Tenm  256  493 

Wurts  T.  Hoagland,  114  U.  S.  612 606 

T. 

Tates  Y.  Taylor  County  Court,  47  W.  Va.  876 493 

Terian  y.  Ldnkletter  (C^aL),  22  Pac.  70  ./. 305 

York  M4:.  Co.  Y.  Cassell,  201  U.  S.  344 525 

Toung  T.  The  Orpheus»  119  Mass.  179 535 


ammennaa  y.  Ket/Chnm  (Kan.),  71  Pac  264 820 


Digitized  by 


Google 


Digitized  by 


Google 


REPORTS  OF  CASES 


DXTBKMINED  IN 


THE  SUPREME  COURT 


OF  THB 


STATE  OF  UTAH. 


/ 


{Continued  from  Volume  j 8) 


STATE  ex  rel.  BUET  v.  DISTRICT  COURT  OF  BOX 
ELDER  COUNTY  et  al. 

No.  2186.    Decided  January  17,  1911.    On  Application  for  Rehearing 
March  18,  1911  (114  Pac.  143). 

1.  Justices  of  the  Peace — Complaint — Sufficient  Aixboations — 
Ybnue.  Comp.  Laws  1907,  section  3668,  prescribes  the  place 
«where  actions  in  justice  courts  shall  be  Commenced  and  tried. 
Subdiyision  3  provides  in  cases  of  injury  to  the  person  or  proper- 
ty such  actions  shall  be  brought  in  the  precinct  or  city  where 
the  injury  was  committed,  or  where  the  defendant  resides.  Sec- 
tion 3685  provides  that  the  complaint  must  be  in  writins[, 
verified,  and  fully  allege  at  least  one  of  the  grounds  mentioned 
in  section  3668.  Section  3685x  provides  that  every  judgment 
given  on  a  complaint  not  legally  verified,  or  which  contains  no 
allegation,  or  untrue  alle^tions,  of  the  jurisdictional  fact 
required  by  this  section,  shall  be  void.  A  complaint  in  an 
action  against  a  railroad  company  for  negligence  in  killing 
a  horse  on  its  tracks,  alleging  that  in  the  western  part  of  Box 
Elder  Precinct  in  said  Box  Elder  County,  Utah,  the  track  of  the 
Oregon  Short  Line  Railroad  Company  unites  with  the  track 
of  the  Central  Pacific  Railroad  Company,  and  that  such  rail- 
road at  such  place,  and  south  and  east  thereof,  passed  through 
lands  owned  and  improved  by  private  owners;  that  at  such  phtce 
the  track  should  have  been  fenced,  but  that  the  railroad  com- 
panies had  failed  to  keep  the  fence  in  repair  so  as  to  keep 
out  animals;  that  plaintiffs  horse  strayed  onto  said  tracks  at 
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a  point  where  fences  were  defective,  and  continued  therefrom 
eastward  upon  said  track  used  by  said  defendants  between 
Brigham  City  and  Corinne;  and  that  the  defendants  care- 
lessly operated  a  locomotiye  and  train  of  cars  so  as  to  run  over 
his  horse  and  kill  it — sufficiently  states  the  place  where  the 
horse  was  killed  as  in  Box  ESlder  Precinct  of  Box  Blder  County 
to  admit  evidence  on  the  point,  in  the  absence  of  special  demur- 
rer for  uncertainty,  and  was  sufficient  to  give  the  court  Juris- 
diction against  a  motion  to  dismiss.     (Page  5.) 

2.  Justices  or  ths  Pba.cb — ^Pleading — ^Rxtlbs  of  CoNSTsncnoif.  In 
determining  whether  the  jurisdictional  facts  appear  from  the 
pleading,  the  same  rules  of  construction  with  respect  to  the 
pleadings  in  justices'  courts  must  be  considered  and  applied 
as  in  all  other  courts.    (Page  2.) 

t.  Justices  of  the  Peace— PLEADnfa^<3oNSTBUcnoN — Statutobt 
REQUiBEMEifTS.  Comp.  Laws  1907,  section  2986,  provides  that 
in  the  construction  of  a  pleading  for  the  purpose  of  determining 
its  effect  its  allegations  must  be  liberally  construed  with  a  view 
to  substantial  justice  between  the  parties;  and  in  view  of  the 
provisions  of  section  3685,  providing  that  a  complaint  in  a  justice 
court  must  be  in  writing  and  verified,  and  set  forth  at  least 
one  of  the  grounds  mentioned  in  section  3668,  stating  that  the 
action  has  been  commenced  in  the  city  or  precinct  as  required 
by  said  section,  and  section  3685x,  providing  that  every  judg- 
ment given  on  a  complaint  not  legally  verified  or  containing  no 
allegation,  or  untrue  allegations,  of  the  jurisdictional  fact  re- 
quired by  such  section,  shall  be  void,  are  highly  technical,  and 
do  not  afFect  the  substantial  rights  of  the  parties,  the  couitts, 
under  the  liberal  provisions  of  the  code  of  civil  procedure  of 
this  state,  are  not  authorized  to  require  more  than  a  substantial 
compliance  with  those  sections.     (Page  8.) 

4.  Mandamus — C>>sts — Pabtibs  Liable.  Where  plalntifT  obtained 
a  Judgment  in  a  justice's  court  and  defendant  had  it  set  aside  by 
a  district  court  without  a  hearing,  on  the  ground  that  the  jus- 
tice's court  had  no  jurisdiction,  plaintiff  is  entitled  to  costs  in 
proceedings  in  the  Supreme  Court  to  obtain  a  writ  of  mandate 
to  compel  re-instatement  against  all  defendants  except  the  dis- 
trict judge.     (Page  10.) 

Mandamus  by  the  People  on  the  relation  of  Joseph  Burt^ 
against  the  District  Court  of  the  First  Judicial  District  in 
and  for  the  County  of  Box  Elder,  and  W.  W.  Maughan^ 
judge  thereof,  and  others. 

Peremptory  writ  issued  against  respondent  to  compel  the 
district  judge  to  reinstate  and  try  a  certain  action  dismissed 
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by  him  on  an  appeal  from  the  Justice  Court  of  Box  Elder 
Precinct  in  Box  Elder  County,  to  show  cause  why  he  refused 
to  do  so. 

Wbit  geanted. 

B.  H.  Jones  for  plaintiff* 

P.  L.  WiUiams,  Oeo.  H.  Smith  and  E.  B,  Thompson  for 
defendants. 

FRICK,  C.  J. 

The  plaintiff  filed  an  original  application  wherein  he  asked 
this  court  to  issue  an  alternative  writ  of  mandate  requiring 
Hon.  W.  W.  Maughan,  as  district  judge  of  the  District 
Court  of  Box  Elder  Coimty,  to  reinstate  and  try  a  certain 
action  dismissed  by  him  on  an  appeal  from  the  Justice  Court 
of  Box  Elder  Precinct  in  Box  Elder  County,  or  to  show 
cause  why  he  refuses  to  do  so.  An  alternative  writ  was  duly 
issued,  and  the  judge  appeared  in  this  court  and  made  an- 
swer thereto. 

The  material  facts  are  substantially  as  follows:  The 
plaintiff  herein  in  January,  1910,  commenced  an  action  be- 
fore a  justice  of  the  peace  of  Box  Elder  Precinct  in  Box 
Elder  Coimty,  Utah,  against  certain  railroad  companies  to 
recover  the  value  of  a  certain  horse,  which,  it.  was  all^d 
in  plaintiff^s  complaint  filed  in  said  action,  belonged  to  him, 
and  that  said  defendants  had  killed-  by  negligently  operating 
an  engine  and  train  of  cars.  The  defendants  or  some  of  them 
duly  appeared  in  said  action,  joined  issue  upon  the  facts,  and 
a  trial  was  had  upon  the  merits  before  said  justice  of  the 
peace,  which  resulted  in  a  judgment  in  favor  of  the  plaintiff 
for  the  value  of  said  horse.  The  defendants  duly  appealed 
said  cause  to  the  District  Court  of  Box  Elder  County.  After 
the  case  had  been  transferred  to  and  was  pending  in  said 
court,  the  defendants  filed  a  motion  in  said  court  to  dismiss 
said  action  upon  the  sole  ground  that  neither  the  justice  of 
the  peace  who  had  entered  judgment  nor  the  district  court 
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had  or  that  said  district  court  could  acquire  jurisdiction  of 
said  action.  Upon  consideration  of  said  motion,  the  district 
court  sustained  the  same  and  dismissed  said  action,  and,  there 
being  no  remedy  by  appeal  or  otherwise  from  such  judg- 
ment of  dismissal,  the  plaintiflF  presented  his  application  as 
aforesaid  upon  the  ground  that  the  district  court  wrongfully 
and  without  any  legal  authority  or  cause  dismissed  said  ac- 
tion, which  it  is  alleged  falls  within  the  rule  announced  in 
the  case  of  Hoffman  v.  Lewis,  31  Utah  179,  87  Pac.  167. 
Section  3668,  C.  L.  U.  1907,  prescribes  the  place  where  ac- 
tions in  justice  courts  in  this  state  shall  be  commenced  and 
tried.  Subdivision  3  of  said  section,  which  is  the  only  one 
material  here,  provides:  "In  cases  of  injury  to  the  person 
or  property — in  the  precinct  or  city  where  the  injury  wbs 
committed  or  where  the  defendant  resides."  Section  3685, 
so  far  as  material  here,  provides  what  the  complaint  filed  in 
the  justice  court  muBt  contain,  namely:  "The  complaint 
must  be  in  writing,  and  must  be  verified,  and  must  fully 
allege  and  set  forth  at  least  one  of  the  grounds  mentioned  in 
section  3668,  showing  that  the  action  is  commenced  in  the 
city  or  precinct  as  required  by  said  section.''  Section  3685x, 
so  far  as  material,  is  as  follows :  "Every  judgment  made  or 
given  on  a  complaint  not  l^ally  verified,  or  that  contains  no 
allegation,  or  an  allegation  that  was  untrue,  of  the  jurisdic- 
tional fact  required  by  this  section,  .  .  .  shall  be  void; 
and  shall  be  so  declared,  on  review,  at  the  instance  of  the 
party  aggrieved."  It  also  provides  that  said  review  may  be 
on  appeal. 

The  district  judge  contends  that  the  judgment  rendered 
by  the  justice  of  the  peace  which  was  appealed  from  was  void 
because  the  plaintiff  herein  in  his  complaint  filed  in  said 
action  had  not  alleged  the  jurisdictional  fact  required  by 
said  section  3685.  The  question,  therefore,  is:  Does  the 
complaint  upon  which  the  judgment  in  question  was  based 
"contain  no  allegation"  of  the  jurisdictional  fact  required 
by  the  section  aforesaid  ?  If  the  complaint  contains  an  alle- 
gation which  would  authorize  the  introduction  of  evidence 
upon  the  subject  of  the  place  where  the  injury  to  the  horse 
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was  inflicted,  the  allegation  as  against  a  motion  to  dismiss 
the  action  (which  is  in  the  nature  of  a  general  de- 
murrer to  the  complaint)  must  be  held  sufficient.  A  1 
statement  in  a  complaint  of  a  material  fact  or  issue 
may  be  very  defective,  yet,  if  such  a  statement  is  sufficient 
to  admit  proof  of  the  fact  attempted  to  be  stated,  the  com- 
plaint is  nevertheless  sufficient,  at  least  as  against  a  general 
demurrer,  and  at  all  events  as  against  a  collateral  attack. 
The  rule  upon  this  subject  is  well  stated  by  Mr.  Pomeroy 
in  his  Code  Remedies  (3d  Ed.),  section  549,  where  the  author 
says: 

"The  doctrine  to  be  gathered  from  all  the  cases  is  that  if  the 
substantial  facts  which  constitute  a  cause  of  action  are  stated  in 
the  complaint  or  petition,  or  can  he  inferred  by  reasonable  intend- 
ment from  the  matters  which  are  set  forth,  although  the  allegations 
of  these  facts  are  imperfect,  incomplete,  and  defective,  such  insuf- 
ficiencF  pertaining  however  to  the  form  rather  than  to  the  substance, 
the  proper  mode  of  correction  is  not  by  demurrer,  nor  by  excluding 
evidence  at  the  trial,  but  by  a  motion  before  the  trial  to  make  the 
averments  more  definite  and  certain  by  amendment"     (Italics  ours.) 

Of  course,  under  our  practice,  the  defective  statement 
would  have  to  be  assailed,  not  by  a  motion,  but  by  a  special 
demurrer  pointing  out  the  defect,  and  thus  require  the  pleader 
to  cure  the  defective  statement  by  making  it  more  definite. 

The  theory  upon  which  the  foregoing  doctrine  rests,  and 
it  is  the  true  one,  is  that  a  defective  or  incomplete  statement 
of  a  material  allegation  does  not  constitute  a  total  failure  of 
statement,  but  it  at  most  is  merely  a  defective  or  incomplete 
statement  of  a  material  ultimate  fact  which  may  always  be 
cured  by  amendment.  From  this  it  follows  that  such  a  de- 
fect is  one  of  form  rather  than  of  substance,  and,  where 
such  is  the  case,  the  complaint  always  supports  a  judgment. 
Mr.  Pomeroy,  however,  points  out  the  true  and  only  test 
which  is  to  be  applied  under  such  circumstances,  namely, 
are  the  allegations  of  the  complaint  sufficient  when  consid- 
ered together  to  admit  proof  of  the  fact  or  facts  which  it  is 
contended  are  material  to  sustain  a  judgment?  In  apply- 
ing this  test,  it  is  not  of  controlling  importance  that  the  al- 
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legations  are  in  themselves  crude,  defective,  and  incomplete. 
The  only  question  is.  Are  they  sufficient  to  admit  proof  of 
the  ultimate  fact  which  is  attempted  to  be  stated  but  which 
is  in  fact  imperfectly  or  incompletely  alleged?  Applying 
this  test  to  the  allegations  of  the  complaint  in  question  (in 
view  that  it  was  not  assailed  by  special  demurrer),  is  there 
any  allegation  respecting  the  place  where  the  injury  com- 
plained of  was  committed  under  which  proof  concerning  that 
fact  could  legally  be  admitted?  We  have  no  hesitancy  in 
stating  that  in  our  judgment  there  is  such  an  allegation. 
The  complaint  is  set  forth  at  large  by  the  defendant  in  his 
answer  to  the  alternative  writ,  and  it,  among  other  things 
contains  the  following:  "That  in  the  western  part  of  Box 
Elder  precinct  in  said  Box  Elder  County,  Utah,  the  track 
of  the  Oregon  Short  Line  Eailroad  Company  unites  with 
the  line  or  track  of  the  Central  Pacific  Railroad  Company, 
.  .  .  and  that  such  railroad  at  such  place,  and  south  and 
east  thereof,  passed  through  lands  owned  and  improved  by 
private  owners."  It  is  then  stated  in  the  complaint  that  at 
the  place  aforesaid  the  railroad  tracks  should  have  been 
fenced,  stating  the  reasons  therefor,  and  that  said  railroad 
companies  had  failed  to  keep  the  fence  in  repair  so  as  to 
prevent  animals  from  going  onto  said  tracks ;  that  grass  was 
suffered  to  grow  upon  the  right  of  way  of  said  railroad 
companies,  and  that  animals. would  stray  thereon;  that  plain- 
tiff (stating  the  time)  in  said  Box  Elder  Precinct  was  the 
owner  of  a  certain  horse  which  strayed  onto  "said  tracks  at 
a  point  where  said  fences  were  defective  as  aforesaid  and 
continued  therefrom  eastward  upon  the  track  so  used  and 
operated  by  said  defendants  between  Brigham  City  and 
Corinne.''  The  plaintiff  then  allies  that  defendants  in 
carelessly  and  negligently  operating  a  locomotive  engine  and 
train  of  cars  on  the  track  aforesaid  negligently  ran  said  en- 
gine and  cars  against  and  over  his  horse  and  killed  it,  to  his 
damage  in  the  sum  of  one  hundred  and  fifty  dollars.  It  is 
conceded  that  the  complaint  contains  an  allegation  that  the 
place  where  the  fences  were  alleged  to  be  defective  and  where 
the  horse  strayed  onto  the  track  was  in  Box  Elder  Precinct, 
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but  it  is  contended  that  under  the  allegations  the  horse  may 
have  traveled  many  miles  to  the  eastward,  and  thus  have 
passed  beyond  Box  Elder  Precinct  before  it  was  injured  and 
killed^  Assuming  that  imder  the  allegations  it  was  possible 
for  the  horse  to  have  passed  beyond  the  eastern  limits  of  Box 
Elder  Precinct  before  it  was  killed  by  the  engine  and  cars, 
yet  there  certainly  is  no  presumption,  nor  is  there  a  neces- 
sary inference  from  the  allegations  of  the  complaint,  that 
such  was  the  case.  Indeed,  when  all  the  allegations  are  con- 
sidered together  the  inference  from  them  is  that  the  horse 
remained  and  was  killed  within  Box  Elder  Precinct  The 
mere  fact,  therefore,  that  under  the  allegations  it  was  not 
an  impossibility  for  the  horse  to  have  passed  beyond  the 
limits  of  Box  Elder  Precinct  did  not  amount  to  a  total  want 
of  an  allegation  of  the  place  where  the  horse  was  killed,  but, 
at  most,  it  only  amounted  to  an  imperfect  or  incomplete  state- 
ment of  an  ultimate  fact  If,  therefore,  we  apply  the  test 
to  the  allegations  of  the  complaint  which  Mr.  Pomeroy  says 
is  almost  universally  applied  by  the  courts,  it  follows  that 
evidence  was  clearly  admissible  showing  the  precise  point 
where  the  collision  occurred  and  where  the  horse  was  killed. 
The  complaint,  therefore  did  contain  an  allegation  with  re- 
gard to  the  precinct  in  which  the  alleged  injury  to  the  horse 
was  injQicted. 

But,  at  all  events,  in  view  of  all  the  allegations  contained 
in  the  complaint,  we  think  it  is  clear  that  the  plaintiff  in- 
tended to  and  did  apprise  the  defendants  that  he  would  at- 
tempt to  prove  at  the  trial  that  the  horse  was  killed  in 
Box  Elder  Precinct.  If  the  all^ations  in  this  regard  were 
sufficient,  and  we  think  they  were,  to  tender  an  issue  upon 
that  subject,  then  they  were  not  vulnerable  to  the  attack  made 
upon  them  by  the  motion  to  dismiss.  The  district  court 
therefore  had  jurisdiction  of  the  case,  and  it  clearly  was  its 
legal  duty  to  proceed  to  hear  it  upon  the  merits.  We  are 
not  immindful  of  the  rule  that  in  justice  courts  the  jurisdic- 
tional facts  must  affirmatively  appear.  In  determin- 
ing the  question,  however,  whether  the  jurisdictional  2 
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facts  do  so  appear  from  the  pleading  or  not^  the  same 
rules  of  construction  with  respect  to  the  pleadings  in  justice 
courts  must  be  considered  and  applied  that  are  applied  in 
all  other  courts.  The  rule  in  force  in  this  state  with  respect 
to  the  construction  of  pleadings  is  stated  in  section  2986^ 
C.  L.  TJ.  1907,  as  follows :  "In  the  construction  of  a  pleading 
for  the  purpose  of  determining  its  effect,  its  allegations  must 
be  liberally  construed,  with  a  view  to  substantial  justice  be- 
tween the  parties.*'  In  view  that  the  provisions  of 
sections  3685  and  3685x,  supra,  are  highly  technical,  3 

in  that  they  do  not  relate  to  the  merits  of  a  case  and 
henoe  relate  to  matters  which  do  not  effect  the  substantial 
rights  of  the  parties,  courts  tmder  the  liberal  provisions  of 
the  Code  of  Civil  Procedure  of  this  state  are  not  authoized 
to  require  more  than  a  substantial  compliance  with  those 
sections.  We  are  of  the  opinion  that  the  allegations  of  the 
complaint  were  sufficient  to  withstand  a  general  demurrer, 
and  were  likewise  sufficient  to  inform  the  defendants  of  the 
place  where  the  injury  occurred ;  and,  if  this  view  is  correct, 
the  complaint  was  sufficient  to  sustain  the  judgment,  and  this 
is  all  that  can  be  required  even  under  the  terms  of  the  see- 
tions  relied  on  by  the  defendant  in  this  proceeding. 

In  view  of  the  conclusion  reached,  it  becomes  unneces- 
sary to  determine  whether  a  defendant  in  an  action  which 
he  has  appealed  and  joined  issue,  and  in  which  a  trial  was 
had  upon  the  merits  without  any  objection  on  his  part  that 
the  complaint  was  defective,  may  take  advantage  of  the  pro- 
visions of  section  3685x,  supra.  If  a  decision  of  that  ques- 
tion is  unnecessary  in  order  to  decide  the  case,  it  would  in  a 
measure  be  mere  ohiter  dicta  if  we  should  decide  it  We 
therefore  refrain  from  expressing  an  opinion  upon  that  sub- 
ject 

We  are  of  the  opinion,  therefore,  that  a  peremptory  writ 
of  mandate  should  issue  requiring  the  defendant  as  judge 
of  the  district  court  of  Box  Elder  County,  Utah,  to  set  aside 
and  vacate  the  order  and  judgment  dismissing  the  action 
aforesaid,  and  to  reinstate  the  same  on  his  trial  calendar,  and 
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to  proceed  to  try  the  same  upon  the  merits^  but  without  costs. 
It  is  80  ordered. 

McCARTY  and  STRAUP,  JJ.,  concur. 

ON   APPLICATION   FOB   BEHEABINQ, 

FRICK,  C.  J. 

Defendant's  counsel  have  filed  a  petition  for  a  rehearing, 
in  which  they  insist  that  we  have  committed  gross  error  in 
holding  the  complaint  passed  on  sufficient  It  is  insisted 
that  we  have  invoked  the  presumptions  applicable  to  courts 
of  general  jurisdiction  in  favor  of  courts  of  limited  or  spe- 
cial jurisdiction.  It  seems  to  us,  however,  that  the  zeal  of 
counsel  has  caused  them  to  overlook  or  misapprehend  the 
question  decided  by  us.  The  statute  passed  on  in  the  opinion 
makes  the  question  of  whether  the  justice  had  jurisdiction 
of  the  subject  of  the  action  one  of  fact.  Assuming,  but  not 
deciding,  that  the  fact  that  the  horse  was  killed  in  Box 
Elder  Precinct  had  to  be  established  by  the  plaintiff  the  same 
as  any  other  fact  necessary  to  a  recovery,  how  would  this 
affect  the  sufficiency  of  the  complaint?  In  the  following 
manner,  and  in  no  other,  namely:  Are  the  allegations  with 
respect  to  the  jurisdictional  fact  sufficient  to  admit  evidence 
in  support  thereof  ?  Whether  they  are  sufficient  is  a  question 
of  interpretation  or  construction.  From  counsel's  contention, 
it  would  seem  that  they  insist  that  language  in  a  complaint 
may  mean  one  thing  in  a  court  of  general  jurisdiction  and  a 
different  thing  in  a  court  of  limited  jurisdiction.  They  per- 
haps would  not  concede  that  this  is  their  meaning,  yet  it  is 
just  what  their  contention  amounts  to.  We  did  not  hold 
that  in  courts  of  limited  jurisdiction  their  power  to  adjudi- 
cate or  determine  would  be  either  inferred  or  presumed. 
What  we  held  is  that  a  complaint  will  ordinarily  receive 
the  same  construction  whether  filed  in  a  court  of  general,  or 
in  a  court  of  limited  jurisdiction,  and  that  the  rules  of  con- 
struction in  both  courts  are  the  same.  In  other  words,  what 
we  held  is  that,  if  the  allegation  of  an  ultimate  fact  is  suffi- 
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cient  to  admit  eyidenoe  in  support  of  such  a  fact  in  one 
court,  it  is  equally  suflScient  in  any  other  court,  regardless 
of  the  jurisdictional  powers  exercised  by  either  court  If 
there  is  any  difference  in  applying  the  rules  of  construction 
to  pleadings,  such  rules  will  be  applied  more  liberally  in 
courts  of  limited  jurisdiction  than  in  those  of  general  juris- 
diction. This,  however,  has  nothing  to  do  with  the  pre- 
sumptions of  jurisdiction.  In  courts  of  limited  or  special 
jurisdiction  the  jurisdiction  must  affirmatively  appear;  but, 
where  the  jurisdiction  must  be  established  as  a  fact,  it  may 
be  so  established  if  the  allegations  of  the  complaint  are 
sufficient  to  admit  evidence  of  such  fact,  the  same  as  in 
establishing  any  other  fact  That  is  all  that  we  decided  in 
the  opinion. 

The  defendants'  petition  for  a  rehearing  is  therefore  de- 
nied. 

Plaintiff  has  also  filed  what  by  him  is  termed  a  ^^petition 
for  a  rehearing,^'  but  which,  in  legal  effect,  is  but  a  request 
to  modify  the  judgment  for  costs  so  far  as  it  applies  to  the 
defendants  other  than  the  judge  of  the  district  court.  The 
question  of  awarding  costs  in  proceedings  of  this  character 
was  considered  by  us  in  the  case  of  State  v,  Ritchie,  32 
Utah  394,  91  Pac.  29.  We  are  of  the  opinion  that, 
under  the  rule  laid  down  in  that  ease,  plaintiff  is  en-  4 

titled  to  recover  costs  as  against  all  the  defendants 
other  than  the  district  judge,  for  the  reason  that  in  this  pro- 
ceeding all  of  the  defendants  filed  a  joint  answer,  and,  in 
addition  thereto,  filed  a  joint  brief  and  presented  oral  ar- 
gument, in  all  of  which  they  jointly  resisted  the  application 
of  the  plaintiff.  Moreover,  it  is  manifest  that  the  order 
dismissing  plaintiff's  case  in  the  district  court,  and  which 
was  sou^t  to  be  set  aside  by  the  application,  was  made  upon 
the  request  of  the  defendants  other  than  the  district  judge, 
and  hence  it  was  their  act  that  caused  said  order  and  made 
it  necessary  for  the  plaintiff  to  seek  redress  in  this  court, 
which  was  the  only  tribunal  in  which  he  could  obtain  what 
he  conceived  to  be  his  legal  rights. 
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We  are  of  the  opinion,  therefore,  that  the  judgment  with 
respect  to  costs  should  be  modified.  It  is  therefore  ordered 
that  the  judgment  with  respect  to  costs  heretofore  oxtered 
in  this  case  be,  and  the  same  hereby  is,  set  aside;  and  it  is 
ordere4  that  the  plaintiff  have  judgment  ibr  costs  against 
all  of  the  defendants  except  the  judge  of  the  district  court 

McCARTY  and  STRAUP,  JJ.,  concur. 


BOROUGHS  V.  PETERSON  et  aL 

No.  2153.    Decided  March  17,  1911  (114  Pac.  758). 

Atpbai.  Ain>  Ebbob— Rbtiew— VEBDicrs — Conolusivkness.  Where 
the  evidence  is  conflicting,  the  appeUate  court  will  assume  that 
the  testimony  for  the  party  obtaining  Judgment  is  true.  (Page 
1«.) 

MoNST  Rbceivkd — Qbounds  of  AcnoN^  To  sustain  an  action 
for  money  had  and  received,  a  plaintiff  must  show  that  there  has 
been  an  actual  receipt  of  the  money  or  something  equivalent 
to  it  by  the  defendant,  and  the  evidence' must  tend  to  show  a 
definite  sum  or  suflicient  fbcts  from  which  by  calculation  a  Jury 
may  ascertain  the*  sum.     (Page  17.) 

Gaming — ^Rbcovebt  bt  Loseb — ^ByrosNcs — Sufficixaot.  In  an 
action  for  money  had  and  received  to  recover  money  alleged 
to  have  been  lost  in  defendant's  gambling  house,  evidence  held 
insufflcient  to  sustain  a  verdict  for  plaintiff  for  five  hundred 
dollars  rendered,  but  suflicient  to  sustain  a  modifled  verdict 
for  one  hundred  and  sixty  dollars.     (Page  20.) 

Apfxal  Ain>  Bbbob — DisposmoN  of  Costs — Affibmancb— Affibh- 
AifCE  oir  Rebcission  of  Pabt  of  Rxootebt.  Where  plaintiff  re- 
covers at  law  a  Judgment  to  an  amount  which  is  not  sustained 
by  the  erldence,  and  where  it  is  practicaUy  certain  that  the  de- 
fendants have  no  defense  to  the  amount  of  recovery,  as  modifled, 
the  Judgment  will  be  affirmed  upon  plaintiff's  remission  of  the 
excess  of  the  Judgment  as  modifled.^     (Page  22.) 

SiBAUP,  J.,  dissenting. 


^F6ulger  V.  McOrath,  84  Utah,  86,  95  Pac.  1004« 

^Google 


Digitized  by ' 


12  Thibty-Nine  Utah. 


Appeal  from  District  Court,  Second  District;  Hon.  J.  A. 
Howell,  Judge. 

Action  by  Maud  Boroughs  against  Frank  Peterson  and 
another. 

Judgment  for  plaintiff.     Defendant  appeals. 

Affibmed,  on  condition  that  plrfintiff  remit  part  of  the 
recovery,  otherwise  judgment  reversed. 

E.  T.  Hvlaniski  for  appellants. 

J.  D.  Skeen  for  respondent 

appellants'  points. 

A  jury  should  not  be  permitted  to  determine  a  case  upon 
its  own  opinion  as  to  the  justice  between  the  parties,  without 
even  attempting  to  follow  the  evidence  or  the  instructions 
of  the  court.  (2  Thompson  on  Trials,  sec.  2606,  page  1971, 
and  cases  cited ;  Brewery  Co,  v.  Bodeman,  12  Mo.  App.  573 ; 
Ellsworth  V.  Railroad  Co,,  34  N.  J.  Law  93 ;  Biggs  v,  Barry, 
2  Curt.  C.  C.  [U.  S.]  259.) 

Whether  or  not  there  is  any  evidence  to  support  a  verdict, 
is  a  question  of  law  within  the  meaning  of  section  9,  article 
8,  Constitution.     (Marti  v.  Smelting  Co.,  23  Utah  52.) 

Where  there  is  no  substantial  evidence  to  support  a  ver- 
dict, the  question  becomes  one  of  law  and  it  becomes  the  duty 
of  the  Supreme  Court  to  set  aside  the  judgment.  (San 
Pedro  R.  Co.  v.  Board  of  Education,  32  Utah  305.) 

The  verdict  of  the  jury  is  deemed  excepted  to  Section 
3283,  Compiled  Laws  Utah,  1907.  There  being  no  evi- 
dence in  support  of  such  issues  submitted  to  the  jury,  the 
court  erred  in  refusing  to  take  the  case  from  the  jury  and 
again  erred  in  refusing  the  defendant's  motion  for  a  new 
trial.  (Tyng  v.  Constant  Loraine  Inv.  Co.,  37  Utah  304, 
108  Pac.  1112.  See,  also,  State  v.  Brown,  36  Utah  46,  102 
Pac.  641,  24  L.  R.  A.  [N.  S.]  545.) 
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But  the  silence  of  the  party,  even  where  the  declarations 
are  addressed  to  himself,  is  worth  very  little  as  evidence 
where  he  has  no  means  of  knowing  the  truth  or  falsehood 
of  the  statements.     (1  Qreenleaf  Ev.,  sec,  199,  page  276.) 

There  is  hardly  any  ground  to  infer  acquiescence  in  such 
cases,  unless  it  appears  that  the  truth  or  falsehood  of  the 
statement  made  must  have  been  within  the  knowledge  of  the 
party  sought  to  be  charged.  (1  Jones  Ev.,  sec.  291,  page 
652.) 

If  the  occasion  or  the  nature  of  this  demand  or  the  manner 
of  making  it  will  reasonably  justify  silence  in  a  discreet 
and  prudent  man,  no  unfavorable  inference  therefrom  should 
on  that  accoxmt  be  made  against  the  party,  and  whether  the 
silence  be  any  groimd  of  presumption  against  the  party  will 
always  be  a  question  of  law,  xmless  there  is  conflict  in  the 
proof  of  the  attending  circumstances.  (Mattocks  v.  Lyman, 
16  Vt  113;  Vail  v.  Strong,  10  Vt.  457;  Oale  v.  Lincoln, 
11  Vt.  152;  1  Qreenleaf  on  Ev.,  sec.  198,  page  274,  note. 

Verbal  admissions  should  be  received  with  great  caution, 
(1  Qreenleaf  on  Ev.,  sec  200.) 

Admissions  as  to  right  or  title  which  therefore  are  in  part 
admissions  of  matter  of  law  and  consequently  are  in  reality 
but  opinions,  are  certainly  entitled  to  little  or  no  weight 
(Colt  V.  Selden,  5  Watts  525.) 

Therefore  it  has  been  declared  that  declarations  of  par- 
ties are  the  most  unsatisfactory  species  of  evidence,  because 
of  the  facility  with  which  it  may  be  fabricated  and  the  im- 
possibility of  contradicting  it,  and  because  the  slightest  mis- 
take or  failure  of  recollection  may  totally  alter  the  effect 
of  the  declaration.  (Botsford  v.  Burr,  2  Johns.  Chan.  405- 
412 ;  Vaughn  and  McKees'  Heirs  v.  Hann,  6  B.  Mon.  338 ; 
Robertson  v.  Robertson,  9  Watts.  32 ;  Smith's  leading  cases, 
6  Am.  Ed.,  vol.  2,  452.) 

An  offer  to  compromise  should  not  be  regarded  as  an  ad- 
mission of  indebtedness.  (Myer  v.  Ooggerty  [Kan.],  63 
Pac.  296. 

The  prevailing  rule  in  England  and  in  this  country  is 
that  the  offer  to  compromise  will  be  presumed  to  have  been 
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made  without  prejudice,  if  it  was  plainly  an  offer  to  compro- 
mise. (Jones  Ev.,  sec  293 ;  Wed  v.  Smith,  101  TJ.  S.  263 ; 
Home  Ins.  Co.  v.  Baltimore  Warehouse  Co.,  93  XJ.  S.  527; 
Richards  v.  Noyes,  44  Wis.  609 ;  See,  also,  Mattocks  v.  Ly- 
man,  16  Vt  113-118,  1  Enc.  Ev.  378.) 

FEICK,  C.  J. 

Eespondent  brought  this  action  against  the  appellants  to 
recover  the  sum  of  two  thousand  dollars  as  for  money  had 
and  received  by  them  for  her  use  and  benefit  The  material 
allegations  in  the  complaint,  in  substance,  are:  That  the 
appellants  were  conducting  a  gambling  house  in  Ogden  City, 
Utah;  that  respondent  on  the  15th  day  of  April,  1909,  was 
the  owner  of  two  thousand  dollars  in  cash ;  that  between  the 
date  aforesaid  and  the  13th  day  of  May,  1909,  respondent's 
husband  took  said  money  from  her  possession  without  her  con- 
sent, and,  contrary  to  her  directions  or  instructions,  he  lost 
the  same  by  gambling  in  the  gambling  house  of  appellants, 
and  that  they  by  that  means  and  in  that  manner  obtained  and 
received  said  two  thousand  dollars  "for  the  use  and  benefit 
of  the  plaintiff  herein;"  that  before  bringing  the  action  re- 
spondent demanded  said  money  from  appellants,  which  they 
refused  to  return  to  her.  The  answer,  in  legal  effect,  amoimts 
to  a  general  denial.  A  trial  to  a  jury  resulted  in  a  verdict 
and  judgment  in  favor  of  respondent  for  the  siun  of  five 
hundred  dollars.  The  appellants  present  the  record  to  this 
court  on  appeal. 

The  principal  error  assigned  is  that  the  verdict  is  not  sup- 
ported by  sufficient  evidence.  The  controlling  facts  devel- 
oped at  the  trial  are  substantially  as  follows:  Bespondent 
on  the  11th  day  of  April,  1909,  married  one  Frank  Bor- 
oughs. Bespondent  and  her  husband  prior  to  their  marriage 
came  from  the  state  of  North  Carolina  and  were  married 
at  Ogden  City,  Utah.  After  respondent  came  to  Ogden,  she 
received  about  five  hundred  dollars  from  home,  a  part  of 
which  she  received  as  the  proceeds  of  the  sale  of  property 
which  she  had  sold,  and  the  remainder  was  a  gift.  Fifteen 
hundred  dollars  she  says  her  husband  gave  her  about  three 
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days  after  they  were  married.  When  she  was  asked  with 
regard  to  this  gift  and  what  was  said  by  her  husband  with 
respect  thereto,  her  answer  was:  "Not  other  than  to  take 
care  of  it — gave  it  to  me  that  I  might  invest  it  in  any  way 
that  I  wished.  .  .  .  We  had  a  house  in  view.  .  .  .  We 
thought  we  would  invest  the  money  in  and  live  in  it'^  When 
she  was  further  asked  to  state  how  her  husband  "came  to 
give  you  that  money/'  she  said :  *  Well,  not  other  than  what 
is  a  man's  is  his  wife^s."  She  further  said  that  she  kept 
all  of  the  money  aforesaid  in  her  trunk  in  the  room  where 
she  and  her  husband  lived ;  that  both  she  and  he  had  access 
at  all  times  to  the  trunk,  and  that  they  were  the  only  persons 
who  did  have  access  thereto ;  that  during  the  forepart  of  the 
month  of  May,  1909,  a  large  portion  of  the  money  was  taken 
from  the  trunk  in  sums  from  two  hundred  em,d  fifty  dollars 
to  five  hundred  dollars  at  a  time;  that  on  the  12th  day  of 
May  five  hundred  dollars  remained,  and  that  that  simi  was 
taken  by  her  husband  on  that  day;  that  the  money  was  all 
gambled  against  her  wiU.  It  further  appeared  that  her  hus- 
band was  seen  gambling  in  appellant's  gambling  house  at 
least  twice.  On  one  occasion  he  was  seen  to  lose  eight  twenty 
dollar  bills,  amounting  to  one  hundred  and  sixty  dollars,  and 
he  was  seen  playing  a  game  denominated  faro,  which,  it 
seems,  was  played  by  first  obtaining  what  by  the  witness  are 
called  chips.  These  chips,  it  seems,  were  of  different  de- 
nominations or  values.  The  witness  said  that  respondent'^ 
husband  had  in  his  possession  about  one  hundred  and  fifty 
dollars  worth  of  those  chips,  but  whether  he  bought  them 
with  money,  whether  he  had  won  any  or  all  of  them,  or 
whether  he  finally  was  winner  or  loser,  the  witness  did  not 
know.  This  was  practically  all  the  competent  evidence  with 
respect  to  the  gambling  of  the  husband  except  the  inference 
that  he  lost  the  money  in  that  way  at  some  time  and  at  some 
place  because  he  had  the  money  at  one  time  and  had  parted 
with  it  in  some  way  by  the  13th  of  May  aforesaid.  Counsel 
for  respondent,  however,  places  strong  reliance  upon  what  he 
insists  amounted  to  an  admission  by  one  of  appellants.  The 
alleged  admission  came  about  as  follows:     When  all  the 
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money  was  gone,  it  seems  respondent's  husband  told  her  he 
had  lost  it  at  gambling.  She  then  called  to  see  Mr.  Peter- 
eon,  one  of  the  appellants,  and  she  says  she  told  him  that: 
''My  husband,  Frank  Boroughs,  gambled  two  thousand  dol- 
lars in  your  gambling  house,  and  I  am  left  without  anything 
at  all."  She  further  told  Peterson  of  her  destitute  condition, 
that  she  was  indebted  to  various  persons,  and  asked  him  to 
''give  me  just  enough  to  go  to  my  mother,  who  lives  in  South 
Carolina,  and  to  pay  those  just  debts  whicK  I  owe."  She 
further  says  that  she  told  Peterson  that  two  thousand  dollars 
was  the  amount  lost  by  her  husband,  'T)ut,  if  he  would  give 
me  one  thousand  dollars,  I  would  never  say  another  word 
and  he  would  hear  no  more  from  me.  .  .  .  He  told  me  he 
would  study  over  it,  and  see  what  he  could  do  about  it." 
She  said  she  gave  Peterson  three  days  to  think  it  over.  On 
the  third  day  she  called  Peterson  up  over  the  'phone,  and 
her  testimony  proceeds  as  follows:  "He  told  me  that  he 
couldn't  afford — ^that  that  was  the  way  they  made  their 
living,  and  he  couldn't  afford  to  listen  to  the  whims  of  a 
woman."  She  said  that  she  continued  pleading  with  him, 
"and,  he  said  if  it  was  my  money,  I  should  have  taken  care 
of  it  before  that  hour,  and  that  he  couldn't  afford  to  give  it 
back."  We  remark  that  the  evidence,  if  believed  by  the 
jury,  was  sufficient  to  sustain  a  finding  that  at  one  time  re- 
spondent had  in  her  possession  the  sum  of  two  thousand  dol- 
lars. In  view  of  the  verdict,  however,  the  jury  must  have 
come  to  the  conclusion  that  her  husband  had  not  made  the 
gife  of  one  thousand,  five  hxmdred  dollars  to  her,  but  that 
he  still  regarded  it  as  his  own  money. 

While  there  is  considerable  evidence  on  behalf  of  appel- 
lants which  is  fiatly   contradictory  of  respondent's 
statements,  yet  it  is  not  deemed  necessary  to  notice  1 

any  of  it  on  this  appeal,  since,  for  the  purpose  of  the 
question  before  us,  we  must  assume  what  respdndent  said  was 
true. 

The  principal  assignment  of  error  insisted  on  by  appel- 
lants, stated  in  counsel's  own  language,  is:  "That  the  evi- 
dence is  insufficient  to  justify  the  verdict,  and  that  it  is 
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against  law."  This  assignment  is  supported  by  an  attempt 
to  specify  the  particulars  wherein  it  is  claimed  the  evidence 
is  insnflScient.  Counsel  for  respondent,  however,  insits  that 
the  specifications  are  wholly  insufficient,  and  that  they  do 
not  conform  to  rule  twenty-six  of  the  rules  of  practice  of 
this  court.  Counsel  therefore  insists  that  we  must  disregard 
the  assignment  We  remark  that,  while  the  particulars 
wherein  the  evidence  is  insufficient  are  perhaps  not  stated  as 
fully  and  as  specifically  as  they  could  have  been,  yet,  in  view 
of  the  whole  record,  we  think  the  specifications  are  sufficient, 
and  that  they  substantially  comply  with  the  rule  aforesaid. 
The  question  to  be  decided,  therefore,  is:  Is  the  evidence 
sufficient  to  support  the  verdict  of  the  jury  f 

In  the  absence  of  a  statute,  probably  the  only  right  of  ac- 
tion respondent  had  was  to  sue  appellants  as  she  did,  namely, 
for  money  had  and  received  by  them  for  her  use  and  benefit. 
To  sustain  this  action,  however,  -a  plaintff  must  show  that 
"there  has  been  an  actual  receipt  of  money  by  the  de- 
fendant or  something  equivalent  to  it"  (Abbott's  2 
Trial  Evidence  [2  Ed.],  p.  337.)  In  addition  to 
this,  "the  evidence  must  tend  to  show  a  definite  sum,  or  cer- 
tain data  from  which  by  arithmetical  calculation  the  jury 
may  ascertain  the  sum."  (Id.,  p.  340.)  The  only  evidence 
from  which  it  possibly  could  be  found  that  appellants  re- 
ceived any  money  belonging  to  respondent  is  that  of  the  wit- 
ness who  saw  her  husband  lose  eight  twenty  dollar  bills  in 
appellant's  gambling  house  about  the  date  the  last  of  re- 
spondent's money  was  taken  from  her  trunk  when  the  fore- 
going statements  are  considered  in  connection  with  the  state- 
ment of  another  witness  who  at  that  time  saw  her  husband 
with  a  "large  roll"  of  paper  money  in  his  possession,  and  on 
the  day  following  he  wanted  to  borrow  five  dollars  from  the 
witness.  But  counsel  for  the  respondent  insits  that,  although 
it  be  conceded  that  apart  from  Peterson's  admissions  the 
evidence  is  insufficient  to  support  the  finding  of  the  jury,  yet, 
when  his  admissions  are  given  effect,  as  they  must  be,  they 
alone  are  sufficient  to  sustain  the  finding.  Counsel  does  not 
39  Utah— 2 
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contend  that  the  admissions  were  what  are  termed  direct  or 
express  admissions,  but,  to  state  counsel's  contention  in  his 
own  language,  he  says:  ^Teterson  impliedly  admitted  that 
the  money  was  lost  in  the  gambling  house,  and  such  admis- 
sion is  sufficient  to  sustain  the  verdict.''  The  alleged  implica- 
tion is  based  upon  the  contention  that  at  the  time  respondent 
told  Peterson  that  her  husband  had  lost  money  in  his  gamb- 
ling house  he  did  not  directly  nor  cat^orically  deny  her 
statement  We  are  not  prepared  to  hold  that  what  Peter- 
son said  or  failed  to  say  is  tantamoimt  to  an  admission,  how- 
ever, that  respondent's  husband  lost  any  money  in  his  gamb- 
ling house,  or  that  the  husband  gambled  in  Peterson's  house, 
or  that  the  money  was  lost  while  the  husband  was  playing 
•  with  any  person  or  persons  who  were  connected  with  the  house 
or  who  were  the  servants  or  agents  of  appellants.  Nor  is 
there  the  slightest  evidence  that  Peterson  at  the  time  the 
alleged  admission  was  mad^  had  any  personal  knowledge  as 
to  whether  respondent's  husband  had  gambled  and  lost  any 
money  in  appellant's  house.  The  only  statement  relied  on 
in  this  regard  by  counsel  is  the  statement  attributed  to 
Peterson  "that  he  could  not  afford  to  give  it  (the  money) 
back."  When,  however,  the  statements  that  Peterson  made 
to  respondent  are  considered  as  a  whole,  as  they  must  be,  it 
is  very  clear  to  us  that  Peterson,  if  he  used  the  expression 
at  all,  did  not  use  it  in  the  sense  that  counsel  now  places 
upon  it  Peterson  emphatically  told  respondent  at  the  first 
interview  that  he  did  not  know  anything  about  her  husband's 
gambling — that  he  had  no  knowledge  respecting  the  facts, 
and  nothing  is  made*  to  appear  that  he  had  any  more  knowl- 
edge respecting  them  on  the  second  and  final  interview  over 
the  phone.  Under  such  circumstances  mere  silence — ^that  is, 
the  mere  fact  that  Peterson  did  not  directly  and  in  express 
terms  deny  respondent's  daim  that  the  money  was  gambled 
in  appellants'  house — ^would  in  law  not  amount  to  an  ad- 
mission. 

The  law  upon  this  subject  is  clearly  and  tersely  stated 
by  Mr.  Chief  Justice  Bell  in  the  case  of  Corser  v.  Paul,  41 
N.  H.,  at  page  ?9,  77  Am.  Dec.,  at  page  766,  in  the  follow* 
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ing  language :  "Admissions  may  be  implied  from  the  acqui- 
escence of  the  party ;  but,  when  it  is  acquiescence  in  the  con- 
duct or  language  of  others,  it  must  appear  that  such  conduct 
was  fully  known,  or  the  language  fully  understood  by  the 
party,  before  any  inference  can  be  drawn  from  his  passive- 
ness  or  silence.  .  .  .  But  the  silence  of  the  party,  even  when 
the  declarations  are  addressed  to  himself,  is  worth  very  little, 
as  evidence,  tmless  where  he  had  the  means  of  knowing  the 
truth  or  falsity  of  the  statements/'  Mr.  Jones  in  his  work 
on  Evidence  (2d  Ed.),  section  289,  in  speaking  of  implied 
admissions  by  silence,  says:  "When  there  is  no  natural  or 
reasonable  inference  from  the  silence  of  a  party  that  he  ac- 
quiesced in  the  truth  of  the  statements,  {hey  should  be  ex- 
cluded. There  is  hardly  any  ground'  to  infer  acquiescence 
in  such  cases,  unless  it  appears  that  the  truth  or  falsity  of  the 
statement  made  must  have  been  within  the  knowledge  of  the 
party  sought  to  be  charged."  The  text  quoted  from  Corser 
V.  Paul,  supra,  and  that  from  Jones,  is  supported  by  the 
authorities. 

The  decision  in  the  case  of  Mattocks  v.  Lyman,  16  Vt 
119,  is  to  the  same  effect.  While  lack  of  space  prevents  us 
from  quoting  all  that  was  said  between  respondent  and  Peter- 
son at  the  two  interviews,  yet  we  think  we  have  quoted 
enough  to  show  that  there  arose  neither  a  natural  nor  a  rea- 
sonable inference  from  what  was  said  that  Peterson  admitted 
by  implication  even  that  respondent's  husband  either  gambled 
or  lost  any  money  in  his  gambling  house  which  was  received 
by  him  or  by  any  of  his  agents  or  servants.  In  order  to 
make  the  admission  worth  anything  as  evidence,  that  is  just 
what  would  have  to  follow  from  Peterson's  silence.  More- 
over, it  is  manifest  from  the  whole  tenor  of  respondent's 
statement  to  Peterson  that  she  neither  knew  nor  pretended 
to  know  the  truth  with  regard  to  when  or  how  much  money,  if 
any,  her  husband  had  lost  in  appellants'  gambling  house. 
She  merely  assumed  that  her  husband  had  gambled  there, 
and  therefore  had  lost  the  money.  Nor  was  the  statement 
in  the  nature  of  an  accusation  or  interrogation,  but  was 
essentially  speculative,  in  that  respondent  merely  assumed 
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certain  things  concerning  which  neither  she  nor  Peterson 
seemed  to  have  any  knowledge.  Under  such  circumstances, 
we  do  not  think  it  was  the  duty  of  Peterson  to  either  aflBrm 
or  deny  respondent's  statements,  and,  if  he  was  not,  then,  in 
the  eye  of  the  law,  he  cannot  be  prejudiced  by  his  silence. 
If  it  were  once  conceded  that  silence  under  such  circum- 
stances would  be  sufficient  to  authorize  a  jury  to  find  against 
a  party  in  an  action  for  money  had  and  received,  then  no 
one  would  be  safe  from  an  attack  of  this  character.  So  long 
as  there  is  no  statute  which  prescribes  and  defines  under  what 
circumstances  and  upon  what  evidence  money  lost  by  gam- 
bling may  be  recovered  back,  we  are  forced  to  look  to  and 
enforce  the  ordinary  rules  .of  evidence,  regardless  of  the  fact 
that  our  sympathies  are  all  with  the  unfortunate  wife. 

In  this  case  there  is  some  evidence  upon  which  a  jury  could 
base  a  finding  that  respondent's  husband  had  lost  one  hun- 
dred and  sixty  dollars  of  her  money  in  appellants'  gambling 
house.     From  the  evidence   (and  especially  because 
no  explanation  nor  denial  was  made  that  the  husband  3 

lost  the  money  as  testified  to  by  the  witness  referred 
to,  although  one  of  appellants  testified  that  he  employed 
"thirty-five  or  forty  people"  in  the  gambling  house)  the  jury 
were  authorized  to  infer  that  since  the  money  was  lost  in 
appellants'  gambling  house  under  the  circumstances  detailed 
by  the  witnesses,  appellants  did  receive  it.  We  cannot  see, 
however,  how  the  verdict  has  any  support  except  for  the 
one  hundred  and  sixty  dollars.  So  far  as  the  chips,  which 
the  witness  says  the  respondent's  husband  had,  amounting 
to  one  hundred  and  fifty  dollars,  are  concerned,  it  is  just 
as  likely  that  he  had  won  them  as  it  is  that  he  had  paid  that 
amount  of  money  for  them  to  appellants.  Moreover,  there 
is  not  the  slightest  evidence  that  respondent's  husband  lost 
any  money  at  that  time,  nor  that  he  did  not  win  some  instead 
of  losing  it.  As  we  have  seen,  this  action  is  one  for  money 
had  and  received,  and  hence  is  governed  by  the  rules  of  evi- 
dence to  which  we  have  heretofore  referred.  Under  those 
rules,  although  we  should  assume  that  respondent's  husband 
lost  some  money  when  he  was  seen  with  the  chips,  yet  there 
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is  nothing  to  show,  nor  is  there  any  data  from  which  any 
inference  can  be  drawn,  what  the  amount  lost,  if  any,  was. 
There  is  therefore  not  sufficient  evidence  to  support  the  ver- 
dict of  the  jury.  But,  as  we  have  said,  there  is  some  evidence 
which  in  our  judgment  is  sufficient  to  support  a  finding  that 
appellants  have  received  the  sum  of  one  hundred  and  sixty 
dollars  belonging  to  the  respondent.  Upon  this  point  the  im- 
contradicted  facts  are  that  on  the  12th  day  of  May,  1909,  re- 
spondent had  five  hundred  dollars  of  the  two  thousand  dol- 
lars left.  The  five  hundred  dollars  was  paper  money,  and 
was  left  in  her  trunk.  On  that  day  she  left  home  and  left 
her  husband  in  charge,  who  was  the  only  person  who  had 
access  to  the  trunk  in  which  the  money  was.  When  she  re- 
turned home  on  that  evening  the  five  hundred  dollars  were 
not  in  the  trunk.  On  the  day  following,  the  13th,  the  hus- 
band of  respondent  was  by  a  witness  seen  with  a  large  roll 
of  paper  money  containing  some  twenty  dollar  bills. .  On  the 
evening  of  that  day  another  witness  saw  the  husband  in  ap- 
pellants' gambling  house,  gambling.  At  that  time  the  wit- 
ness saw  him  lose  while  playing  a  game  called  craps  in  the 
gambling  house  of  the  appellants  eight  twenty  dollar  bills, 
or  the  sum,  of  one  hundred  and  sixty  dollars.  On  the  day 
after  the  evening  aforesaid — that  is,  on  the  14th  day  of  May, 
1909 — the  husband  came  to  the  same  witness  who  saw  him 
with  the  large  roll  of  bills  on  the  13th  and  wanted  to  borrow 
five  dollars  from  the  witness.  The  only  fact  that  is  not  es- 
tablished beyond  question  is  the  one  of  ownership  of  the  one 
hundred  and  sixty  dollars  lost  as  aforesaid.  It  is  suggested 
that  it  is  just  as  probable  that  the  one  hundred  and  sixty 
dollars  was  part  of  the  one  thousand,  five  hundred  dollars 
belonging  to  the  husband  as  it  is  that  it  was  part  of  the  five 
hundred  dollars  belonging  to  respondent.  We  are  of  the 
opinion,  however,  that,  taking  into  consideration  all  the  facts 
and  circumstances,  the  jury  were  authorized  to  find  that  the 
one  hundred  and  sixty  dollars  lost  as  aforesaid  was  a  part 
of  respondent's  five  himdred  dollars.  It  will  be  remembered 
that  by  the  morning  of  the  12th  day  of  May  the  husband  of 
respondent  had  taken  one  thousand,  five  himdred  dollars  of 
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the  two  thousand  dollars,  and  at  that  time  only  five  hundred 
dollars  remained.  It  is  reasonably  clear  that  the  husband 
regarded  the  one  thousand,  five  himdred  dollars  as  his  own 
and  the  five  himdred  dollars  as  belonging  to  respondent.  In 
view  of  this  there  is  no  presumption  that  he  took  respondent's 
money  with  which  to  gamble  so  long  as  he  had  money  of  his 
own.  Indeed,  the  presumption  is  to  the  contrary.  The  jury, 
therefore,  had  a  right  to  infer  that  the  five  hundred  dollars 
that  were  left  in  respondent's  trunk  on  May  12th  belonged 
to  her.  They  also  were  authorized  to  infer  that  the  husband 
took  the  same  from  the  trunk  on  that  day,  and  that  the  money 
he  had  and  lost  on  the  following  day  as  detailed  by  the  wit- 
ness was  respondent's  money.  The  only  difficulty  with  the 
verdict  of  the  jury  as  it  now  stands  is  that  there  was  no  direct 
evidence,  nor  any  fact  from  which  the  jury  could  infer,  that 
the  husband  had  lost  the  whole  five  hundred  dollars  in  appel- 
lants' gambling  house.  While  he  may  have  lost  that  entire 
amount  by  gambling,  yet  it  is  just  as  probable  that  he  lost  it 
eleswhere  than  in  appellants'  gambling  house.  Not  so  with 
the  one  hundred  and  sixty  dollars.  As  to  that  sum,  there  is 
positive  evidence  that  he  lost  it  in  appellants'  gambling  house, 
and  hence  the  jury  had  a  right  to  infer  that  appellants  re- 
ceived at  least  that  amount  of  respondent's  money.  While 
the  evidence  upon  the  question  of  ownership  is  not  as  satis- 
factory as  it  might  be,  yet  in  our  judgment  there  is  some 
substantial  evidence  upon  which  to  base  a  finding  that  appel- 
lants have  received  the  sum  of  one  hundred  and  sixty  dollars 
of  respondent's  money  for  which  they  should  account  to  her. 
Hespondent,  therefore,  is  entitled  to  a  judgment  for  the  simi 
of  one  hundred  and  sixty  dollars  with  legal  interest  thereon 
from  May  13,  1909,  to  the  present  time. 

Ordinarily,  in  view  that  this  is  a  law  case,  we  should  re- 
verse the  judgment  unconditionally.    In  view,  however,  that 
it  is  practically  certain  that  appellants  have  no  de- 
fense as  against  the  amount  aforesaid,  and  in  view  4 
that  respondent  may  elect  to  take  a  new  trial  in  case 
she  has  other  evidence  to  show  a  greater  liability,  we  shall 
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not  do  so  in  this  case,  but  shall  follow  the  case  of  Fovlger 
V.  McOrath,  84  Utah,  86,  96  Pac.  1004,  upon  this  point 

It  is  therefore  ordered  that,  in  case  respondent  shall  file 
with  the  clerk  of  this  court  within  twenty  days  after  notice 
of  this  decision  her  consent  to  remit  from  the  judgment  all 
except  the  sum  of  one  hundred  and  sixty  dollars  with  legal 
interest  thereon,  then  the  judgment  will  be  aflBrmed  without 
costs  to  either  party ;  otherwise  the  judgment  will  be  reversed, 
with  costs  to  appellants. 

McCAETT,  J,  (concurring). 

I  think  the  evidence  conclusively  shows  that  during  the 
months  of  April  and  May,  1909,  defendants  were  the  pro- 
prietors of  and  conducted  a  gambling  house  in  Ogden,  Utah, 
known  as  the  St.  Louis  Gambling  HalL  In  fact,  it  is  ad- 
mitted that  defendants  were  following  gambling  as  a  busi- 
ness or  profession  at  that  time.  And  I  think  there  is  evidence 
from  which  the  jury  might  well  find:  (1)  That  Frank 
Boroughs,  plaintiffs  husband,  on  May  12,  1909,  took  five 
hundred  dollars  of  plaintiff's  money  from  her  possession,  and 
on  May  13,  1909,  gambled  and  lost  one  hundred  and  sixty 
dollars  of  the  five  himdred  dollars  so  taken  in  defendant's 
place  of  business,  and  that  defendants  won  and  received  the 
one  hundred  and  sixty  dollars  from  Boroughs;  (2)  that  the 
money  was  gambled  and  lost  by  Boroughs  without  plaintiff's 
knowledge  or  consent  Begarding  the  ownership  of  the 
money,  plaintiff  testified  that' in  May,  1909,  she  had  five 
hundred  dollars  which  she  kept  in  a  trunk  together  with  one 
thousand,  five  hundred  dollars  which  she  claimed  her  husband 
had  given  her.  On  cross-examination  she  testified  in  part  as 
follows:  "Q.  The  five  hundred  dollars  that  you  say  you 
received  from  your  mother,  what  was  that,  a  gift  ?  A.  Why, 
yes ;  it  was  a  gift  in  a  way.  Part  of  it  was  a  gift,  and  about 
three  hundred  and  fifty  dollars  was  property  that  I  sold  back 
there  to  my  mother.  It  was  our  estate.  The  other  was  a 
gift  .  .  .  Q,  Tou  placed  this  money  in  a  trunk  in  your 
room?  A.  I  did.  Q.  Two  thousand  dollars  in  bills? 
A    Oh,  you  are  mistaken.    It  was  one  thousand,  five  hun- 
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dred  dollars  that  he  gave  me.  Q.  I  know,  and  you  had 
five  hundred  dollars  besides  that?  A.  Oh^  yes.  .  •  .  Q. 
Did  you  use  any  of  that  money?  A,  No;  I  didn't.  .  .  . 
Q.  And  the  money  continued  to  remain  there  how 
long?  A,  Well,  he  (Frank  Boroughs)  had  taken  it  out  all 
along  through  May.  Q.  Different  sums?  A.  Yes;  dif- 
ferent sums  at  different  times.  Q.  Now,  what  was  the  first 
sum  that  was  gone  out  of  there  ?  A.  ...  two  hundred  and 
fifty  dollars.  Q.  And  then  the  next,  how  long  after  before 
any  more  was  gone?  A.  Well,  sir,  it  was  right  along  all 
through  the  month  of  May.  Q.  As  large  amounts  as  that  ? 
A.  Yes.  Lai^  amounts  along,  five  hundred  dollars  being 
the  greatest  amount  Q.  In  sums  of  two  hundred  and  fifty 
and  five  hundred  dollars,  until  it  got  reduced  down  to  .five 
hundred  dollars ;  that  is  the  last  transaction  ?  A.  Yes ;  that 
is  the  last  money  tire  had  of  this  ready  money.  Q.  Then 
one  time  when  you  came  home  from  the  theater  that  was 
gone?  A.  It  was  the  matinee  of  the  afternoon  of  the  12th 
of  May.  Q.  And  that  was  gone.  That  took  it  all.  A.  Yes, 
sir."  On  re^direct  examination  plaintiff  testified  as  follows: 
"Q.  Did  you  ever  consent  to  his  gambling  the  money  ?  A. 
Oh,  I  should  say  not.  ...  I  asked  him  not  to,  begged  of 
him  not  to,  pleaded  with  him  daily  not  to." 

J.  S.  Daniels,  a  witness  for  plaintiff,  testified  that  Frank 
Boroughs  came  to  his  grocery  store  in  Ogden  on  May  13, 
1909,  and  showed  him  a  roll  of  bills,  and  said  (quoting) 
"there  was  four  hundred  dollars  in  the  roll.  I  think  there 
was  a  twenty  dollar  bill  on  the  outside  of  the  rolL  .  .  .  He 
had  four  twenties,  a  ten  and  a  five  and  some  silver  in  his 
pocket  that  he  took  out  and  showed  me  and  he  showed  me  this 
roll  of  bills."  According  to  plaintiff's  testimony,  which,  on 
this  point,  is  not  disputed,  Boroughs  prior  to  May  12,  1909, 
took  from  plaintiff's  trunk  sums  of  money  ranging  from 
two  hundred  and  fifty  to  five  hundred  dollars,  and  on  May 
12,  1909,  he  took  all  that  remained  in  the  trunk  of  the  two 
thousand  dollars,  namely  five  hundred  dollars.  Boroughs' 
money  having  been  mingled  with  that  which  the  record  shows 
belonged  to  his  wife,  and  the  entire  amount  (two  thousand 
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dollars)  having  been  put  into  the  trunk  together,  the  legal 
presumption  is  that  he  withdrew,  his  own  money  from  the 
trunk  before  he  took  the  five  hundred  dollars  that  belonged 
to  plaintiff.  (Waddell  v.  Waddell,  36  Utah  435,  104  Pac 
743.)  Therefore  I  think  it  is  clearly  established  that  the 
five  hundred  dollars  which  the  evidence  shows  Boroughs  took 
on  the  afternoon  of  May  12,  1909,  belonged  to  plaintiff. 
While  it  may  be  said  that  it  is  within  the  range  of  possibil- 
ities that  Boroughs  had  not  spent  nor  otherwise  disposed  of 
his  own  money  at  the  time  he  took  the  five  hundred  dollars 
belonging  to  his  wife,  yet  the  jury  might  well  conclude  that 
Buch  a  thing,  in  view  of  all  the  facts  and  circumstances  lead- 
ing up  to  and  surrounding  the  transaction,  was  not  at  all 
probable.  In  fact,  I  think  the  record  shows  affirmatively 
that  the  five  hundred  dollars  taken  from  the  trunk  May  12th 
was  practically  all  the  money  that  the  Boroughs  had  on  that 
date.  Plaintiff  testified  that  the  five  hundred  dollars  taken 
from  her  tnmk  on  the  afternoon  of  May  12th  was  the  last 
money  Ihey  had  of  "this  ready  money,^'  the  two  thousand 
dollars.  Moreover,  the  evidence  shows  that  on  the  following 
day  (May  13, 1909)  Bouroughs  exhibited  to  the  witness  Dan- 
iels a  roll  of  bills  which  he  claimed  amounted  to  four  hun- 
dred dollars,  and  (again  quoting  from  the  testimony  of 
Daniels)  "he  was  quite  proud  of  it  and  wanted  I  should  see 
it.  .  .  .  He  had  four  twenties,  a  ten,  and  a  five  and  some 
silver  in  his  pocket  that  he  took  out  in  his  hand  and  showed 
me.  .  .  .  He  was  very  liberal,  and  bought  a  cigar  for  us.^' 
The  jury  might  well  infer  from  these  circumstances  that,  if 
Boroughs  had  been  in  possession  of  any  money  other  than 
that  mentioned  by  the  witness,  he  would  have  shown  it  also. 
But,  aside  irom,  these  considerations,  the  plaintiff,  as  I 
have  pointed  out,  testified  that  the  five  hundred  dollars  taken 
from  her  trunk  by  Boroughs  May  12th  was  the  last  of  the 
"ready  money''  they  had.  This  testimony,  which  is  not  dis- 
puted, when  considered  in  connection  with  the  other  facts 
and  circumstances  referred  to,  was  amply  sufficient  to  sup- 
port a  finding  of  the  jury  that  this  money  was  practically 
all  the  money  Boroughs  had  at  the  time  of  his  interview  with 
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Daniels.  And  the  evidence  of  plaintiff  and  Daniels  when 
considered  .in  connection  .with  the  evidence  set  out  in  the 
opinion  written  by  the  Chief  Justice  is  sufficient  to  support 
a  finding  by  the  jury  that  the  one  hundred  and  sixty  dollars 
gambled  and  lost  by  Boroughs  in  defendants'  gambling  house 
on  the  night  of  May  13th  was  a  part  of  the  roll  of  bills  that 
he  showed  to  Daniels.  I  also  think  the  evidence  is  sufficient 
to  support  a  finding  that  the  one  hundred  and  sixty  dollars 
was  won  and  received  from  Boroughs  by  the  defendants. 
The  record  shows  that  the  defendants,  with  the  assistance 
of  about  thirty-five  or  forty  employees,  conducted  the  games 
of  chance  and  gambling  devices  carried  on  and  run  in  their 
place  of  business.  They  would  open  up  for  business  about 
nine  o'clock  in  the  morning  and  close  about  two  o'clock  at 
night.  And,  according  to  the  testimony  of  defendants,  they 
"closed  sometimes  one  thousand  dollars  loser,"  and  sometimes 
^*that  much  winner;"  that  the  winnings  were  all  dumped  to- 
gether, "and  a  record  kept  of  the  amount  lost  or  won." 
And,  if  there  was  any  unusual  play  made  one  way  or  the 
other  on  the  winning  side  or  losing  side,  "they  took  notice  of 
it."  No  claim  is  made,  or  even  suggested,  by  the  defend- 
ants that  the  patrons  of  their  gambling  house  bet  or  gambled 
with  each  other,  and  that  some  customers  or  patrons  of  the 
house  might  have  won  and  received  the  one  hundred  and  sixty 
dollars  lost  by  Boroughs.  While  the  evidence  on  this  point 
is  not  as  clear  as  it  might  be,  yet  I  think  the  only  reason- 
able inference  that  can  be  drawn  from  the  evidence  is  that 
the  defendants,  their  agents  and  employees,  conducted  the 
games  and  gambling  devices  carried  on  in  their  place  of 
business,  and  did  the  playing,  betting,  and  wagering  with 
the  patrons  of  the  house  who  came  there  and  took  part  in 
the  games,  and  that  they,  the  defendants,  represented  eithei 
the  winning  side  or  the  losing  side  of  each  wager  that  was 
made. 

I  therefore  concur  in  the  conclusions  announced  in  the 
opinion  written  by  the  Chief  Justice. 
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STRAUP,  J.   (dissenting). 

I  think  there  should  be  a  new  trial.  I  think  the  evidence 
is  insuflScient  to  sustain  either  the  verdict  of  the  jury  or  the 
findings  of  my  Brethren.  Plaintiflf's  husband  was  by  occupa- 
tion a  steam  fitter,  receiving  three  dollars  and  fifty  cents  a 
day.  He  had  been  working  for  a  railroad  company  in  Og- 
den.  Prior  to  that  time  he  lived  in  South  Carolina,  where 
he  was  in  business.  She  was  married  to  him  April  11,  1909, 
in  Ogden,  where  they  then  lived.  He  left  her  in  August  of 
that  year.  Since  then  she  has  not  heard  of  him.  She  testi- 
fied that  shortly  after  the  marriage  she  received  five  hun- 
dred dollars  from  her  folks  in  South  Carolina,  and  that  her 
husband  handed  her  one  thousand,  five  hundred  dollars  mak- 
ing in  all  two  thousand  dollars.  This  money  she  testified, 
was  kept  in  a  trunk  in  a  room  in  Ogden.  As  is  already  sug- 
gested, and  as  I  think  is  shown  by  the  evidence,  and  as  evi- 
dently was  found  by  the  jury,  one  thousand,  five  hundred 
dollars  of  the  two  thousand  dollars  belonged  to  the  husband. 
She  testified  that  all  of  the  two  thousand  dollars  was  taken 
by  him  from  the  trunk  at  different  times  between  the  1st 
and  the  12th  days  of  May,  1909,  and  that  the  last  amount, 
five  hundred  dollars,  was  taken  by  him  on  the  afternoon  of 
the  12th  while  she  was  at  a  theater.  She  testified  that  she 
asked  her  husband  not  to  gamble ;  that  she  pleaded  with  him 
not  to  do  so,  and  that  she  did  not  consent  ^^to  his  gambling 
the  money."  She  also  testified  that  each  time  her  husband 
took  any  money  she  had  knowledge  of  his  taking  it  It  is 
not  made  to  appear  that  she  made  any. objection  to,  or  com- 
plaint of,  his  taking  it.  She  did  not  testify  that  any  of  the 
money  was  taken  by  him  without  her  consent  or  permission, 
or  against  her  will,  or  that  she  made  any  complaint,  or  con- 
cerned herself  about  the  taking  of  it,  until  in  September  and 
after  her  husband  had  left  her.  I  mention  this  not  as  show- 
ing that  plaintiff's  husband  gambled  any  money  with  her 
consent,  but  as  bearing  on  the  question  of  ownership  of  the 
money.  A  witness  testified  that  he  saw  plaintiff's  husband 
on  the  1st,  13th,  and  15th  days  of  May,  1909,  in  the  de- 
fendants' gambling  house.    On  the  first  occasion,  the  witness 


Digitized  by 


Google 


28  Thibty-Ninb  Utah. 

testified  he  only  noticed  her  husband  playing,  *T)ut  did  not 
stop  to  notice  what  or  how  he  was  playing  or  how  he  was 
betting/'  There  is  no  evidence  to  show  that  her  husband 
then  won  or  lost  anything.  The  witness  testified  that  on 
the  13th  he  and  plaintiff's  husband  played  "craps"  in  the 
defendants'  house.  He  testified  that  plaintiff's  husband  on 
that  occasion  "started  in  with  a  five  dollar  note.  I  was 
playing  quarters,  and  he  was  playing  fives,  and  then  he  lost. 
Then  he  played  twenties,  twenty  dollar  notes.  I  lost  two 
dollars  playing  quarters,  and  he  was  playing  twenties,  that 
would  be  two  hundred  dollars.  As  I  lost  a  quarter  he  would 
lose  a  twenty.  I  saw  him  play  eight  tewnties,  twenty  dol- 
lars every  throw."  He  further  testified  that  he  also  saw  him 
at  a  faro  table,  playing  faro,  with  about  one  hundred  and  fifty 
dollars  worth  of  "yellow  chips,"  but  that  he  did  not  stay  to 
see  how  he  came  out,  and  that  he  did  not  know  whether  he 
quit  winner  or  loser.  On  the  last  occasion,  the  15th,  the 
witness  again  saw  plaintiff's  husband  in  the  defendants' 
house  playing.  He  testified,  "I  never  went  aroimd  the  game 
where  he  was  playing,"  and  consequently  he  did  not  know 
what  he  was  playing,  or  whether  he  won  or  lost  on  that  occa- 
sion. Now,  it  is  the  testimony  given  by  this  witness  that 
plaintiff's  husband  on  the  night  of  the  13th  lost  one  hundred 
and  sixty  dollars  "playing  or  shooting  craps,"  and  the  fact 
that  he  on  that  day  exhibited  to  his  grocer  a  roll  of  bills 
wrapped  with  a  "twenty,"  which  are  pointed  to  in  support 
of  a  finding  that  the  defendants  received  from  the  plaintiff's 
husband  the  sum  of  one  hundred  and  sixty  dollars  belonging 
to  her.  There  is  no  evidence  showing  that  her  husband  prior 
to  the  night  of  the  13th  had  no  money  of  his  own.  In  fact, 
I  think  the  contrary  is  shown.  While  the  evidence  shows 
than  on  the  night  of  the  13th  he  lost  in  the  defendants' 
house  one  hundred  and  sixty  dollars  playing  craps,  it  is  not 
shown  whether  he  lost  it  to  the  defendants  or  either  of  them, 
or  to  any  of  their  agents  or  employees,  or  to  a  third  person. 
Neither  does  the  evidence  show  that  he  then,  or  at  any  time, 
exhibited,  or  parted  with,  or  paid,  any  money  to  the  defend- 
ants, or  to  any  one.    From  the  mere  testimony — and  there  is 
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no  other — that  the  plaintiiFs  husband  lost  one  hundred  and 
sixty  dollars  in  the  defendants*  gambling  house  "playing  or 
shooting  craps,"  I  cannot  judicially  know,  nor  could  the  jury 
presume,  that  the  defendants,  and  not  another,  won  and  re- 
ceived the  lost  money.  We  have  no  statute  permitting  a 
recovery  of  money  lost  in  gambling,  as  is  provided  by  many 
statutes,  and,  by  some,  rendering  the  proprietors  or  keepers 
of  a  gambling  house  liable  whether  the  money  lost  in  their 
gambling  house  was  received  by  them  or  by  another.  To 
entitle  the  plaintiff  to  recover,  it  was  incumbent  upon  her, 
not  only  to  prove  that  her  husband  gambled  and  lost  a  defi- 
nite sum  of  money  in  the  defendants'  gambling  house,  but 
also  that  the  money  gambled  and  lost  by  him  was  her  money, 
and  that  he,  without  her  knowledge  and  consent,  took  it  and 
gambled  it — ^wrongfully  appropriated  it  to  his  own  use — and 
that  the  defendants  by  a  participation  in  such  gambling 
transactions,  or  without  other  lawful  and  valuable  considera- 
tion, received  it  I  have  already  adverted  to  the  insuffi- 
ciency of  the  evidence  to  show  that  the  defendants  received 
the  one  hundred  and  sixty  dollars  which,  as  testified  to  by 
the  witness,  was  lost  by  the  plaintiff's  husband.  Neither  is 
the  evidence  sufficient  to  show  that  such  money  lost  by  him 
was  plaintiff's  money.  The  evidence  as  strongly  points  to 
the  fact  that  it  was  his  money  as  that  it  was  hers.  Fifteen 
himdred  of  the  two  thousand  dollars  in  the  trunk  belonged  to 
hinL  Let  it  be  assumed,  as  in  fact  was  testified  to  by  the 
plaintiff,  that  her  husband  between  the  Ist  and  12th  days  of 
May  took  all  of  it.  She  testified  that  the  first  of  the  two 
thousand  dollars  was  taken  about  the  1st  of  May,  and  that  he 
then  took  two  hundred  and  fifty  dollars;  that  later,  and  be- 
fore the  12th,  at  different  times,  he  took  other  amounts, 
from  two  hundred  and  fifty  dollars  to  five  hundred  dollars; 
and  that  on  the  12th  there  remained  but  five  hundred  dollars, 
which  was  also  taken  by  him  on  that  day.  The  evidence 
shows  that  all  the  money  lost  by  him  in  the  defendants' 
house  was  one  hundred  and  sixty  dollars.  He  lost  that  on 
the  evening  or  night  of  the  13th.  It  is  not  shown  that  he 
gambled  or  lost  money  at  any  other  place,  or  that  he  other- 
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wise  paid  out  any  money.  The  evidence  shows  him  to  have 
been  in  the  defendants^  house  but  three  times.  May  1st, 
13th,  and  15th.  It  is  not  shown  that  he  lost  anything  the 
first  time.  If  he  then  did  lose  anything,  all  that  he  lost  of 
the  two  thousand  dollars  was  two  hundred  and  fifty  dollars, 
for  that  was  all  that  he  then  had  taken  of  it.  From  then 
until  the  13th  he  was  not  seen  the  the  defendants'  house, 
nor  in  any  other  gambling  house,  nor  engaged  in  gambling 
anywhere ;  nor  is  it  shown  that  he  otherwise  disposed  of  any 
money.  Yet  between  the  1st  and  the  13th  days  of  May  he 
took  from  the  trunk  all  of  the  two  thousand  dollars,  except 
the  two  himdred  and  fifty  dollars  which  was  taken  by  him 
about  the  1st.  Now,  let  it  be  assumed  that  the  last  five  hun- 
dred dollars  in  the  trunk  taken  by  him  on  the  12th  was 
plaintiffs  money,  still,  it  is  just  as  probable  that  the  money 
so  lost  by  him  was  a  part  of  the  one  thousand,  five  hundred 
dollars  which  belonged  to  him  as  of  the  five  hundred  dollars 
which  belonged  to  her. 

The  presumption,  if  any  at  all  is  to  be  indulged,  is  that  he 
gambled  his  own  money,  and  not  that  of  his  wife. 


SALT  LAKE  CITY  et  al.  v.  GARI>NER  et  al. 

No.  2135.    Decided  February  1,  1911.    On  application  for  Modifica- 
tion of  Decree,  March  18,  1911  (114  Pac.  147). 

1.  Waters  and  Water  CJoubse^— Water  Supply — ^Unappr(»pbiated 
Water — Findings.  Bvldence  held  to  authorize  a  finding  that  a 
certain  lake  contained  an  amount  of  unappropriated  water  at 
the  time  defendants  made  and  filed  their  application  to  ap- 
propriate water  therefrom  In  excess  of  the  quantity  applied  for 
by  them,  and  that  In  drawing  such  quantity  defendants  would 
not  interfere  necessarily  with  plaintiffs'  rights  as  prior  appro- 
priators.     (Page  40.) 

2.  Waters  and  Water  C!onR8Es — ^Appropriation — ^Amount.  Under 
Comp.  Laws  1907,  section  1288x20,  providing  that  beneficial 
use  shall  be  the  basis,  the  measure,  and  the  limit  of  all  rights 
to  the  use  of  water  in  the  state,  the  rights  of  prior  approprlators 
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of  the  water  of  a  lake  as  against  subsequent  applicants  to  appro- 
priate water  therefrom  depends,  not  on  how  much  the  prior  ap- 
propriators  required,  but  on  the  amount  they  have  applied  to  an 
original  and  beneficial  purpose  within  a  reasonable  time  after 
making  their  appropriation  and  prior  to  the  time  defendants 
applied  for  an  appropriation.     (Page  40.) 

3.  Watess  and  Water  Courses — ^Unappropriated  Water — ^Rioht  to 
Use.  Where  a  lake  contained  unappropriated  water  more  than 
suflident  to  supply  an  appropriation  applied  for  by  defendants 
in  addition  to  the  water  applied  to  a  beneficial  use  by  prior  ap- 
propriators,  defendants  were  entitled  to  the  granting  of  their 
appropriation,  though  the  withdrawal  of  the  water  jthey  required 
might  necessitate  a  change  in  the  methods  or  means  used  by  the 
prior  appropriators  to  withdraw  the  water  to  which  they  were 
entitled  so  as  to  permit  the  use  of  the  surplus  and  unappropriated 
water  by  defendants.    (Page  41.) 

4.  Waters  and  Water  Ck>URSES — Subseqxtent  Appropriation — ^Ex- 
pense. Where  the  withdrawal  of  unappropriated  water  from  a 
lake  by  subsequent  appropriators  required  a  change  of  methods 
or  means  by  which  prior  appropriators  were  enabled  to  with- 
draw their  water  from  a  lake,  and  this  entailed  additional  ex- 
pense, such  additional  expense  should  be  borne  by  the  subse- 
quent appropriators  as  a  condition  to  their  right  to  appropriate 
the  unappropriated  water.     (Page  48.) 

Stbattp,  J.,  dissenting. 

Appkat,  from  District  Court,  Fourth  District;  Hon.  J. 
E.  Booth,  Judge. 

Action  by  Salt  Lake  City  and  others  against  James  A. 
Gardner  and  another. 

Judgment  for  defendants.     Plaintiffs  appeal. 

Modified  and  affibmbd. 

Ratulins,  Bay  &  Bawlins,  H.  J.   Dinirmy  and  P.   J. 
Daly  for  appellants. 

Thwrman,  Wedgwood  &  Irvine  for  respondents. 

FEICK,  C.  J. 

This  action  was  instituted  pursuant  to  section  1288x14^ 
Comp.  Laws  1907,  to  determine  the  right  of  respondents  to 
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appropriate  a  specific  quantity  of  water  from  Utah  Lake. 
In  September,  1905,  pursuant  to  section  1288x6,  respondents 
duly  made  and  filed  with  the  state  engineer  their  application 
to  appropriate  forty  cubic  feet  of  water  per  second  of  time 
from  said  lake.  Appellants,  pursuant  to  section  1288x9, 
duly  protested  said  application,  which  protest  the  state  engi- 
neer overruled  and  allowed  respondents'  application,  where- 
upon appellants  brought  this  action  to  determine  respondents' 
rights  to  appropriate  any  of  the  waters  of  said  lake  as  afore- 
said. * 

Utah  Lake  is  a  rather  shallow  body  of  water  which  varies 
in  depth  from  a  few  inches  near  the  shore  line  to  thirteen 
•feet  at  its  deepest  part.  The  water  covers  an  area  of  about 
ninety-three  thousand  acres,  or  approximately  one  hundred 
and  fifty  square  miles.  The  lake  is  the  lowest  part  of  a 
drainage  basin  comprising  an  area  of  about  three  thousand 
square  miles.  The  sole  outlet  of  the  lake  is  Jordan  River 
with  its  source  in  the  extreme  north  end  of  the  lake,  and 
thence  flows  in  a  northerly  direction  emptying  into  the  Great 
Salt  Lake.  In  the  year  1882,  each  one  of  the  plaintiffs,  as 
separate  corporations,  and  each  in  its  own  right  and  behalf, 
constructed  certain  canals  into  which  they  diverted  a  certain 
quantity  of  the  water  flowing  from  the  Jordan  River  or  Utah 
Lake  and  devoted  such  to  a  useful  and  beneficial  purpose. 
The  combined  capacity  of  the  canals  aforesaid  amounted  to 
a  flow  of  eight  hundred  and  twenty-eight  cubic  feet  per  sec- 
ond. In  addition  to  the  foregoing  corporations,  other  par- 
ties, had  also  appropriated  certain  quantities  of  water  from 
said  lake  in  the  manner  aforesaid,  and  whose  rights  were 
prior  to  appellants',  amounting  to  a  flow  of  about  one  hun- 
dred and  seventy-six  cubic  feet  per  second.  In  diverting 
the  water,  and  for  the  purpose  of  obtaining  a  more  regular 
as  well  as  a  more  continuous  flow  from  the  lake  into  the 
Jordan  River  at  its  source,  appellants  caused  a  certain  dam 
to  be  constructed  at  the  point  where  the  water  of  the  lake 
flowed  into  the  Jordan  River,  and  in  that  way  impounded  the 
water  in  the  lake,  and  thus,  in  certain  seasons  of  the  year, 
caused  the  water  to  rise  and  stand  at  a  higher  level.     In 
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doing  this,  the  water  in  the  lake  was  caused  to  overflow 
some  of  the  lower  lands  surrounding  the  lake,  to  which  the 
landowners  objected  and  insisted  that  the  dam  be  removed 
or  lowered.  In  1885  a  compromise  was  effected,  and  it  was 
agreed  between  the  water  users  and  the  landowners  that  the 
dam  might  be  maintained  at  a  certain  height,  which  was 
fixed  at  three  feet  three  and  one-half  inches  above  low- 
water  mark,  which  point  was  designated  "compromise 
point."  This  point  is  precisely  three  feet  three  and  one- 
half  inches  above  the  bottom  of  Jordan  River  at  the  point 
where  the  water  of  the  lake  enters  *that  stream. 

It  will  thus  be  seen  that,  when  the  water  in  the  lake  rose 
80  that  it  reached  compromise  point,  the  water  users  had  to 
permit  the  water  to  flow  into  and  through  the  Jordan  River 
unmolested,  and,  when  the  water  fell  so  that  it  was  three  feet 
three  and  one-half  inches  below  compromise  point,  the  water 
users  could  obtain  no  water  by  natural  flow  from  the  lake 
at  the  intakes  of  their  canals,  which  were  some  distance 
north  from  the  source  of  the  Jordan  River  and  along  said 
stream. 

In  view  of  the  foregoing  conditions,  the  lake  water  flowed 
somewhat  irregularly  and  in  varying  quantities  into  the  Jor- 
dan River,  and  from  that  stream  into  the  diverting  canals  of 
the  plaintiffs.  The  varying  quantities  so  flowing  were  de- 
termined by  a  series  of  measurements,  from  which  the  follow- 
ing results  were  obtained,  namely:  When  the  water  in  the 
lake  stands  at  one  foot  above  compromise  point,  the  natural 
flow  from  the  lake  into  the  river  is  eight  hundred  cubic  feet 
per  second;  when  the  water  is  only  six  inches  above  that 
point,  the  flow  is  six  hundred  and  twenty-flve  feet  per  second ; 
when  the  water  stands  at  compromise  point,  the  flow  is  re- 
duced to  five  hundred  and  five  feet  per  second;  when  it  is 
six  inches  below  that  point,  the  flow  is  four  hundred  and  ten 
feet  per  second,  and  at  two  feet  below  it  is  one  hundred  and 
eighty-seven  feet  per  second,  while  at  three  feet  below  the 
flow  is  but  eighty-two  and  a  fraction  cubic  feet  per  second. 
As  a  matter  of  course,  when  the  water  fell  below  the  bottom 
39  Utab^-8 
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of  the  Jordan  River  there  was  no  natural  flow  at  all.  For 
the  purpose  of  overcoming  the  difficulty  arising  from  the 
foregoing  variation  in  the  flow,  and  to  obtain  a  regular  flow 
of  water  from  the  lake  into  their  diverting  canals,  plaintiffs, 
in  1902,  installed  a  pumping  plant  at  the  point  where  the 
lake  empties  into  the  Jordan  Eiver,  to  which  plant  they  have 
added  from  time  to  time  after  1902  so  that  when  this  case 
was  tried  appellants  had  seven  pumps  installed  with  a  com- 
bined theoretical  pumping  capacity  of  seven  hundred  cubic 
feet  per  second. 

From  various  measurements  that  were  made,  it  was  also 
made  to  appear  from  the  record  that  from  1887  to  1900  the 
water  fluctuated  in  Utah  Lake  from  being  eleven  inches 
above  compromise  point,  the  highest  point  reached,  in  June, 
1893,  to  three  feet  one  inch  below  that  point,  the  lowest,  in 
October,  1900.  During  the  term  of  years  aforsaid  there 
were  only  four  years  when  the  water  rose  above  compromise 
point,  namely,  1893,  1894,  1896,  and  1897;  and  two  years, 
to-wit,  1890  and  1899,  when  the  water  reached,  but  did 
not  go  above,  compromise  point;  while  in  all  the  years  it 
fell  below  that  point  during  a  large  portion  of  each  year. 
The  average  of  all  the  measurements,  as  near  as  we  can  ol^- 
tain  it  from  the  record,  that  the  water  fell  below  compromise 
point  each  year  during  the  years  aforesaid,  was  probably 
about  eleven  inches;  while  the  average  of  all  the  measure- 
ments that  the  water  rose  above  that  point  was  about  five 
inches.  The  water,  however,  was  above  compromise  point 
but  a  short  time  in  each  year.  In  one  year  it  was  above  that 
point  for  about  sixty  days ;  while  in  the  other  years  the  time 
did  not  exceed  thirty  days,  which  was  during  the  high-water 
season. 

It  is  important  to  bear  in  mind  that  from  the  foregoing 
measurements,  which  are  not  disputed  by  any  one,  there  was 
no  time,  so  far  as  the  record  shows,  when  the  natural  state  of 
the  water  in  Utah  Lake  was  such  as  would  permit  a  natural 
flow  into  Jordan  Eiver  and  from  thence  into  the  diverting 
ditches  of  appellants  of  the  quantity  of  water  claimed  by 
them,  namely,  eight  hundred  and  twenty-eight  cubic  feet 
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per  second.  The  highest  amount  that  would  thus  flow  was 
during  parts  of  the  months  of  June  and  July,  1893,  and 
May,  1897,  at  which  times,  however,  less  than  eight  hun- 
dred second  feet  would  flow  into  the  Jordan  Eiver.  Dur^ 
ing  two  other  months  the  flow  of  water  was  slightly  in  ex- 
cess of  six  hundred  feet,  and  during  eleven  months  more  the 
flow  was  between  five  hundred  and  six  hundred  feet,  while 
during  all  the  remainder  of  the  time  between  December, 
1887,  and  December,  1900,  covering  the  whole  period  of  the 
measurements,  the  flow  was  less  than  five  hundred  cubic  feet 
per  second  into  the  Jordan  River  from  the  lake.  Moreover, 
taking  the  period  from  1893  to  1906,  during  which  time  an 
attempt  was  made  to  show  the  quantity  of  water  that  ap- 
pellants diverted  from  their  ditches  and  actually  applied  to  a 
useful  and  beneficial  purpose,  the  clear  weight  of  the  evi- 
dence is  to  the  effect  that  appellants  did  not  at  any  time  take 
or  use  water  in  the  amount  allowed  them  in  the  decree  by 
the  trial  court  In  referring  to  the  findings,  it  is  manifest 
that  the  court  allowed  appellants  all  that  the  evidence  showed 
that  they  were  entitled  to.  Indeed,  in  the  tenth  finding  which 
is  excepted  to,  the  court  among  other  things  found  "that 
the  a^regate  number  of  acres  which  have  been  brought  un- 
der irrigation  by  the  plaintiffs  (appellants)  other  than  Salt 
Lake  City  is  forty-nine  thousand  acres,  and  the  maximum 
contemplated  interests  of  the  plaintiff  (appellant)  Salt  Lake 
City  will  be  fully  satisfied  by  a  quantity  of  water  equal  to 
thirty-six  thousand  acre  feet  supply  during  the  irrigating 
season  as  heretofore  defined  at  the  head  of  said  plaintiff's 
canaL  .  .  .  -That  thirty-six  thousand  (36,000)  acre  feet^ 
measured  at  the  headgates  of  its  canal,  and  used  in  such  vol- 
ume as  from  time  to  time  may  be  necessary  through  the  irri- 
gation season,  is  a  sufficient  quantity  of  water  to  satisfy  all 
the  needs  and  necessities  of  the  plaintiff,  Salt  Lake  City.  That 
one  hundred  and  eighty-five  thousand  (185,000)  acre  feet, 
measured  at  the  headgates  of  their  canals,  is  a  sufficient  quan- 
tity of  water,  when  used  at  such  times  and  in  such  quantities 
as  their  necessities  require,  to  satisfy  the  needs  and  necessities 
of  the  plaintiffs  in  this  action  for  irrigation,  municipal,  culi- 
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nary,  and  all  domestic  purposes;  the  same  being  an  equiva- 
lent of  a  continuous  flow  of  approximately  five  hundred  and 
fifteen  (615)  cubic  feet  of  water  per  second  during  the  irri- 
gation season  of  one  himdred  and  eighty  days."  The  court 
also  found  that  the  highest  amount  of  water  that  appellants 
took  from  the  lake  in  any  one  year  by  means  of  their  pumps 
and  otherwise  was  in  the  year  1905,  which  approximately 
amounted  to  one  hundred  and  thirty-six  thousand  acre  feet 
or  an  equivalent  of  a  continuous  flow  of  about  three  hundred 
and  seventy-three  cubic  feet  per  second  for  a  period  of  one 
hundred  and  eighty  days  during  the  irrigation  season.  The 
findings  go  into  great  detail  and  will  be  referred  to  hereafter 
only  in  a  general  way. 

So  far  as  appellants'  rights  were  concerned,  the  court  de- 
creed :  "That,  subject  to  the  prior  appropriations  heretofore 
set  forth  in  paragraph  one,  plaintiffs  are  jointly  the  owners 
of  one  hundred  and  eighty-five  thousand  (185,000)  acre  feet 
of  water,  flowing  from  and  drawn  from  Utah  Lake  through 
the  Jordan  River,  in  Utah  and  Sale  Lake  Counties,  Utah, 
during  the  irrigation  season  of  approximately  one  hundred 
and  eighty  days  in  each  and  every  year ;  said  quantity  of  wa- 
ter being  the  equivalent  of  a  flow  of  five  hundred  and  fifteen 
(515)  cubic  feet  of  water  per  second  continuously  for  a  period 
of  one  hundred  and  eighty  days."  The  appellants  also  have 
the  right  to  use  a  specified  amount  of  water  from  said  lake 
during  the  remaining,  portions  of  each  year.  This  is  not  ma- 
terial because  it  in  no  way  is  interfered  with  by  respondents' 
claim,  which  is  strictly  limited  to  the  irrigation  season  of  one 
hundred  and  eighty  days  in  each  year.  The  court  further 
f oimd  that  there  was  a  large  amount  of  unappropriated  water 
in  Utah  Lake  at  the  time  respondents  made  and  filed  their  ap- 
plication ;  that  said  amount  was  in  excess  of  the  quantity  ap- 
plied for  by  them ;  and  that  they,  in  drawing  the  forty  cubic 
feet  per  second  of  water  from  said  lake,  would  not  interfere 
with  the  rights  of  appellants  as  prior  appropriators.  The 
court  also  decreed :  "That,  subject  to  the  rights  hereinbefore 
set  forth,  defendants  (respondents)  are  the  owners  of  the 
right  to  draw  and  take  from  the  waters  of  Utah  Lake  forty 
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(40)  cubic  feet  per  second  continuou&ly  from  the  Ist  day 
of  April  to  the  Ist  day  of  November  in  each  and  every  year, 
for  irrigation,  culinary  and  domestic  use."  The  court  also 
found  the  quantity  of  water  that  was  necessary  to  supply  the 
needs  of  appellants,  which  was  fixed  at  a  quantity  "equal  to 
three  (3)  acre  feet  per  acre  measured  at  the  headgates  of 
plaintiffs'  respective  canals." 

Appellants  strenuously  insist  that  the  following  facts  found 
by  the  court  are  either  not  supported  by  the  evidence  or  are 
clearly  contrary  thereto,  to-wit:  (1)  That  there  was  unap- 
propriated water  in  Utah  Lake  when  respondents  made  their 
application;  (2)  that  respondents  will  not  interfere  with  ap- 
pellants' prior  rights  in  the  use  of  the  water ;  and  especially 
(3)  those  relating  to  the  amount  of  water  used  and  required 
for  their  needs.  As  we  view  the  matter,  the  finding  that 
respondents  will  not  interfere  with  appellants'  prior  rights 
in  drawing  forty  cubic  feet  per  second  of  water  from  Utah 
Lake  is  more  in  the  nature  of  a  conclusion  of  law  than  a 
finding  of  fact,  and  whether  this  conclusion  necessarily  fol- 
lows from  the  facts  as  found,  or  whether  it  is  sound  or  not, 
8eems  to  us  to  be  the  real  question  to  be  determined.  This 
question  involves  appellants'  prior  rights,  which  we  shall 
consider  hereafter.  As  to  the  other  questions,  we  have  care- 
fully examined  the  evidence,  and  we  cannot  agree  with  coun- 
sel that  the  material  findings  of  the  court  are  not  sustained 
by,  or  that  they  are  contrary  to,  the  evidence.  Upon  the 
contrary,  we  think  that  upon  nearly  all  if  not  quite  all,  of 
the  litigated  questions,  the  findings  of  the  court  could  not 
well  have  been  to  the  contrary.  That  the  court  allowed  ap- 
pellants all  that  they  were  entitled  to  is  well  illustrated  by 
the  testimony  of  Mr.  A.  F.  Doremus,  a  competent  civil  engi- 
neer, who,  from  personal  knowledge  and  experience,  was 
qualified  to  testify,  and  who  was  the  leading  witness  for  ap- 
pellants. After  showing  his  familiarity  with  the  prevailing 
conditions  as  they  affected  appellants  in  the  use  of  water, 
and  especially  the  appellant  Salt  Lake  City,  the  witness,  as 
appears  from  appellants'  abstract,  testified:  "The  require- 
ments per  capita  per  day  (for  Salt  Lake  City)   are  about 
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three  hundred  gallons  independent  of  the  amount  needed  for 
irrigation.  The  requirements  for  irrigation  purposes  are 
about  thirty  second  feet  per  day."  Further:  "The  liabili- 
ties of  Salt  Lake  City  for  water  during  the  irrigation  season 
for  which  it  is  dependent  to  a  certain  extent  upon  its  city 
canal  are  18,000  acre  feet,  9,000  acre  feet,  and  6,000  feet 
.  .  .  The  total  requirements  of  the  city  then  would  be 
12,000  acre  feet  for  the  irrigation  of  the  city,  18,000  acre 
feet  for  the  sixty  feet  exchanged  with  Big  Cottonwood,  and 
6,000  acre  feet  for  the  exchange  with  Parley's  creek,  making 
a  total  of  36,000  acre  feet."  The  court  thus  gave  the  city 
all  the  water  the  witness  said  it  required  regardless  of  whether 
it  had  already  applied  that  quantity  to  a  beneficial  use  or 
not.  The  witness  also  testified  with  respect  to  the  combined 
requirements  of  all  of  the  appellants,  which  he  placed  at 
182,000  acre  feet.  The  court  by  the  decree,  however,  awarded 
them  185,000  acre  feet  of  which,  as  we  have  seen.  Salt  Lake 
City  was  awarded  36,000  or  nearly  one-fifth  of  the  amount. 
We  thus  see  that  in  this  regard  the  court  again  added  3,000 
acre  feet  to  what  the  witness  said  were  the  combined  require- 
ments of  all  of  the  appellants. 

The  ultimate  question  for  determination,  however,  is  not 
how  much  water  appellants  required,  but  what  amount  had 
they  applied  to  a  useful  and  beneficial  purpose  for  a  term 
of  years  prior  to  the  time  when  respondents  made  their  ap- 
propriation ?  The  evidence  is  conclusive  that  at  no  time  dur- 
ing all  of  the  years  commencing  with  1885,  when  the  com- 
promise agreement  was  entered  into,  up  to  the  year  1905, 
when  respondents  made  their  application,  had  the  appellants, 
during  the  irrigation  season,  used  and  applied  water  in  excess 
of  the  amount  decreed  to  them  by  the  court.  It  may  be  pos- 
sible that  on  some  occasions  in  a  few  years  when  the  water, 
during  the  high-water  season,  rose  considerably  higher  than 
compromise  point,  more  than  five  hundred  and  fifteen  sec- 
ond feet  of  water  flowed  into  the  diverting  ditches  of  the  ap- 
pellants. The  weight  of  the  evidence,  however,  is  to  the  effect 
that  such  increased  flow  was  not  used  by  the  appellants,  or 
by  any  of  them.    Moreover,  appellants  in  entering  into  the 
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compromise  agreement  must  be  assumed  to  have  known  that 
when  the  lake  stood  at  compromise  point  the  natural  flow 
therefrom -was  far  less  than  the  eight  hundred  and  twenty- 
eight  feet  claimed  by  them ;  and  further  that,  whatever  that 
flow  was,  they  could  not  increase  it  by  impounding  the  water 
of  the  lakes  so  as  to  raise  it  above  tHat  point.  The  flow, 
when  the  lake  stands  at  that  point,  as  we  have  seen,  is  only 
five  hundred  and  five  second  feet,  and  appellants  therefore 
cannot  claim  more  than  that  amount  imless  they  by  some 
artificial  or  other  means  have  increased  that  flow  and  have 
applied  the  water  to  some  useful  and  beneficial  purpose. 
When  the  waters  of  Utah  Lake  rise  above  compromise  point, 
it  is  entirely  due  to  the  fact  that  the  flow  of  water  into  the 
lake  from  its  sources  of  supply  is  larger  than  the  discharge 
over  the  dam  into  the  Jordan  River  and  the  loss  by  evapora- 
tion. This  is  a  mere  incident,  and,  as  we  have  seen,  occurred 
only  a  limited  nimiber  of  times  since  1885,  when  the  height 
of  the  dam  and  at  which  it  may  be  maintained  was  estab- 
lished by  the  agreement  which  was  still  in  force  at  the  time 
of  the  trial,  and  which  agreement  is  enforced  as  nearly  as 
it  can  be  by  a  commission  appointed  by  the  District  Court 
of  Utah  County.  The  evidence  that  when  the  water  is  at 
compromise  point  the  natural  flow  over  the  dam  into  the 
Jordan  River  does  not  exceed  five  hundred  and  five  cubic 
feet  per  second  is  without  conflict.  It  would  seem,  therefore, 
that,  if  appellants  rely  upon  a  natural  or  gravity  flow  of 
water  from  Utah  Lake  through  the  Jordan  River,  they  are 
limited  to  a  flow  of  five  hundred  and  five  cubic  feet  per  sec- 
ond, since  that  is  the  greatest  amount  that  will  flow  into  the 
Jordan  River  from  which  their  diverting  canals  lead  when 
the  water  stands  at  the  highest  point  permissible  under  the 
compromise  agreement.  No  doubt  appellants  could  by  use 
have  appropriated  and  acquired  the  right  to  use  an  amount 
or  flow  of  water  in  excess  of  said  five  himdred  and  five  cubic 
feet  per  second  by  drawing  the  same  from  the  lake  by  means 
of  their  pumps.  The  evidence,  as  we  have  seen,  however, 
is  conclusive  that  they  had  not  dpne  so  at  any  time  prior  to 
the  time  respondents  made  their  application,  and  hence,  un- 
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der  the  facts  and  circumstances  of  this  case  appellants  should 
be  limited  to  the  amount  of  water  they  applied  to  a  beneficial 
use,  and  not  to  an  amount  they  could  have  claimed  or  require. 
Our  statute  (section  1288x20,  Comp.  Laws  1907)  expresses 
the  law  upon  that  subject  very  tersely,  in  the  following  lan- 
guage: "Beneficial  use  shall  be  the  basis,  the  measure,  and 
the  limit  of  all  rights  to  the  use  of  water  in  this  state.**  The 
doctrine  reflected  in  the  foregoing  statute  has  so  often  been 
declared  to  be  the  law  with  respect  to  the  appropriation  of 
water  during  the  last  twenty-five  years  that  it  has  become  ele- 
mentary and  is  no  longer  questioned  by  anybody. 

By  what  we  have  said  we  do  not  mean  that  an  appro- 
priator  is  limited  to  the  amount  of  water  he  applies  to  a 
beneficial  use  during  the  first  month,  or  even  the  first  year, 
or  perhaps  a  series  of  years ;  but  he  is  limited  to  the  amount 
he  applies  to  a  beneficial  use  if  he  has  had  a  reasonable  time 
in  which  to  apply  the  water  to  such  use ;  or,  if  the  time  when 
the  water  is  to  be  applied  to  a  beneficial  use  is  fixed  by  statute 
directly  or  indirectly,  then  he  is  limited  to  the  amount  that 
he  has  devoted  to  such  a  use  within  the  time  fixed. 
Under  the  facts  and  circumstances  of  this  case,  no  1,2 
question  arises,  and  no  claim  is  made,  that  appellants 
did  not  have  a  reasonable  time  in  which  to  perfect  their 
means  through  which  the  water  sought  to  be  appropriated 
by  them  could  be  and  was  applied  to  a  beneficial  use;  nor 
does  the  evidence  leave  any  reasonable  doubt  that  there  always 
has  been,  and  perhaps  always  will  be,  a  large  amount  of 
water  in  Utah  Lake  in  addition  to  the  amount  claimed  by 
appellants  and  drawn  from  the  lake  by  them  as  aforesaid; 
but  whether  such  water  is  available  to  applicants  therefor, 
and  can  be  drawn  from  the  lake  either  naturally  or  artificially 
without  interfering  with  appellants*  prior  rights  is  the  ques- 
tion we  must  determine.  Appellants  strenuously  insist  that 
to  permit  respondents  to  draw  any  water  from  Utah  Lake 
by  any  means  will  necessarily  interfere  with  appellants* 
rights,  while  respondents  vigorously  contend  that  from  the 
evidence  in  the  case  it  is  made  clear  that  appellants*  conten- 
tions are  not  sustained.    We  are  clearly  of  the  opinion  that 
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the  court's  finding  or  conclusion  that  Utah  Lake,  when  re- 
spondents' application  was  made,  contained  a  large  amount 
of  unappropriated  water,  is  right  We  are  also  clear  that, 
if  there  is  the  amount  of  water  applied  for  by  respondents 
unappropriated  and  which  can  be  drawn  from  the  lake  and 
applied  to  a  beneficial  use,  without  interfering  with  appel- 
lants' prior  rights,  then  respondents  should  be  permitted  to 
take  the  water  they  ask  for  and  apply  the  same  to  a  beneficial 
purpose.  We  are  likewise  clear  that  in  this  arid  re- 
gion no  water  that  is  sought  to  be  applied  to  a  bene-  3 
ficial  purpose  should  be  permitted  to  go  to  waste 
unless  it  is  clearly  made  to. appear  that  it  cannot  be  so  applied 
without  interfering  with  the  prior  rights  of  other  users.  If, 
however,  such  prior  rights  can  be  preserved  by  merely  chang- 
ing the  methods  or  means  through  which  the  water  of  prior 
users  is  applied,  then  the  methods  or  means  used  by  them 
should  be  changed  if  th^  can  be  without  interfering  with  a 
particular  use  so  as  to  permit  the  use  of  the  surplus  and 
unappropriated  water  by  the  subsequent  applicant  therefor. 
We  are  also  of  the  opinion  that,  if  respondents  are  permitted 
to  draw  forty  cubic  feet  per  second  of  water  from  Utah 
Lake,  appellants'  prior  rights  can  neverthelefss  be  protected. 
Appellants,  however,  insist  that  their  prior  rights  have  not 
been  sufficiently  protected  by  the  decree  entered  by  the  dis- 
trict court,  and  this  seems  to  us  to  be  the  important  question 
to  be  determined. 

As  we  have  seen,  the  amount  of  water  in  Utah  Lake  fluct- 
uates. By  reason  of  that,  for  a  short  period  of  the  year, 
the  amount  that  flows  into  it  is  greater  than  the  amount  that 
flows  out,  including  evaporation,  and  hence  causes  the  water 
to  rise  to  and  sometimes  above  compromise  point,  while  dur- 
ing a  larger  portion  of  the  year,  by  means  of  the  pumping 
plant  of  appellants  and  through  evaporation,  the  outflow  ex- 
ceeds the  supply,  and  hence  the  water  falls  below  that  point, 
and  sometimes  considerably  below  it.  The  greatest  varia- 
tion shown  by  the  record  between  the  highest  and  lowest 
points  that  the  water  rose  and  fell  is  about  six  feet,  or  seventy- 
two  inches.    It  is  also  shown  that  by  far  the  greatest  factor 
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in  causing  the  fall  of  the  water  is  evaporation,  and  only  a 
comparatively  small  part  of  this  fall  is  due  to  the  drawing 
of  water  from  the  lake  for  irrigation  and  other  beneficial 
purposes.  In  other  words,  about  five  feet  of  the  water  of  - 
Utah  Lake  is  evaporated  each  year.  It  is  also  shown  that  a 
continuous  flow  of  forty  cubic  feet  per  second  of  water  for 
one  hundred  and  eighty  days  from  the  lake  would  lower  its 
surface  when  at  compromise  point  about  one  and  sixty-two 
hundredths  inches,  and  as  the  lake  falls,  if  this  amount  be 
continued  to  be  taken  from  the  lake,  it  will  increase  the 
lowering  of  the  lake  surface  so  that  if  the  lake  stands  at 
three  feet  below  compromise  point  the  surface  will  be  lowered 
two  and  sixteen  hundredths  inches,  and,  when  the  water 
stands  at  five  feet  below  compromise  point  (which  is  about 
the  lowest  limit  to  which  the  water  has  fallen  during  the 
period  of  years  aforesaid),  the  surface  of  the  lake  is  thereby 
lowered  two  and  eighty-eight  hundredths  inches.  It  is  also 
shown  that  all  the  water  drawn  from  the  lake  by  appellants 
during  a  year  will  lower  its  surface  less  than  two  and  one- 
half  feet,  perhaps  not  over  two  feet.  There  is  evidence  to 
the  effect  that  appellants'  pumps  will  be  affected  in  their 
working  capacity  when  the  water  in  the  lake  is  lowered  to 
four  and  sixty-six  hundredths  feet  below  compromise  point; 
but  there  is  also  evidence  to  the  effect  that  in  1905  the  water 
fell  lower  than  that,  namely,  it  had  fallen  to  five  and  one- 
half  feet  below  compromise  point,  and  still  the  working  ca- 
pacity of  appellants'  pumps  was  not  affected.  It  is,  however, 
made  to  appear  that  the  depth  of  the  lake  varies,  and  that 
the  bottom  of  the  lake  south  of  and  near  the  point  where  the 
pumps  are  placed  is  such  as  will  be  easily  affected  by  the 
motion  of  the  water,  .and  hence  may  at  any  time  interrupt 
the  free  flow  of  water  from  the  body  of  the  lake  to  the  pumps, 
even  when  the  lake  is  less  than  five  feet  below  compromise 
point.  At  all  events,  appellants'  pumps  are  all  now  so  set 
that,  if  the  water  falls  to  about  four  and  sixty-six  hundredths 
feet  below  compromise  point,  their  capacity  to  draw  from 
the  lake  and  to  discharge  water  into  the  Jordan  River  so 
that  it  may  reach  the  diverting  canals  of  plaintiffs  may  be 
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aerioudy  affected,  and  thus  appellants  may  be  prevented  from 
obtaining  the  water  necessary  to  supply  their  wants  unless 
and  until  they  make  some  alterations  in  or  in  some  way 
again  make  available  for  use  their  pumping  plant  by  dredg- 
ing the  bottom  of  the  lake  so  as  to  cause  the  water  to  flow 
to  the  pumps. 

To  install  the  pumping  plant  as  it  was  at  the  time  of  trial, 
appellants  necessarily  expended  about  $112,000.  To  change 
it  in  case  the  water  fell  below  the  point  stated  so  as  to  make 
it  again  available  for  pumping  would  no  doubt  entail  an 
outlay  of  an  additional  large  sum  of  money,  and  with  respect 
to  dredging  the  bottom  of  the  lake  the  evidence  is  in  hopeless 
conflict,  and  the  conditions  assumed  by  the  several  experts 
are  at  such  variance  that  it  seems  to  us  no  one  in  advance 
can  say  either  what  the  cost  or  the  duration  of  such  an  experi- 
ment would  be.  While  so  far  as  the  evidence  shows,  and 
unless  conditions  change,  appellants'  rights  to  the  use  of  the 
quantity  of  water  to  which  they  are  entitled  would  perhaps 
not  be  interfered  with  although  respondents  are  permitted 
to  draw  forty  cubic  feet  per  second  from  the  lake,  yet  those 
conditions  may  change,  and  the  evidence  leaves  but  little 
room  to  doubt  that  they  may  so  change  at  most  any  time 
and  may  thus  affect  appellants  in  their  rights  in  case  present 
methods  of  drawing  water  from  the  lake  are  continued. 
As  we  view  the  evidence,  such  interference  will  perhaps  only 
arise  in  extraordinary  or  abnormal  conditions;  but  appel- 
lants* rights  should  be  protected  under  such  conditions  if 
they  arise  as  well  as  under  natural  or  normal  conditions. 

By  the  foregoing  we  do  not  mean  that,  in  view  of  the 
natural  precipitation  and  the  consequent  inflow  of  water  from 
that  source  into  the  lake,  the  amount  of  water  in  the  lake 
when  considered  as  a  whole,  will  be  so  diminished  by  any 
act  of  respondents  as  will  prevent  appellants  from  obtaining 
in  some  manner  the  amount  of  water  from  the  lake  to  which 
they  are  entitled  by  their  prior  rights.  What  we  do  mean 
is  that,  by  reason  of  the  acts  of  respondents  in  drawing  their 
water  from  the  lake,  appellants  may  not  at  all  times  be  able 
by  their  present  means  and  methods  to  draw  and  obtain  from 
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the  lake  the  amount  of  water  awarded  to  them  by  the  court, 
and  in  order  to  obtain  water  sufficient  for  their  needs,  and  to 
which  they  have  a  prior  right,  they  may  be  required  to  apply 
additional  mechanical  energy  and  expend  additional  large 
sums  of  money  annually.  The  questions,  therefore,  that 
present  themselves,  are:  (1)  In  view  that  appellants  may 
be  affected  in  their  rights  as  aforesaid,  ^all  respondents 
therefore  be  denied  the  right  to  draw  any  water  from  the 
lake,  and  thus  leave  a  large  amount  of  water  useless  which 
otherwise  will  be  put  to  a  useful  and  beneficial  purpose ;  or 
(2)  shall  respondents  be  permitted  to  draw. the  surplus  water 
from  the  lake,  and  in  doing  so  make  appellants  assume  the 
risks  incident  thereto  as  outlined  above;  (3)  shall  respond- 
ents be  given  the  right  to  the  use  of  the  surplus  water  to 
the  extent  asked  for  by  them,  and  in  so  doing  be  required 
to  assume  all  the  risks  incident  thereto,  and  in  case  any  of 
appellants'  rights  are  invaded  which  can  be  protected  and 
maintained  by  the  expenditure  of  energy  or  money,  or  both, 
all  such  expenditures  shall  be  borne  and  met  by  respondents 
before  they  shall  be  permitted  to  continue  to  take  the  propor- 
tion of  the  water  allotted  to  them  from  the  lake  ?  In  other 
words,  ought  not  the  prior  rights  of  appellants  in  taking 
the  water  from  Utah  Lake  be  protected  to  the  full  extent, 
and  the  subsequent  appropriators  be  made  to  bear  all  the  ex- 
penses, if  any,  in  case  appellants  are  affected  in  any  way 
in  diverting  their  proportion  of  water  from  said  lake  so  that 
appellants  may  obtain  their  full  share  of  water  without  any 
increase  of  expense  which  may  arise  out  of  any  subsequent 
appropriation  ? 

Practically  we  have  already  answered  the  first  proposition 
and  will  add  only  that,  in  our  judgment,  our  statutes  which 
relate  to  the  use  of  the  water  for  a  beneficial  purpose  are 
to  be  liberally  construed  and  applied,  to  the  end  that,  when 
it  is  possible  to  apply  to  a  beneficial  use  water  which  would 
otherwise  be  wasted  where  all  prior  rights  can  be  preserved 
and  protected,  the  right  to  appropriate  such  water  should 
not  be  withheld.  The  doctrine  is  in  strict  harmony  with  and 
corollary  to  the  doctrine  announced  by  this  court  in  Nash 
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V.  Clark,  27  Utah  158,  75  Pac.  371,  1  L.  R  A.  (X.  S.) 
208,  101  Am.  St.  Eep.  953,  where  one  wWer  user,  in  order 
to  make  his  appropriation  available,  was  permitted,  by  con- 
demnation proceedings,  to  acquire  a  right  to  the  use  of  the 
ditches  or  means  of  diversion  of  a  prior  water  user.  It 
would  sean  that  if  it  be  once  conceded  that,  in  order  to 
make  his  appropriation  available,  a  subsequent  claimant  of 
water  may  by  condemnation  proceedings  acquire  an  interest 
in  or  right  to  the  use  of  the  ditches,  flumes,  or  other  means 
of  diversion  belonging  to  a  prior  user,  then  the  right  to 
apply  to  a  beneficial  use  water  which  cannot  be  so  applied 
without  in  some  way  affecting  prior  rights,  where  such 
rights  may  nevertheless  be  protected  and  maintained,  cannot 
well  be  questioned.  Counsel  for  respondents,  however,  in- 
sist that  the  prior  appropriator  acquires  no  right  in  his  means 
of  diversion,  but  obtains  a  prior  right  only  to  use  the  quan- 
tity of  water  appropriated  and  applied  to  a  beneficial  use 
by  him.  We  cannot  yield  assent  to  this  view.  We  think  the 
original  taker  or  appropriator  from  a  stream  or  body  of  water 
also  acquires  the  right  to  continue  to  use  his  method  or 
means  of  diverting  which  he  has  installed.  If  this  be  not 
so,  then  prior  appropriators,  who  have  appropriated  only  in 
small  quantities,  and  whose  means  of  diversion  from  the 
stream  are  simple  but  sufficient  for  their  purpose,  could  have 
their  means  made  entirely  ineffective  by  a  subsequent  ap- 
propriator of  a  large  volume  of  water  the  diverting  of  which 
would  so  lower  the  stream  that  the  water  would  no  longer 
reach  the  point  of  diversion  of  the  small  appropriator.  In 
this  way  it  may  well  be  that  the  cost  to  the  small  appropri- 
ator to  make  the  water  appropriated  by  him  available  for  his 
purpose  might  under  changed  conditions  be  prohibitive  if 
not  ruinous.  Upon  the  other  hand,  the  cost  of  making  the 
change  might  not  be  so  great  as  to  prevent  the  larger  appro- 
priator from  supplying  and  paying  for  some  means  whereby 
the  prior  rights  to  the  use  of  the  water  appropriated  by  the 
small  user  might  be  preserved,  and  the  wants  of  the  lai^e 
appropriator  could  nevertheless  be  met  and  supplied.  In 
this  way,  perhaps,  very  large  quantities  of  water  theretofore 
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wasted,  or  used  only  to  aid  the  original  appropnator  to  ob- 
tain his  meager  supply,  would  be  put  to  a  useful  and  bene- 
ficial purpose  without  destroying  the  rights  of  any  one. 
If  it  be  held,  therefore,  that  a  subsequent  appropriator  of 
water  need  have  no  regard  for  the  diverting  means  or  meth- 
ods of  the  prior  appropriator,  but  may  in  fact  or  effect  make 
prior  appropriations  of  water  unavailable  with  impunity, 
then  there  is  in  fact  no  such  a  right  as  a  prior  right,  but 
all  rights  may,  at  any  time,  be  invaded  or  destroyed  by  a 
subsequent  appropriator  by  simply  making  the  diverting 
means  used  by  the  prior  appropriator  useless.  To  permit 
such  an  invasion  of  a  prior  right  would,  in  effect,  amount  to 
an  indirect  taking  of  a  prior  appropriator's  water.  This 
neither  the  legislative  nor  the  judicial  power  can  allow  with- 
out permitting  confiscation  of  property  rights. 

The  contention  of  respondents'  counsel  that  the  case  of 
Natoma  W.  &  M.  Co,  v.  Hancock,  101  Cal.  42,  31  Pac.  112, 
35  Pac.  334,  sustains  the  doctrine  that  a  prior  appropriator 
obtains  no  rights  in  his  means  of  diverting  water,  and  that 
he  must  so  construct  them  as  to  leave  all  the  water  in  the 
stream  or  body  of  water  from  which  he  draws  his  supply 
available  for  use  without  causing  any  interference  with  his 
means  of  diversion  by  subsequent  appropriators,  is,  in  our 
judgment,  not  tenable.  The  principle  announced  in  that 
case  does  not  go  to  such  an  extent.  If  that  case,  however, 
did  go  to  the  extent  contended  for,  we  should  decline  to 
follow  it,  because  the  doctrine  would,  in  our  judgment,  be 
unsound.  Upon  the  other  hand,  we  are  not  prepared  to  agree 
with  the  claims  of  counsel  for  appellants  as  we  understand 
them,  namely,  that  a  subsequent  appropriation  of  water 
must  be  denied  if  to  allow  it  would  in  any  way  or  to  any 
extent  interfere  with  the  prior  appropriator  either  in  de- 
priving him  of  some  of  his  water  or  in  affecting  him 
in  applying  it  to  the  purpose  for  which  his  appropria- 
tion is  made.  No  doubt  no  court  could  rightfully 
permit  a  subsequent  appropriator  to  take  any  water  already 
applied  to  a  beneficial  purpose  by  a  prior  appropriator;  but 
we  can  see  no  good  reason  for  denying  a  subsequent  applica- 
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tion  for  unappropriated  water  simply  because  to  allow  such 
an  application  might  require  a  change  in  the  prior  appro- 
priator's  means  of  diversion,  provided  sudi  a  change  can  be 
made  without  affecting  the  prior  appropriator's  ultimate 
rights  of  applying  all  of  his  water  to  the  purposes  selected 
by  him.  If  all  rights  can  be  protected  and  preserved,  a 
mere  change  in  prior  established  means  or  methods  of  diver- 
sion, if  possible,  ought  not  to  prevent  the  use  of  water  which 
could  otherwise  not  be  beneficially  applied.  But,  in  our 
judgment,  the  risk  of  interfering  with  prior  rights  and  the 
cost  of  any  change  in  the  prior  appropriator's  means  or 
methods  of  diversion  should  be  assumed  and  borne  by  the 
subsequent  appropriator,  and  a  court  should  in  no  case  per- 
mit a  subsequent  appropriation  unless  all  prior  rights  can 
by  some  feasible  means  be  protected  and  maintained. 

In  the  case  at  bar  counsel  for  respondents  concede  that 
to  some  extent  at  least  appellants  may  become  affected  in 
the  use  of  the  water  appropriated  by  them.  In  their  brief 
they  say:  "It  is  true  that  the  appellants,  in  some  seasons, 
might  have  to  commence  (pumping)  a  little  earlier.^'  From 
the  evidence  it  is  made  to  appear  that  the  cost  to  pump  the 
appellants^  supply  of  water  amounts  to  four  thousand  dol- 
lars a  month.  If,  therefore,  by  reason  of  respondents'  ap- 
propriation, appellants  should  be  required  to  start  their 
pumps  but  seven  days  and  a  fraction  of  a  day  sooner  in 
any  season,  they  would  have  to  incur  an  expenditure  of  one 
thousand  dollars  in  excess  of  what  they  otherwise  would.  It 
is  true  that,  unless  appellants  can  obtain  all  the  water  they 
need  by  gravity  flow  from  the  lake,  they,  under  the  circum- 
stances, are  practically  deprived  of  taking  any  in  that  way. 
This  is  so  because  as  soon  as  the  pumps  are  set  in  motion  the 
gravity  flow  of  water  ceases.  From  the  evidence  it  is  ma:de 
apparent,  however,  that  there  may  be  seasons  when  the  flow 
of  water  into  the  lake  may  for  some  time  continue  to  be 
equal  to  both  evaporation  and  the  gravity  outflow,  and  it 
may  also  be  that  this  outflow  in  the  early  part  of  the  irriga- 
tion season  when  the  water  stands  at  or  near  compromise 
point  may  be  sufficient  to  supply  all  of  appellants'  needs, 
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were  it  not  for  the  drawing  of  forty  cubic  feet  per  second 
of  water  from  the  lake  at  the  particular  time  and  under 
particular  circumstances.  Under  such  peculiar  circum- 
stances, therefore,  it  may  be  that  appellants  may  be  required 
to  start  their  pumping  plant  by  reason  of  respondents^  ap- 
propriation. True  it  is  that  such  a  condition  could  not  exist 
for  any  great  length  of  time.  But  it  matters  not  how  short 
the  time  might  be;  it  still  would  constitute  an  invasion  of 
appellants*  rights.  We  think,  therefore,  that  under  any  of 
the  circumstances  referred  to,  or  under  any  others  where 
by  reason  of  respondents'  appropriation  appellants  may  be 
adversely  affected  in  the  use  of  their  water,  or  may  be  re- 
quired to  incur  expenses  in  excess  of  what  they  would 
otherwise  have  to  incur  in  obtaining  their  water  sup-  4 

ply  from  the  lake,  the  respondents  should  assume  the 
risk  of  such  interference  and  should  bear  the  expenses,  if 
any,  that  may  thus  have  to  be  incurred  by  appellants.  If 
through  respondents'  acts  appellants  should  be  threatened 
with  a  shortage  of  water  in  any  season,  respondents  should 
be  required  to  refrain  from  taking  any  water  until  appel- 
lants' requirements  (if  within  the  quantity  allotted  to  them) 
are  met.  Under  no  condition  should  respondents  be  permit- 
ted to  take  water  from  the  lake  until  they  can  do  so  without 
interfering  with  appellants'  prior  rights.  If  respondents, 
however,  can  take  the  amoamt  of  water  applied  for  by  them 
from  the  lake  without  such  interference,  or  they  can  make 
such  an  amount  of  water  available  by  causing  and  paying  for 
a  change  in  appellants'  means  or  methods  of  diverting  their 
water  from  the  lake,  or  in  causing  the  water  to  flow  to  ap- 
pellants' pumping  plant  as  now  constructed,  then  respond- 
ents should  be  permitted  to  do  so  under  the  direction  and 
supervision  of  the  court.  In  this  connection  we  remark  that, 
while  we  approve  and  aflSrm  the  findings  of  fact  made  by  the 
court,  we  are,  nevertheless,  of  the  opinion  that  the  rights  of 
appellants  are  not  suflSciently  protected,  nor  are  the  duties  of 
respondents  sufficiently  defined  in  the  decree  as  it  now  stands. 
For  the  purposes,  therefore,  of  correcting  the  foregoing  de- 
fects in  the  decree,  the  cause  is  remanded  to  the  district  court 
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of  Utah  County  with  directions  to  modify  the  same  in  the 
following  particulars: 

To  appoint  some  competent  and  suitable  person  to  be  desig- 
nated "special  court  commissioner;'*  such  commissioner  to 
be  selected  by  the  parties  to  this  action,  or,  in  case  they  fail 
to  do  so  within  a  reasonable  time  to  be  fixed  by  the  court, 
then  the  court  is  to  select  and  appoint  such  commissioner. 
Such  commissioner,  for  the  purposes  of  effectuating  the  pro- 
visions of  this  decree,  shall  have  supervision  over  the  waters 
of  Utah  Lake  and  over  the  pumping  or  diverting  plants  of 
the  parties  hereto,  and  shall  have  constant  access  to  the  plants 
aforesaid.  He  shall,  upon  the  request  of  either  party  make 
measurements  of  the  waters  of  Utah  Lake,  and  shall  ascer- 
tain and  fix  the  amount  of  water  taken  therefrom  by  either 
of  the  parties  hereto  or  others,  and  upon  the  request  of  ap- 
pellants he  shall  forthwith  ascertain  whether  the  respondents 
are  in  any  way  or  to  any  extent  interfering  with  appellants' 
prior  rights  in  the  use  of  water  from  Utah  Lake  and  in  tak- 
ing therefrom  the  amount  of  water  allotted  to  appellants  by 
this  decree.  He  in  this  connection  shall  also  determine 
whether  the  respondents,  in  taking  the  water  allotted  to  them 
by  this  decree,  are  causing  appellants  to  incur  additional 
costs  and  expenses  in  obtaining  and  diverting  the  quantity 
of  water  allotted  to  them,  and,  in  case  he  finds  that  such 
is  the  case,  to  notify  respondents  to  forthwith  advance  to 
appellants  such  additional  costs  and  expenses,  or,  in  case  the 
amount  thereof  cannot  then  be  ascertained,  to  require  re- 
spondents to  adequately  secure  the  payment  of  the  amount 
aforesaid  and  to  fix  the  time  of  payment  thereof.  Further, 
if  such  commissioner  shall  find  that  appellants  are  deprived 
of  their  full  allotment  of  water  by  reason  that  respondents 
are  taking  the  water  from  said  lake,  and  that  there  is  no  way 
by  which  respondents  can  immediately  supply  such  defi- 
ciency, then  the  commissioner  shall  forthwith  notify  the  re- 
spondents to  refrain  from  taking  water  from  the  lake,  and 
they  shall  not  be  permitted  to  take  any  until  appellants  are 
secured  the  full  quantity  of  water  allotted  to  them.  The  no- 
89  UUh--4 
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tices  herein  provided  for  shall  be  in  writing  and  shall  in 
general  terms  state  what  is  required  of  the  party  to  whom 
they  are  directed.  In  case  any  notice  is  given  to  any  party, 
and  such  party  refuses  or  neglects  to  comply  with  the  re- 
quirements thereof  within  three  days  from  the  time  of  serv- 
ice of  such  notice  upon  it,  the  commissioner  shall  forthwith 
report  the  matter  to  the  judge  of  the  District  Court  of  Utah 
County,  who  shall  immediately  cause  an  order  to  be  served 
upon  the  delinquent  requiring  it  to  show  cause  within  three 
days  why  such  delinquent  should  not  comply  with  the  orders 
of  the  commissioner.  In  case  the  commissioner  refuses  or 
neglects  to  act  as  required  in  this  decree,  the  party  request- 
ing the  action  may  apply  to  the  district  judge,  who  shall 
forthwith  cause  the  commissioner  to  appear  before  him  and 
show  cause  why  he  refuses  or  neglects  to  act,  and,  if  the 
court  finds  that  he  has  failed  to  act  when  he  should  have 
done  so,  the  court  shall  direct  him  to  act,  and,  in  case  he  still 
refuses,  the  court  may  punish  him  as  for  contempt  and  may 
remove  him  from  office.  The  court  shall,  from  time  to  time, 
fix  the  compensation  of  the  commissioner  and  ascertain  the 
costs  incurred  in  executing  this  decree,  and  shall  direct  the 
amount  fixed  by  the  court  to  be  paid  to  the  commissioner,  or 
to  the  parties  entitled  thereto,  by  the  party  designated  by 
the  court.  The  respondents  shall  pay  all  costs  and  expenses 
incurred  under  this  decree,  including  the  compensation  of 
the  commissioner  as  aforesaid,  except  in  case  the  appellants 
request  the  commissioner  to  act  when  there  is  no  cause  for 
such  action  and  the  court  so  finds.  In  such  case  the  court 
shall  fix  the  amount  to  be  paid  by  appellants  and  shall  direct 
them  to  pay  the  same.  The  decree  shall  also  conform  to  all 
of  the  requirements  of  the  foregoing  opinion,  and  the  court 
shall  upon  the  applications  provided  for  in  this  decree,  or 
upon  any  application,  hear  the  parties  and  the  evidence  pro- 
duced by  them  and  make  such  findings  and  conclusions  of 
law,  and  enter  such  orders  and  judgments,  as  may  be  just, 
and  shall  enforce  the  same.  The  district  court  shall  retain 
full  jurisdiction  and  control  over  this  cause  and  all  the  par^ 
ties  hereto  with  a  view  of  effectuating  the  purposes  of  this 
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decree.  The  parties  hereto  may  by  agreement  in  open  court, 
or  by  stipulation  in  writing  filed  in  the  case,  modify  any  of 
the  stipulations  of  this  decree  or  agree  to  different  and  addi- 
tional terms.  Each  party  to  this  action  is  required  to  pay 
his  own  costs  of  this  appeal. 

McCARTT,  J.  (concurring). 

I  concur  in  the  foregoing  opinion.  The  evidence  without 
conflict  shows,  in  fact  it  is  admitted,  that  w^hen  the  water  in 
the  lake  is  at  compromise  point  the  gravity  flow  from  the 
lake  into  the  Jordan  River  is  five  hundred  and  five  cubic 
feet  per  second.  Plaintiffs  allege  in  their  complaint,  and 
the  undisputed  evidence  shows,  "that  on  the  19th  day  of 
October,  1905,  the  defendants  filed  their  application  to  ap- 
propriate and  pump  a  fiow  of  forty  (40)  cubic  feet  of  water 
from  said  lake,  with  Caleb  Turner,  state  engineer  for  the 
state  of  Utah :  .  .  .  that  on  the  20th  day  of  June,  1906, 
.  .  .  the  said  Caleb  Tanner,  state  engineer,  ...  ap- 
proved said  application  and  indorsed  his  approval  thereon." 
When  the  defendants  made  their  application,  and  at  the 
time  it  was  approved  by  the  state  engineer,  plaintiffs  had 
five  pumps  installed,  four  of  which  were  installed  in  1902, 
and  the  other,  the  fifth  pump,  in  1904.  The  capacity  of 
each  of  these  pumps  was  one  hundred  cubic  feet  of  water  per 
second.  It  will  thus  be  observed  that  when  defendants  filed 
their  application,  and  when  it  was  approved  by  the  state 
engineer,  plaintiffs,  as  stated  by  the  Chief  Justice  in  the 
foregoing  opinion,  were  entitled  to  a  gravity  flow  of  five 
hundred  and  five  cubic  feet,  and,  when  the  pumps  were  in 
operation,  to  five  hundred  cubic  feet  per  second.  The  un- 
disputed evidence  shows  that  the  pumps  cannot  be  operated 
when  the  water  in  the  lake  is  above  compromise  point.  And 
the  evidence  also  shows,  in  fact  it  is  conceded,  that  when 
the  water  in  the  lake  falls  below  compromise  point,  and  the 
pumps  are  put  in  operation,  a  gravity  flow  from  the  lake 
is  an  impossibility.     This  is  so  because,  if  more  water  is 
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pumped  than  would  be  the  natural  gravity  flow,  the  water 
level  of  the  river  is  raised  higher  than  the  water  level  of  the 
lake,  and  the  pumped  water  would  flow  back  into  the  lake. 
Hence,  when  the  pumps  are  in  operation,  the  gates,  which 
extend  across  the  river  channel  at  the  point  where  the  pump- 
ing plant  is  located,  are  closed  down,  and  all  water  pumped 
flows  down  the  channel  of  the  Jordan  Hiver  to  the  headgates 
of  plaintiffs'  canals.  In  their  brief  counsel  for  the  canal 
companies  say :  "From  the  necessities  of  the  case  there  could 
not  be  concurrent  gravity  and  pumping  flow.  When  the 
pumps  of  plaintiffs  are  operated,  the  gravity  flow  must 
cease."  In  1907,  some  two  years  after  the  initiation  of  de- 
fendants' rights,  plaintiffs  added  two  more  pimips  to  their 
plant  The  court  found,  and  the  evidence  practically  with- 
out conflict,  supports  the  finding:  "That  the  irrigation  sea- 
eon  in  Salt  Lake  County,  Utah,  where  the  lands  of  plaintiffs' 
stockholders  are  located,  comprises  a  period  of  approximately 
one  hundred  and  eighty  days'  duration,  ordinarily  commenc- 
ing in  April  and*  ending  in  October,  the  date  of  its  com- 
mencement, and  ending  varying  in  different  years  one  with 
another  by  reason  of  climatic  conditions;  and  where  the  vol- 
ume of  the  flow  of  the  waters  used  for  irrigation  is  under  the 
control  of  the  irrigator  during  the  entire  irrigation  season, 
less  water  is  required,  in  irrigation  seasons  of  normal,  cli- 
matic conditions,  during  the  early  and  latter  part  of  such 
season,  than  during  the  major  and  intervening  portion  there- 
of." 

It  is  suggested  that  at  the  time  defendants  filed  their 
application  with  the  state  engineer  (October,  1905)  to  ap- 
propriate and  pimip  from  the  lake  forty  cubic  feet  of  water 
per  second,  plaintiffs,  and  other  prior  appropriators  not  par- 
ties to  this  action,  had  acquired  a  vested  right,  as  against 
defendants  and  other  subsequent  appropriators,  to  take  and 
use  about  eight  hundred  cubic  feet  per  second  of  the  lake 
water..  The  proof  offered  at  the  trial,  as  I  read  the  record, 
not  only  fails  to  support  such  claim  or  contention,  but,  on 
the  contrary,  the  evidence,  without  conflict,  shows  conclu- 
sively that  plaintiffs,  as  against  the  defendants,  have  not 
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acquired  a  right  to  take  fiom  the  lake  a  greater  quantity  of 
water  than  was  decreed  them  by  the  court,  namely,  a  quan- 
tity not  in  excess  of  a  continuous  flow  of  five  hundred  and 
fifteen  cubic  feet  per  second  during  the  irrigation  season. 
The  undisputed  evidence  shows  that,  when  the  water  in  the 
lake  is  one  foot  above  compromise  point,  the  outflow  is  eight- 
hundred  cubic  feet  per  second;  that,  when  it  is  five  tenths 
of  a  foot  above,  the  outflow  is  six  himdred  and  twenty-five 
cubic  feet ;  that,  when  it  is  at  compromise  point,  the  outflow, 
as  hereinbefore  stated,  is  five  hundred  and  five  cubic  feet ; 
that,  when  it  is  six  inches  below,  the  outfiow  is  four  hundred 
and  ten  cubic  feet;  and  that,  when  one  foot  below,  the  out^ 
iow  is  three  hundred  and  twenty-six  cubic  feet  per  second. 
There  have  been  only  two  years  since  plaintiffs*  canals  were 
constructed  in  which  the  water  in  the  lake  rose  one  foot 
above  compromise  point.  The  water  level  in  the  lake  was 
one  foot  above  in  1884  and  again  in  1907.  These  were  the 
only  two  years  in  which  it  was  possible  for  plaintiffs  to  fill 
their  canals  to  their  full  carrying  capacity.  A  record  waa 
made  and  kept  showing  approximately  the  different  eleva- 
tions of  the  water  in  the  lake  during  the  irrigation  seasont 
each  year  from  1888  to  •1,907  inclusive.  In  eleven  of  these- 
nineteen  years,  the  water  in  the  lake,  during  a  short  period^ 
of  the  high-water  season,  rose  above  compromise  point ;  but 
at  no  time  during  the  nineteen  years,  excepting  in  1907,  did 
it  rise  to  one  foot  above  compromise  point.  There  was 
therefore  only  one  season  before  the  initiation  of  defendants-' 
rights  when  it  was  possible  for  plaintiffs  to  fill  all  their  canals^ 
to  their  full  carrying  capacity,  and  that  was  prior  to  the 
compromise  agreement  of  1885.  Under  the  decree  of  court, 
made  and  entered  in  conformity  with  the  terms  of  that  agree- 
ment (Salt  Lake  City  v.  Colladge,  13  Utah,  622,  45  Pac. 
891),  plaintiffs  cannot,  ill  order  to  create  a  gravity  flow  irt 
excess  of  five  hundred  and  five  cubic  feet  per  second,  im- 
pound the  water  of  the  lake  and  cause  it  to  rise  above  com- 
promise point.  The  record  shows,  and  plaintiffs  concede,, 
that  during  what  is  known  as  the  low-water  season,  which 
usually  commences  in  the  latter  part  of  June  or  about  the- 
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first  of  July  and  continues  through  the  balance  of  the  irriga- 
tion season,  the  waters  in  the  lake  have  almost  invariably 
fallen  far  below  compromise  point,  and  that  plaintiffs  have 
been  unable,  during  these  low-water  periods,  to  obtain  an 
adequate  supply.  In  their  reply  brief  plaintiffs  say:  "In 
times  past  there  have  been  seasons  when  the  lake  was  at  or 
below  that  level  (compromise  point),  that  it  did  not  supply ' 
to  plaintiffs  and  all  their  prior  appropriators  together,  as 
much  as  twenty-five  per  centum  of  the  capacity  of  plaintiffs' 
canals,  and  the  evidence  proves  that  the  lake  for  many  years 
has  furnished  less  than  an  average  of  fifty  per  centum  of  the 
capacity  of  plaintiffs'  canals  for  them  and  their  prior  appro- 
priators, and  this  whether  the  water  was  taken  from  the 
lake  into  the  river  by  natural  flow  or  by  pumps.''  And  again 
they  say:  "The  testimony  on  this  subject  is  that  the  amount 
of  natural  outflow  from  the  lake  when  at  compromise  point 
is  five  hundred  and  five  cubic  feet  per  second.  For  four 
years  since  the  installment  of  the  pumps  the  quantity  pumpedv 
has  been  from  three  hundred  and  eight  to  four  himdred  and 
fifteen  cubic  feet  per  second  only." 

I  have  examined  the  record  of  this  case  with  considerable 
care,  and. I  fail  to  find  any  evidence  that  would  sustain  a 
finding  by  the  court  that  the  plaintiffs  are  entitled  to  a 
greater  flow  of  water  than  was  awarded  them.  A.  F.  Dore- 
mus,  upon  whose  evidence  plaintiffs  mainly  rely  for  a  rever- 
sal or  modification  of  the  judgment  in  this  case,  in  his  testi- 
tnony  respecting  the  duty  of  water  on  the  forty-nine  thou- 
sand acres  of  land  irrigated  from  plaintiffs'  canals,  exclu- 
sive of  the  Salt  Lake  City  Canal,  said:  "While  it  is  my 
judgment  that  it  takes  five  acre  feet  to  water  the  land  in 
question,  they  never  did  have,  during  the  time  of  this  record, 
over  three  acre  feet,  because  the  men  never  had  what  water 
they  needed."  The  court  awarded  the  plaintiffs  a  little  in 
excess  of  three  acre  feet  of  water  per  acre  for  the  forty-nine 
thousand  acres  mentioned;  that  is,  the  court  decreed  plain- 
tiffs the  maximum  amount  of  water  that  the  evidence  showed 
they  had  appropriated  and  used.  Not  only  did  the  court 
award  the  farmers  all  the  water  the  evidence  showed  they 


Digitized  by 


Google 


Salt  Lake  City  v.  Gabdneb  et  al,  55 

were  entitled  to,  if  not  more,  but  it  was  equally  liberal -with 
Salt  Lake  City.  Mr.  Doremus,  in  his  testimony  respecting 
the  "requirements  of  the  city,"  said:  "The  liabilities  of 
Salt  Lake  City  for  water  duing  the  irrigation  season  for 
which  it  is  dependable  to  a  certain  extent  upon  its  city  canal 
are  eighteen  thousand  acre  feet,  nine  thousand  acre  feet,  and 
six  thousand  acre  feet,"  making  in  all  thirty-three  thousand 
acre  feet.  The  court,  however,  awarded  Salt  Lake  City 
thirty-six  thousand  acre  feet 

The  undisputed  evidence  shows  that  from  1893  to  1901, 
inclusive  (the  eight  years  next  preceding  the  installation  of 
the  pumps),  the  approximate  outflow  of  the  lake  in  acre  feet 
during  the  irrigation  season  of  each  of  those  years  was  as 
follows : 
.1893 160,482  acre  feet 

1894     121,987     "        " 

1895     94,922     "        " 

1896 125,185  "  " 

1897  141,158  "  " 

1898  109,059  "  " 

1899  117,887  "  " 

1900     75,292     "        " 

1901     56,274     "        " 

The  amount  taken  from  the  lake  by  plaintiffs  from  1903 

to  1906  inclusive,  a  period  during  which  the  pumps  were  in 
operation,  was  as  follows: 

1903     101,271  acre  feet 

1904     120,337     "        " 

1905     135,969     "        " 

1906     128,472     "        " 

The  record  does  not  disclose  the  amount  of  water  in  acre 

feet  taken  by  the  plaintiffs  into  their  canals  during  the  irriga- 
tion season  of  1902,  but  it  does  show  that  the  quantity  was 
small  as  compared  to  the  amount  taken  by  them  in  other 
years.  Ihiring  May  and  June  (the  high-water  season)  of 
that  year  the  outflow  from  the  lake  was  approximately  one 
hundred  and  fifty-four  cubic  feet  per  second. 
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The  court  awarded  plaintiflFs  one  hundred  and  eighty- 
five  thousand  acre  feet  of  water  per  anniiTn  which 
must  he  supplied  to  the  plaintiffs  before  defend- 
ants are  permitted  to  take  any  water  from  the  lakew 
It  will  thus  be  seen  that  plaintiffs  were  awarded  nearly 
twenty-five  thousand  acre  fee  of  Vater  i)er  annum  more  than 
they  had  used  during  any  one  of  the  thirteen  years  men- 
tioned. 

That  the  plaintiffs  were  awarded  all  the  water  to  which 
they  are  entitled  may  be  better  illustrated  as  follows :  The 
amount  of  water  used  by  plaintiffs  these  thirteen  years  would 
be  equivalent  to  a  yearly  average  of  about  one  hundred  and 
fourteen  thousand  five  hundred  acre  feet,  which  is  seventy 
thousand  five  hundred  acre  feet  less  than  the  amount 
awarded  them  per  year  by  the  decree.  In  other  words^ 
plaintiffs  are  given  seventy  thousand,  five  hundred 
acre  feet  more,  per  year,  than  the  general  average 
amount  used  by  them  during  the  thirteen  years  mentioned. 

The  claim  that  there  is  no  imappropriated  water  in  the 
lake  is  equally  as  unfounded  as  the  claim  that  the  plaintiffs 
have  acquired  a  vested  right  to  a  continuous  flow  therefrom 
of  eight  hundred  cubic  feet  per  second  during  the  irrigation 
season.  Not  only  does  the  record  conclusively  show  that 
there  are  unappropriated  waters  in  the  lake  far  in  excess  of 
the  amount  the  defendants  are  entitled  to  take  therefrom, 
but  that  the  supply  of  water  in  the  lake  will,  in  all  probability 
be  greatly  augmented  on  the  completion  of  what  is  known 
as  the  "Strawberry  Project,"  which  is  being  constructed  by 
the  government  The  evidence  shows  that  when  this  project 
is  completed  at  least  fifty  thousand  acre  feet  of  water  per 
annum  now  flowing  into  the  Colorado  river  will  be  applied 
to  arable  lands  adjacent  to  the  lake.  This  water  is  to  be 
taken  from  streams,  tributaries  of  said  Colorado  river,  and 
conveyed  by  means  of  a  tunnel  through  the  mountains  to 
the  Utah  Lake  basin. 

Eeference  is  made  to  applications  allowed  by  the  state  engi- 
neer to  parties  not  connected  with  this  action  to  appropriate 
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eight  hundred  cubic  feet  per  second  of  the  lake  water.  These 
applications  were  not  in  issue,  and  were  neither  directly  nor 
indirectly  involved  in  the  action.  They  were  only  incident- 
ally referred  to  at  the  trial  and  can  have  no  bearing  what- 
ever on  the  questions  presented  by  the  appeal.  By  an  exami- 
nation of  the  record,  however,  it  will  be  seen  that  six  hundred 
of  the  eight  hundred  cubic  feet  is  for  power  purposes  only, 
and  will  not  diminish  the  supply  of  water  for  irrigation  pur- 
poses. The  record  does  not  disclose  what  use  is  to  be  made 
of  the  other  two  hundred  cubic  feet 

STRAUP,  J.  (dissenting). 

I  dissent  There  is  no  question  that  the  plaintiffs,  together 
with  other  appropriators,  representing  a  large  number  of 
water  users  in  the  vicinity  of  Salt  Lake  Valley  and  of  Salt 
Lake  City,  were  the  first  appropriators  of  the  waters  of  the 
lake.  Their  appropriations  were  made  in  1882  and  prior 
thereto.  The  extent  of  plaintiffs'  appropriations  are  alleged 
to  be  eight  hundred  and  twenty-eight  cubic  feet  per  second ; 
and  of  those  having  rights  prior  to  theirs,  one  hundred  and 
seventy-six  cubic  feet  per  second.  The  plaintiffs  take  their 
water  from  the  lake  at  the  north  end  through  the  Jordan 
River  by  means  of  the  natural  or  gravity  flow  and  by  pump- 
ing. In  1906  the  defendants  filed  an  application  with  the 
state  engineer  to  appropriate,  and  to  divert  from  or  near  the 
south  end  of  the  lake,  forty  cubic  feet  per  second  of  the  wa- 
ters of  the  lake,  by  means  of  pumping.  The  engineer  allowed 
the  application.  At  about  the  same  time  he  also  allowed 
similar  applications  to  others  amounting  in  all  to  eight  hun- 
dred cubic  feet  per  second,  equal  to  about  three  hundred  and 
twenty-ei^t  thousand  acre  feet  in  one  hundred  and  eighty 
days.  The  plaintiffs  thereupon  brought  this  action  alleg- 
ing that  there  was  no  available  imappropriated  waters  of  the 
lake  after  the  supply  and  diversion  of  the  waters  of  the  plain- 
tiffs, and  of  those  who  had  acquired  rights  prior  to  the 
alleged  appropriations  of  the  defendants,  and  that  the  pro- 
posed diversion  and  use  of  the  waters  by  the  defendants 
would  conflict  and  interfere  with  existing  and  vested  rights 
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of  the  plaintiffs.  The  proposed  appropriation  of  the  defend- 
ants was  thereupon  asked  to  be  annulled,  and  their  proposed 
diversion  of  the  waters  was  sought  to  be  prevented.  The  court 
found  that  the  plaintiffs  were  entitled  to  but  five  hundred 
and  fifteen  cubic  feet  per  second  of  the  waters  of  the  lake 
during  the  irrigation  season  of  one  hundred  and  eighty  days, 
approved  the  defendants^  appropriation  of  forty  cubic  feet 
per  second,  and  in  effect  held  that  the  proposed  diversion 
and  use  of  the  waters,  as  proposed  by  the  defendants,  would 
not  interfere  with  the  prior  rights  of  the  plaintiffs.  I  think 
these  findings  are  against  the  weight  of  the  evidence.  I  think 
the  plaintiffs  are  shown  to  be  entitled  to  about  eight  hundred 
cubic  feet  per  second  of  the  waters  of  the  lake. 

I  am  further  of  the  opinion  that,  under  the  physical  con- 
ditions existing  at  the  time  of  the  defendants^  proposed  ap- 
propriation, no  water  from  the  lake  could  be  diverted  or 
pumped  by  them,  when  the  level  of  the  lake  is  between  com- 
promise point  and  low-water  mark,  without  interfering  with 
and  diminishing  the  volume  of  gravity  flow  from  the  lake 
into  the  channel  of  the  river;  neither  could  such  waters  be 
diverted  by  them  at  such  time  without  interfering  with  and 
impairing  the  efficiency  of  plaintiffs'  pumps,  unless  the 
bottom  of  the  lake  should  be  dredged  and  excavated  at  or 
near  its  outlet  into  the  Jordan  River.  These  propositions 
respondents  do  not  in  substance  dispute.  In  answer  to  the 
first,  they  say  that  the  plaintiffs  have  no  vested  rights  in  or 
to  the  natural  or  gravity  flow  from  the  lake  into  the  river, 
and,  if  the  defendants'  proposed  diversion  interferes  with 
such  flow  then,  the  defendants  in  effect  assert  that  the  plain- 
tiffs must  be  content  to  pump  the  water  from  the  lake  into 
the  channel  of  the  river.  And  in  answer  to  the  second  they 
in  effect  assert  that  if  the  diversion  of  the  water  by  them  at 
the  point  of  their  diversion  so  lowers  the  waters  at  the  point 
of  plaintiffs'  diversion  that  the  efficiency  of  their  pumps  is 
interfered  with,  then  let  the  plaintiffs  dredge  and  excavate 
the  bottom  of  the  lake  at  such  point,  thereby  causing  the 
water  at  lower  portions  of  the  lake  to  flow  to  and  become 
available  for  their  pumps.    In  other  words,  there  being  more 
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water  in  the  lake  than  is  necessary  to  supply  the  legal  de- 
mands of  the  plaintiffs  and  other  prior  appropriators,  the 
defendants  conceived  the  idea  that  if  they,  by  diverting  wa- 
ter, but  leave  enough  in  the  lake  to  supply  such  prior  rights, 
then  plaintiffs'  rights  have  not  been  interfered  with  by  the 
defendants,  though  the  plaintiffs,  because  of  the  defendants' 
diversion  of  water  from  the  lake  at  the  point  of  their  diver- 
sion, may  be  required  to  do  more  pumping,  or  to  dredge  the 
lake  to  get  the  water  to  their  pumps.  I  cannot  yield  assent 
to  such  a  doctrine.  Furthermore,  I  think  it  is  very  clearly 
shown  by  the  evidence  that  dredging  the  bottom  of  the  lake 
at  or  near  the  place  of  plaintiffs'  diversion  is  utterly  imprac- 
ticable on  account  of  the  character  of  the  bottom  of  the  lake, 
and  would  cost,  as  variously  estimated,  from  sums  of  seven- 
teen thousand  to  one  million  dollars. 

I  readily  assent  to  the  view  that  the  excess  of  unappropri- 
ated waters  in  the  lake  should  be  permitted  to  be  diverted 
and  applied  to  a  beneficial  use  by  subsequent  appropriators 
when  the  diversion  of  such  excess  is  practicable  and  avail- 
able without  interfering  with  substantial  vested  rights  of 
prior  appropriators.  But  such  subsequent  appropriators  have 
the  burden  of  showing  that  such  a  diversion  can  be  made 
without  such  interference.  This  the  respondents  have  com- 
pletely failed  to  do.  To  the  contrary,  I  think  it  is  clearly 
shown  that  their  proposed  diversion  would  necessarily  inter- 
fere with  the  prior  vested  rights  of  the  plaintiffs.  If  the 
defendants,  and  other  subsequent  and  similarly  situated  ap- 
propriators, shall  be  permitted  to  pump  and  divert  from  the 
lake  eight  hundred  cubic  feet  per  second  of  water,  the  result 
is  inevitable  that  the  plaintiffs  will  be  obliged  to  dredge  the 
lake  or  to  reset  and  reinstall  their  pumps  and  change  their 
point  of  diversion.  To  permit  them  to  make  the  diversion 
under  such  circumstances,  and  leave  the  plaintiffs  to  seek  re- 
dress at  the  hands  of  the  courts  for  an  interference  with  their 
rights,  but  breeds  litigation.  What  the  plaintiffs  need,  and 
what  they  are  entitled  to,  is  not  a  lawsuit,  but  the  use  of  the 
waters  appropriated  by  them  more  than  a  quarter  of  a  cen- 
tury ago.     And,  before  respondents  should  be  allowed  to 
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divert  an  excess  of  unappropriated  waters  of  the  lake,  they 
must  first  show  that  the  diversion  can  be  made  without  inter- 
fering with  the  vested  rights  of  the  prior  appropriators. 
This  they  have  not  done.  I  therefore  think  that  the  plain- 
tiffs are  entitled  to  the  relief  prayed  for  by  them. 

ON  AFPLIOATION  FOB  MODIFIOATION  07  DEOBEE, 

FEICK,  a  J. 

Appellants  have  applied  for  a  modification  of  the  decree 
rendered  by  us  in  this  case  upon  the  groimd  that  it  is  not 
suflSciently  specific  and  certain.  As  we  understand  the  appli- 
cation, what  appellants  desire  is  that  we  enter  a  decree  re- 
quiring the  respondents  to  make  and  constantly  maintain 
a  channel  of  a  certain  depth  in  the  bottom  of  the  lake  and 
leading  to  appellants*  pumps,  whether  respondents  in  pump- 
ing their  forty  second  feet  of  water  from  the  lake  interfere 
with  appellants*  use  of  their  pumping  plant  to  its  full  ca- 
pacity or  not.  In  this  connection,  appellants*  urge  upon  us 
the  statement  made  by  Mr.  Justice  Straup,  in  his  dis- 
senting opinion,  namely,  that  "what  appellants  need,  and 
what  they  are  entitled  to,  is  not  a  lawsuit,  but  the  use  of  the 
waters  appropriated  by  them  more  than  a  quarter  of  a  cen- 
tury ago."  No  doubt  if  we  had  the  power  and  were  inclined 
to  exercise  it  by  turning  over  to  appellants  the  exclusive  do- 
minion and  control  of  Utah  Lake,  and  if  we  in  connection 
therewith  could  prevent  all  persons  from  in  any  way  inter- 
fering with  that  dominion  and  control,  it  might  perhaps  be 
possible  for  us  to  prevent  all  future  lawsuits  against  appel- 
lants^ provided  ^ery  person  strictly  respected  and  obeyed 
the  provisions  of  any  judgment  we  might  render  in  that 
respect  In  considering  the  case  we  were,  however,  compelled 
to  find  and  to  decree  (of  which  finding  appellants  do  not 
complain)  that  respondents  have  some  rights  in  the  waters 
of  Utah  Lake,  and,  in  order  to  make  such  rights  available, 
they  were  given  access  to  the  waters  of  the  lake  upon  the  con- 
dition that  they  should  not  interfere  with  appellants*  prior 
rights.     These  rights  we  sought  to  guard  and  protect  in 
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every  possible  way.  We  cannot^  however,  impose  conditions 
upon  the  respondents  in  exercising  their  rights  which  to  us 
seem  unnecessary  and  inequitable,  and  which  would  in  ef- 
fect nullify  such  rights.  To  require  respondents  to  maintain 
at  all  times  a  channel  at  a  certain  depth  before  they  should 
be  permitted  to  take  any  water  from  the  lake,  whether  such 
a  channel  is  in  fact  required  to  protect  appellants'  rights  or 
not,  but  is  demanded  merely  to  guard  against  a  speculative 
contingency  that  may  never  arise,  is  to  our  minds  placing 
a  needless  and  unjust  burden  upon  the  exercise  of  respond- 
ents' right  to  take  their  water  from  the  laka  We  think 
appellants  are  given  every  reasonable  protection  they  are 
entitled  to.  Moreover,  the  court  is  always  open  and  avail- 
able to  them  for  the  purpose  of  enforcing  their  rights  imder 
the  decree.  If  the  provisions  of  the  decree,  when  applied 
to  the  prevailing  conditions,  shall  be  found  to  be  defective  or 
insufficient  to  protect  appellants'  rights,  and  application  for 
a  modification  thereof  is  then  made  so  as  to  e£Fectuate  its 
purpose  in  safeguarding  their  prior  rights,  the  court  may 
then  act  upon  such  application.  In  making  any  changes^ 
however,  they  should  be  based  upon  actual  conditions  and 
experience,  so  far  as  these  may  be  shown,  and  the  rights 
of  all  parties  kept  in  mind. 

We  see  no  good  reason  why  the  decree  should  be  modified. 

The  application  therefore  should  be  denied.  It  is  so  or- 
dered, 

McCAKTY,  J.,  concurs. 

STEAUP,  J.   (dissenting). 

Considering  the  case  now  upon  the  views  alone  as  ex- 
pressed in  the  prevailing  opinion,  I  think  the  judgment  or 
decree  of  the  majority  members  ought  to  be  made  more 
specific  and  certain.  That  the  appellants  had  acquired  prior 
rights  in  and  to  the  use  of  the  ascertained  quantity  of  waters 
of  the  lake  was  not  disputed.  It  was  decided,  and  conceded 
by  all  concerned,  that  "under  no  condition  should  respond- 
ents be  permitted  to  take  water  from  the  lake  until  they  can 
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do  80  without  interefering  with  appellants'  prior  rights.'^ 
Besides  the  quantity  of  waters  of  the  lake,  in  and  to  the  use 
of  which  appellants  had  acquired  rights,  the  principal  dis- 
puted and  litigated  question  in  the  case  was  as  to  whether 
respondents'  proposed  diversion  of  waters,  under  the  con- 
ditions and  in  the  manner  stated  in  their  application  for 
an  appropriation,  and  as  shown  by  the  record,  would  con- 
stitute an  interference  with  appellants'  rights.  It  was  as- 
serted by  appellants,  on  the  one  hand,  and  denied  by  re- 
spondents, on  the  other,  that  such  proposed  appropriation  and 
diversion  would  interfere  with  such  rights.  The  issue  raised 
on  such  asserted  and  denied  claim  was  what  chiefly  gave  rise 
to  this  lawsuit.  The  lower  court  held  that  respondents* 
proposed  appropriation  and  diversion  would  not  interfere 
with  any  of  appellants'  rights.  The  majority  members  of 
the  court  held  that  such  a  conclusion  was  not  justified — at 
least  not  to  so  full  an  extent — and  that  the  rights  of  appel- 
lants were  not  fully  guarded  and  protected  by  the  judgment 
or  decree  of  the  court  below.  Views  are  expressed  by  them 
t^at  under  certain  conditions  the  respondents'  proposed  di- 
version of  waters  of  the  lake  would  not  interfere  with  appel- 
lants' rights,  and  that  under  other  conditions  such  diversion  . 
might  interfere  with  such  rights,  or  cast  on  appellants  in- 
creased burdens.  Appellants,  in  their  petition  for  a  rehear- 
ing, have  therefore  requested  that,  upon  the  record  and  as 
disclosed  by  the  evidence,  such  conditions  be  ascertained  and 
determined.  Accordingly,  they  have  suggested  that  the  di- 
rected judgment  or  decree  be  so  modified  as  to  adjudge  "that 
hereafter  during  any  season  of  any  year,  whenever  the  level 
of  the  lake  shall  be  at,  or  below,  ^compromise  point,'  so 
•called,  the  defendants  shall  not  pump  or  divert  water  from 
the  lake,  unless  before  that  they  shall  have,  by  cuts  or  dredg- 
ings  in  the  lake,  or  by  such  other  effectual  means  as  they 
may  adopt,  rendered  the  surplus  water  in  the  trough  of  the 
lake,  in  as  much  quantity  at  least  as  they  shall  divert  there- 
from, available  to  use  and  caption  at  the  place  where  the 
plaintiffs'  pumps  are  now  installed;  and  upon  their  failure 
to  so  make  said  surplus  water  available  in  the  quantity  afore- 
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said,  at  the  time  aforesaid,  and  at  the  place  aforesaid,  the 
said  defendants  and  their  successors  in  title  and  interest 
shall  be,  and  they  hereby  are,  forbidden  to  pump  or  divert 
water  from  the  lake,  during  any  season  of  that  year,  or  until 
the  level  of  the  lake  shall  have  again  risen  above  compromise 
point;  provided  that  it  shall  be  the  duty  of  the  plaintiffs 
herein,  and  their  successors  in  interest  and  title,  to  maintain 
their  dams  at  or  near  the  outlet  of  said  lake,  as  they  have 
heretofore  done  for  the  storage  of  water  in  said  lake/' 

If  it  is  thought  that  such  a  judgment  would  not  be  sup- 
ported by  the  record,  or  would  not  be  in  harmony  with  the 
views  expressed  in  the  prevailing  opinion,  I  think  a  specific 
and  definite  judgment  ought  to  be  made  which  would  be  in 
accordance  with  such  views  and  the  record.  Not  to  do  so,  I 
am  afraid,  leaves  the  litigants  on  the  chief  issue — ^whether 
respondents'  proposed  diversion  will  constitute  an  interfer- 
ence with  appellants'  rights — ^just  where  they  were  before 
this  lawsuit  was  had. 

I  therefore  think  we  ought  to  grant  a  rehearing  and  fur- 
ther examine  the  case. 


LITTLE  et  al.  v.  GORMAN  et  al. 

No.  2067.    Decided  January  19,  1911.    On  Application  for  Rehearing 
March  28,  1911  (114  Pac.  321). 

1.  Appeal  and  Ebbor— Iwb  ufficiajj  cy  or  Evidence — Revdcw — Objec- 
tions— Specifications.  Comp.  Laws  1907,  section  3284,  provid- 
ing that  the  objection  to  the  insufficiency  of  the  evidence  to 
sustain  the  finding  must  specify  the  particulars  in  which  it  is 
insufficient,  does  not  require,  in  view  of  changes  in  the  procedure 
by  subsequent  legislation,  that  a  bill  of  exceptions  which  con- 
tains aU  the  evidence  and  the  proceedings  shall  also  contain  a 
specification  of  the  particulars  in  which  the  evidence  is  insuffi- 
cient to  sustain  the  finding  complained  of,  but  where  the  bill 
purports  only  to  be  an  abridgment  of  all  the  evidence  and  con-, 
tains  a  statement  that  the  substance  of  the  evidence  is  embodied, 
a  specification  of  particulars  is  useful  where  an  exception  re- 
lates to  the  insufficiency  of  the  evidence.     (Page  68.) 
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2.  Appeal  and  EBROft—lNsuFTiciENcY  of  Evidence— Review — Ob- 
jections— Specifications.  The  requirement  of  Comp.  Laws  1907, 
section  3284,  that  the  specification  of  the  particulars  in  which 
the  evidence  is  insufficient  shall  be  made  in  the  bill  of  excep- 
tions is  not  Jurisdictional,  and  where  the  assignment  of  error 
complaining  of  the  insufficiency  of  the  evidence  specifies  the 
particulars  so  as  to  enable  respondent  to  prepare  his  brief  and 
to  collect  the  evidence  showing  its  force  and  efTect  as  applied  to 
the  questions  in  issue,  respondent  may  not  complain.  (Page 
70.) 

3.  Appeal  and  ESbbob — ^Findings — EJvidencb — ^Review.  The  court, 
in  considering  the  sufficiency  of  the  evidence  to  support  the  flnd- 

-  ings,  will  take  the  part  of  the  evidence  which  most  strongly 
bears  for  the  successful  party.     (Page  72.) 

4.  BB0KEB9— IiMPlotment — ^Pebfobmancb  gf  Contract — EiyiDEScE. 
Evidence  held  not  to  support  a  finding  that  a  contract  employing 
a  broker  to  procure  a  purchaser  on  specified  terms  was  modified, 
80  that  the  broker,  failing  to  procure  a  purchaser  ready,  will- 
ing, and  able  to  purchase  on  the  original  terms,  could  not  recover 
commissions.    (Page  75.) 

5.  Bbokebs — Employment — Pebfobmancs  gw  (^ontbact — ^Evidence. 
Where  a  husband  employed  a  broker  to  procure  a  purchaser 
of  his  wife's  land  on  specified  terms,  and  the  broker  procured 
a  purchaser  who  offered  to  buy  on  modified  terms,  and  the 
broker  and  purchaser  knew  that  the  husband  when  he  accepted 
the  modified  terms  had  no  authority  to  bind  the  wife,  so  that 
the  proposed  contract  would  not  be  binding,  unless  accepted  by 
the  wife,  and  the  wife  refused  to  accept  the  modified  terms, 
the  broker  could  not  recover  commissions.    (Page  75.) 

On  Application  fob  Reheabing. 

6.  Bbokebs — ^Action  fob  Ck>MMissiONS — Ck)MPLAiNT.  A  complaint 
by  a  broker  for  commissions  for  procuring  a  purchaser  of  real 
estate,  which  proceeds  on  the  theory  that  the  owner  placed  the 
property  in  the  hands  of  the  broker  for  sale  on  specified  terms, 
that  subsequently  the  terms  were  modified,  that  the  broker 
produced  a  purchaser  able  and  willing  to  buy  on  the  modified 
terms,  and  that  the  owner  wrongfully  refused  to  convey,  is 
not  predicated  on  any  theory  that  the  owner  deceived  or  de- 
frauded the  broker.     (Page  79.) 

Appeal  from  District  Court,  Third  District;  Hon.  Oeo. 
O.  Armstrong,  Judge. 
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Action  by  F.  W.  Little  and  another,  copartners,  doing 
business  under  the  firm  name  of  Little  &  Little,  against 
Mary  A.  Gorman  and  another. 

Judgment  for  plaintiffs  against  defendant  Patrick  W.  Gor- 
man.    He  appeals. 

Seyebsed  and  bemanded* 

F.  B.  Scott  and  E.  A.  Walton  for  appellant. 

Van  Cott,  Allison  &  BUer  for  respondents. 

STRAUP,  J. 

The  plaintiffs  brought  this  action  to  recover  a  commission 
for  an  alleged  sale  of  real  estate.  They,  at  the  trial,  dis- 
missed as  to  the  defendant  Mary  A.  Gorman.  The  court 
found  the  issues  in  favor  of  the  plaintiffs  and  against  the 
defendant  Patrick  W.  Gorman,  and  entered  a  judgment 
against  him  in  the  simi  of  three  hundred  and  sixty-two  dol- 
lars. From  that  judgment,  the  defendant  Patrick  W.  Gor- 
man has  prosecuted  this  appeal.  He  assails  the  findings  on 
the  ground  of  insuflSciency  of  the  evidence  to  support  them. 

The  respondent  urges  that  such  a  question  cannot  be  re- 
viewed, because  the  appellant  did  not,  in  the  bill  of  excep- 
tions, specify  the  particulars  in  which  the  evidence  is  claimed 
to  be  insuflBcient  The  bill,  as  certified  to  by  the  trial  court, 
contains  all  the  evidence,  all  objections  made,  exceptions 
taken,  and  all  the  proceedings  had  on  the  trial  and  after 
judgment,  and  contains  a  full  and  complete  certified  tran- 
script of  the  official  stenographer's  notes  of  all  the  evidence 
and  all  the  proceedings.  The  bill  does  not  contain  a  speci- 
fication of  particulars.  Such  a  specification  was  made  in 
the  assignment  of  errors. 

We  have  a  statute  (Comp.  Laws  1907,  section  3284)  which 
reads:  "No  particular  form  of  exception  is  required,  but 
whai  the  exception  is  to  the  verdict  or  decision,  upon  the 
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grotind  of  insuflSciency  of  the  evidence  to  justify  it,  the  ob- 
jection must  specify  the  particulars  in  which  such  evidence 
is  alleged  to  be  insu£Scient.  The  objection  must  be  stated, 
with  as  much  of  the  evidence  or  other  matter  as  is  necessary 
to  explain  it  The  stenographer's  notes  of  the  evidence  may 
be  stated.  Documents  on  file  in  the  action  'or  proceeding 
may  be  copied,  or  the  substance  thereof  stated,  or  a  reference 
thereto  suflScient  to  identify  them  may  be  made." 

By  reason  of  this  statute  it  is  contended  that  a  specifica- 
tion of  particulars  was  required  to  be  set  forth  in  the  bill 
itself.  When  that  statute  was  passed,  it  was  also  provided 
that  an  appeal  could  be  taken  to  the  Supreme  Court,  not  only 
from  a  final  judgment  of  the  district  court,  but  also  from 
an  order  of  the  district  court  granting  or  refusing  a  new 
triaL  The  rule  then  obtained  that  the  question  of  whether 
the  evidence  was  sufficient  to  justify  the  verdict  or  findings 
could  be  presented  'only  on  a  motion  for  a  new  trial,  and 
could  be  reviewed  only  on  an  appeal  from  the  order  granting 
or  refusing  a  new  trial,  or  on  an  appeal  from  the  judgment 
taken  within  sixty  days  after  the  rendition  of  the  judgment 
If  an  appeal  from  the  judgment  was  not  taken  within  such 
time,  and  if  no  motion  was  made  for  a  new  trial,  the  find- 
ings or  verdict  was  conclusive  as  to  the  facts.  Of  course, 
a  ruling  on  a  motion  for  nonsuit,  or  to  direct  a  verdict,  was 
reviewable  on  an  appeal  from  the  judgment,  without  a  mo- 
tion for  a  new  trial ;  such  alleged  errors  being  errors  in  law, 
and  not  errors  on  the  facts.  The  statute  then  also  provided 
that  a  party  moving  for  a  new  trial  was  required  to  desig- 
nate the  grounds  upon  which  the  motion  was  made,  and  also 
to  state  whether  the  motion  was  based  upon  affidavits,  or 
minutes  of  the  court,  or  a  bill  of  exceptions,  or  a  statement  of 
the  case.  The  affidavits,  of  course,  related  only  to  such  por- 
tions of  the  motion  as  were  based  upon  grounds  of  irregular- 
ity of  the  proceedings  of  the  court  or  jury,  misconduct  of 
the  jury,  accident  or  surprise,  and  newly  discovered  evidence. 
When  the  motion  was  based  on  a  bill  of  exceptions  or  a  state- 
ment of  the  case,  the  bill  or  statement  was  required  to  be 
served  and  settled  before  the  motion  was  heard;  and,  if  a 
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aew  trial  was  sought  on  the  groimd  of  insufficiency  of  the 
evidence  to  justify  the  verdict  or  findings,  the  particulars 
"wherein  the  evidence  was  claimed  to  be  insufficient  were  re- 
quired to  be  specified  in  the  bill  or  in  the  statement.  In 
case  of  an  appeal  from  an  order  granting  or  refusing  the 
motion,  such  bill  or  statement  became  the  record  on  appeal. 
When  the  motion  was  made  on  the  minutes  of  the  court,  and 
the  ground  was  insufficiency  of  the  evidence,  the  party  mov- 
ing for  a  new  trial  was  required  to  specify  in  his  notice  of 
motion  the  particulars  in  which  the  evidence  was  claimed 
to  be  insufficient.  In  case  of  a  subsequent  appeal  from  the 
order  granting  or  refusing  the  motion,  the  party  appealing 
was  required  to  prepare  and  serve,  and  have  settled,  a  state- 
ment of  the  case;  but  the  statement  could  only  contain  the 
grotmds  presented  and  argued  before  the  court  on  the  motion 
for  a  new  trial,  and  so  much  of  the  evidence  and  other  mat- 
ters as  was  necessary  ta  explain  them.  The  court  in  the 
settlement  was  required  to  exclude  from  the  statement  all 
other  evidence  or  matter.  In  such  case  the  notice  of  motion 
showing  the  grounds  of  the  motion,  and,  if  on  sufficiency  of 
the  evidence,  the  particulars  in  which  the  evidence  was 
all^d  to  be  insufficient,  was  embodied  in  the  statement  No 
other  or  different  particulars  were  required  to  be  stated; 
and  only  such  alleged  grounds  and  error  as  were  presented 
to  the  trial  court  on  the  motion  could  be  reviewed  by  the 
appellate  court  on  the  appeal  from  the  order  granting  or 
refusing  the  motion.  On  an  appeal  from  the  judgment  alone, 
the  ruling  granting  or  refusing  a  motion  for  a  new  trial 
was  not  reviewable,  for  it  was  expressly  provided 
that  on  such  an  appeal  a  decision  or  order  from 
which  an  appeal  could  have  been  taken  was  not  reviewable. 
All  other  rulings  and  orders  excepted  to  were,  of  course, 
reriewable  on  an  appeal  from  the  judgment  (Comp.  Laws 
1888,  voL  2,  tit  8,  cc  7,  8;  title  12,  c.  1.)  Under  such  a 
system  or  procedure  the  object  requiring  a  specification  of 
particulars  in  the  bill  or  statement  is  apparent  It  was 
to  advise  the  party  against  whom  the  motion  for  a  new  trial 
was  made  of  the  particulars,  so  that  he  might  take  note 
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whether  the  evidence  proposed  by  the  bill  or  statement  con- 
tained all  the  evidence  bearing  upon  the  material  issues; 
and  also  to  advise  the  trial  court  in  ruling  on  the  motion. 

This  system  or  procedure  has  be^i  materially  changed  by 
subsequent  legislation.  An  appeal  now  lies  only  from  a 
final  judgment,  and  not  from  an  order  granting  or  overrul- 
ing a  motion  for  a  new  trial.  The  ruling  granting  or  refus- 
ing a  motion  for  a  new  trial  may,  however,  be  reviewed  on 
an  appeal  from  the  judgment,  if  properly  preserved  and  pre- 
sented by  a  bill  of  exceptions.  A  motion  for  a  new  trial  now 
may  be  made  upon  affidavits  as  heretofore,  and  upon  the 
minutes  of  the  court;  but  not  upon  a  bill  of  exceptions,  or 
a  statement  of  the  case.  If  the  grounds  of  the  motion 
are  based  upon  insufficiency  of  the  evidence  to  justify  1 

the  verdict  or  findings,  a  specification  of  particulars 
wherein  it  is  claimed  the  evidence  is  insufficient  is  no  longer 
required.  In  such  particular  it  is  sufficient  to  state  in  the 
notice  of  motion,  in  the  mere  language  of  the  statute,  "in- 
sufficiency of  the  evidence  to  justify  the  verdict  or  other  decis- 
ion.*' Now,  under  the  statute,  findings  of  the  court,  in- 
cluding the  question  of  insufficiency  of  evidence  to  sustain 
them,  both  in  law  and  in  equity  cases,  may  be  reviewed  on 
an  appeal  from  the  final  judgment,  without  a  motion  for  a 
new  trial.  A  bill  of  exceptions  now  no  longer  serves  any 
purpose  to  advise  the  trial  court  in  passing  on  a  motion  for 
a  new  trial.  It  generally  is  prepared,  served,  and  settled 
after  the  motion  for  a  new  trial  has  been  overruled,  if  such 
a  motion  was  made.  When  presented  for  settlement,  the 
case  is  beyond  the  reach  of  the  trial  court  with  respect  to 
its  power  of  reviewing  its  own  rulings  and  of  correcting 
errors.  Now  the  entire  transcript  of  the  official  stenogra- 
pher's notes  showing  all  the  evidence  adduced,  the  objections 
and  rulings  made,  the  exceptions  taken,  and  the  proceeding 
had  may  be,  and  generally  is^  served  and  settled  and  allowed 
as  and  for  the  bill  of  exceptions,  to  which  may  be  added 
whatever  proceedings  may  have  been  had  subsequent  to  the 
trial  and  judgment,  and  which  may  be  desired  to  be  pre- 
sented and  reviewed.    Such  bill  so  settled,  together  with  the 
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judgment  roll,  consisting  of  the  pleadings,  the  verdict,  or 
findings,  the  judgment,  instructions  requested  or  given,  and 
all  orders  and  proceedings  deemed  excepted  to  without  a  bill 
of  exceptions,  constitute  the  record  on  appeal.  Upon  that 
record  the  appellant,  by  a  rule  of  this  court,  is  required  within 
five  days  after  the  filing  of  the  transcript  on  appeal  to  serve 
and  file  an  assignment  of  errors.  If  an  assignment  is  made 
relating  to  insufiSciency  of  the  evidence  to  sustain  the  verdict 
or  the  findings,  the  appellant  is  required  to  specify  in  the 
assignment  the  particulars  wherein  it  is  claimed  the  evidence 
is  insuflScient. 

It  is  thus  seen  that  tfie  object  of  a  specification  of  particu- 
lars in  the  bill  has  to  a  large  extent  become  obsolete.  But 
we  think  that  such  a  specification  in  the  bill,  in  cases  where 
the  proposed  bill  does  not  contain  a  complete  transcript  of  the 
staiographer's  notes  of  all  the  evidence,  still  subserves  a 
useful  purpose.  It  no  longer  can  serve  any  purpose  so  far 
as  advising  the  trial  court,  in  itself  reviewing  its  own  rulings 
and  correcting  errors,  for,  as  already  observed,  the  case, 
when  the  bill  is  presented  for  settlement,  is,  for  all  such 
purposes,  generally  beyond  the  reach  of  the  trial  court. 
When  the  proposed  bill  does  not  contain  a  complete  transcript 
of  the  stenographer's  notes  of  all  the  evidence,  but  purports 
to  be  only  an  abridgment  of  all  the  evidence  or  a  narration 
of  a  substance  of  all  of  it,  and  contains  a  statement  that  the 
substance  of  all  the  evidence  is  embodied  in  the  bill,  we  can 
well  see  that  a  specification  of  particulars  in  the  bill  is  still 
useful  when  an  exception  relating  to  insufiSciency  of  the 
evidence  to  support  the  verdict  or  findings  is  attempted  to 
be  illustrated  or  explained  by  the  proposed  bill.  If,  in  such 
a  case,  a  specification  is  not  contained  in  the  bill,  the  party 
upon  whom  the  proposed  bill  is  served  may  not  be  able  to 
determine  as  readily  whether  the  bill  contains  the  substance 
of  aU  the  evidence,  as  it  purports,  as  he  otherwise  might  if 
the  bill  contained  such  specification.  That  is,  if  the  bill, 
purporting  to  contain  the  substance  of  all  the  evidence,  con- 
tains a  specification  of  particulars,  such  specification  might 
directly  call  attention  of  the  party  upon  whom  the  proposed 
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bill  18  served  to  some  particular  evidence  not  contained  in 
the  bill  and  relating  to  the  exception  of  insufficiency  of  the 
evidence,  and  thus  enable  him  to  propose  amendments  em- 
bodying such  omitted  evidence,  which,  except  for  such  specifi- 
cation, might  escape  his  attention.  But  where,  as  here,  the 
proposed  bill  contains  a  complete  certified  transcript  of  the 
official  stenographer's  notes  of  all  the  evidence  and  of  all  the 
proceedings,  and  is  allowed  and  settled  as  and  for  the  bill 
of  exceptions,  we  cannot  see  of  what  benefit  the  specification 
in  the  bill  would  have  been  either  to  the  trial  court  or  to  the 
respondents.  It  was  served  and  presented  for  settlement 
after  the  motion  for  a  new  trial  was  overruled,  and  the 
cause  beyond  the  reach  of  the  trial  court  to  review  its  rulings 
or  correct  errors.  Of  necessity  the  contents  and  settlement 
of  the  bill  would  have  been  the  same,  whether  it  contained 
a  specification  of  particulars  or  not.  Nothing  could  have 
been  added  to  it  by  way  of  evidence,  had  the  bill  contained 
such  a  specification. 

Conceding,  as  is  urged  by  respondent's  that  the  statute 
nevertheless  requires  such  a  specification  to  be  made 
in  the  bill,  still  we  cannot  see  wherein  they  were  in  2 

any  manner  prejudiced  because  such  specification  was 
not  made  in  the  bill,  but  was  made  in  the  assignment  of  er- 
rors. The  requirement  certainly  is  not  jurisdictional.  When 
the  record  came  here  on  appeal  and  an  assignment  of  errors 
made  relating  to  insufficiency  of  the  evidence  to  justify  the 
findings,  the  respondents,  of  course,  were  entitled  to  a  spec- 
ification of  particulars  in  the  assignment  to  advise  them  in 
making  proposed  amendments  to  the  printed  abstract,  to 
enable  them  to  properly  prepare  their  brief,  and  to  aflford 
them  an  opportimity  for  preparation  in  collating  the  evi- 
dence, showing  its  force  and  effect  as  applied  to  the  ques- 
tions in  issue.  The  specification  in  the  assignment  was  suffi- 
cient for  such  purposes.  No  complaint  in  such  particular 
is  made.     We  think  the  findings  may  be  reviewed  by  us. 

The  court  found  that  on  the  7th  day  of  December,  1906, 
the  appellant,  in  writing,  gave  the  respondents  exclusive  au- 
thority to  sell  for  him  certain  described  real  estate  for  the 
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sum  of  twelve  thousand  dollars  cash,  ^^and  in  the  event  of 
a  sale  at  any  price  agreed  upon  I  agree  to  pay  you  the 
regular  commission  which  is  five  per  cent  on  amounts  up  to 
two  thousand  dollars  and  two  and  one-half  per  cent  on  any 
amount  in  excess  thereof.  This  order  good  for  six  months 
and  thereafter  until  terminated  by  ten  days'  written  notice." 
The  court  further  found  that  on  the  26th  day  of  January, 
1907,  the  respondents  and  the  appellant  "modified  the  afore- 
said contract  by  providing  that,  if  a  purchaser  for  said  prop- 
erty could  be  found,  he  could  pay  the  purchase  price  of 
twelve  thousand  dollars  by  paying  one  thousand  dollars  at 
the  time  of  sale,  two  thousand  dollars  in  ten  days  thereafter, 
three  thousand  dollars  in  thirty  days  from  the  date  of  the 
second  payment,  and  the  balance  of  six  thousand  dollars  on 
or  before  three  years  from  the  date  of  the  sale,  the  last 
installment  to  draw  interest  at  the  rate  of  six  and  one-half 
per  cent  per  annum  and  to  be  secured  by  a  mortgage  on  the 
premises."  The  court  further  found  that  on  January  26, 
1907,  the  respondents  "found  a  purchaser  for  said  property, 
Emil  B.  Isgreen,  who  was  ready,  willing  and  able  to  buy 
said  property  for  the  sum  of  twelve  thousand  dollars,  and  to 
make  the  payments  thereof  in  accordance  with  the  terms 
last  above  mentioned,  and  that  the  plaintiffs  informed  the 
defendant  Patrick  Gorman  on  the  same  day  that  they  had 
found  such  a  purchaser  who  was  ready,  willing,  and  able 
to  buy  the  said  property  on  the  terms  last  above  mentioned, 
and  introduced  him  to  said  defendant;  that  when  the  plain- 
tiff presented  to  the  defendant  the  aforesaid  purchaser,  and 
informed  him  that  the  latter  was  ready,  willing,  and  able  to 
buy  the  property  on  the  terms  as  above  set  forth,  the  said 
defendant  for  the  first  time  notified  and  advised  the  plaintiffs 
that  he  was  not  the  owner  of  the  property,  but  that  the  title 
thereto  stood  in  the  name  of  his  wife,  and  that  he  was  unable 
to  get  her  to  execute  a  deed  of  conveyance  to  said  premises 
on  the  terms  above  mentioned,"  by  reason  of  which  the  sale 
of  the  property  was  not  consummated. 

These  findings  are  assailed  on  the  ground  of  insufficiency 
of  the  evidence  to  show  a  modification,  as  found  by  the  court, 
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of  the   80-called   written   contract     In    considering 
the  evidence  we  take  that  portion  of  it  which  most  3 

strongly  bears  for  the  respondents.  But  two  wit- 
nesses testified  in  their  behalf ;  one  of  them  being  one  of  the 
respondents,  and  the  other  the  prospective  purchaser.  The 
former  testified  that  after  the  written  contract  was  made, 
authorizing  him  to  sell  the  property  for  twelve  thousand 
dollars  cash,  he  showed  the  property  to  Isgreen,  the  pros- 
pective purchaser,  on  the  22d  or  23d  day  of  January,  1907^ 
and  told  him  that  the  price  was  twelve  thousand  dollars. 
He  again  visited  the  property  with  him  two  or  three  days 
after  the  first  visit,  when  they  saw  and  met  the  appellant. 
He  further  testified  that  "a  few  days  before  this  I  had  been 
trying  to  get  terms  from  Gorman,'*  and  on  January  24, 1907, 
Gorman  agreed  to  take  six  thousand  dollars  cash,  ^nd  six 
thousand  dollars  on  time  at  six  per  cent  interest.  This  in- 
formation was  made  known  to  Isgreen  at  that  time.  On  the 
next  day  the  witness  told  Gorman  that  he  had  submitted 
such  terms  to  Isgreen,  whereupon  Gorman  "said  that  he  did 
not  say  he  would  agree  to  those  terms.**  Thereafter,  and  on 
the  25th  day  of  January,  the  witness  called  at  Gorman's 
house.  "I  told  him  I  came  down  to  agree  about  the  interest 
and  to  verify  the  rents  he  claimed  he  was  getting  for  the 
house.  We  talked  a  long  time  and  finally  agreed  to  compro- 
mise the  interest  at  six  and  one-half  per  cent  instead  of  seven 
per  cent  on  half  the  money.  Dr.  Isgreen  had  not  said  at 
that  time  he  would  buy.  Next  day  I  told  Dr.  Isgreen  about 
the  rents,  and  took  him  down  on  the  26th  and  verified  the 
rents  with  him.  We  went  at  eleven  o'clock.  Neither  de- 
fendant was  present  As  we  were  going  out,  I  met  Mr. 
Gorman,  and  we  made  an  engagement  to  meet  him  in  my 
office  at  five  thirty  o'clock  that  day.** 

The  witness  further  testified  that  up  to  this  time  all  that 
had  been  agreed  upon  or  talked  about  with  respect  to  a 
modification  of  the  contract  was  that  six  thousand  dollars 
should  be  paid  in  cash,  and  six  thousand  dollars  on  time  at 
six  and  one-half  per  cent  interest.  At  five  thirty  o'clock  on 
the  26th,  the  witness  Gorman  and  Isgreen  met  in  the  witness' 
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o£Sca  '^r.  German,  the  doctor,  and  myself  talked  awhile, 
and  they  agreed — I  think  he  made  the  proposition  that  he 
would  pay  one  thousand  dollars  down  to  bind  the  bargain, 
and  in  ten  days  two  thousand  more,  three  thousand  dollars 
in  thirty  days,  balance  on  or  before  three  years  at  six  and  one- 
half  per  cent  interest  After  he  came  to  that  conclusion  and 
agreement,  the  doctor  said,  'I  will  take  it,^  and  wrote  out  a 
check,**  payable  to  Mary  A.  Gorman,  the  wife  of  the  ap- 
pellant. "I  asked  for  the  full  name  in  which  the  property 
stood,  and  Mr.  Gorman  said,  *You  know  this  property  is  my 
wife's.*  Th^i  I  said,  *I  will  make  it  out  for  both  of  you  to 
sign.*  That  was  the  first  time  he  mentioned  that  the  prop- 
erty was  his  wife's.  ...  I  started  to  write  the  con- 
tract out,  and  Mr.  Gorman  said,  *I  better  go  down  to  see  Mrs. 
Gorman  first.*  I  said  we  would  all  go  together  and  get  her 
to  sign,  but  he  said,  'No;*  she  might  have  company.  I  said 
it  did  not  make  any  difference;  we  would  all  go  together; 
but  just  as  I  finished  the  contract  he  rushed  out  of  the  oflSce. 
I  finished  the  contract  and  we  started  down,  and  met  Mr. 
Gorman  coming  back.  He  said,  'She  won't  sign.*  Dr. 
Isgreen  was  with  me,  and  I  had  the  check.  I  said,  n^t*s 
go  down  and  talk  it  over  with  her.'  He  said  we  could  not 
see  her.  I  insisted,  but  he  refused;  so,  we  went  back.  I 
went  down  to  see  her  Monday.**  He  further  testified  that 
he  had  no  agreement  with  Mrs.  Gorman,  and  that  the  final 
terms  which  he  was  about  to  write  down  in  the  contract  for 
Mr.  Gorman  to  sign  varied  in  some  particulars  from  any 
arrangement  or  any  agreement  that  had  theretofore  been 
made  with  Gorman;  that  German  had  orally  agreed  to  the 
terms  about  to  be  reduced  to  writing,  and  "then  when  we 
started  to  reduce  them  to  writing  he  said,  'You  know  this 
is  in  my  wife*s  name,*  and  I  put  her  name  in  the  contract** 
"Q.  Wa8n*t  that  practically  one  conversation?  A.  Well, 
yon  might  call  it  one  conversation,  of  course — ^was  practic- 
aUy  one  conversation;  the  agreement  was  made,  then  it  was 
reduced  to  writing,  then  he  told  me  it  was  in  his  wife's 
name.  Q.  As  soon  as  you  attempted  to  put  it  in  writing? 
A.    Yes.    Q.    You  talked  over  some  terms;  then  you  started 
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to  reduce  that  to  writing?  A.  Yes;  talked  over  the  terms. 
Q.  As  soon  as  you  started  to  reduce  it  to  writing  he  in- 
formed you  of  the  interest,  and  to  have  his  wife  as  a  party 
to  that  contract  ?    A.    Yes/* 

Dr.  Isgreen,  the  prospective  purchaser,  testified  with  re- 
spect to  the  meeting  in  respondents'  oflSce  at  five-thirty  on 
the  26th,  that  it  was  agreed  that  "I  was  to  pay  one  thousand 
dollars  down,  two  thousand  within  ten  days,  and  three  thou- 
sand dollars  within  thirty  days  after  the  second  payment, 
and  the  balance"  in  three  years  at  six  per  cent  interest,  "I 
told  Mr.  Gk)rman  that  I  would  buy  the  property  on  those 
terms.  I  do  not  know  just  what  he  said.  I  began  to  write 
a  check  then  for  one  thousand  dollars.  I  drew  the  check  to 
Mary  A,  Gorman.  Mr.  Little  started  to  write  the  contract. 
Mr.  Gorman  said  the  property  was  in  his  wife's  name.  I 
handed  the  check  to  Mr.  Little.  While  Mr.  Little  was  writ- 
ing the  contract,  Mr.  Gorman  said  he  would  have  to  go  down 
and  see  his  wife  about  it.  Mr.  Little  said  we  would  all  go 
down  together.  Mr.  Gorman  said  he  would  rather  go  alone. 
Mr.  Gorman  went  out  We  waited  awhile,  and  Mr.  Little 
and  I  walked  toward  Mr.  Gorman's  residence,  and  we  met 
Mr.  Gorman  coming  from  his  house.  He  then  said  Mrs. 
Gorman  would  not  sell." 

The  facts  as  found  by  the  court  are  upon  the  theory  that: 
(1)  The  so-called  written  contract  was  modified  with  regard 
to  the  payments,  in  the  particulars  as  found;  (2)  that  the 
respondents  then  produced  a  purchaser  who  was  ready,  will- 
ing, and  able  to  buy  the  property  upon  such  terms,  and  in- 
troduced him  to  the  appellant;  and  (3)  that  the  appellant 
then  informed  the  respondents  that  he  was  unable  to  give  a 
conveyance  of  the  property;  the  title  being  in  the  name  of 
his  wife,  who  was  not  willing  to  execute  a  conveyance  upon 
such  terms.  The  evidence,  however,  shows  that  the  prospect- 
ive purchaser  met,  and  was  introduced  to,  the  appellant  be- 
fore the  claimed  modification  of  the  contract;  that  the  re- 
spondents and  the  purchaser  then  endeavored  to  get  a  modi- 
fication of  the  contract;  and  that  the  three  finally  met  in 
the  respondents'  oflSce  for  the  purpose  of  ascertaining  whether 
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« 

Gorman  and  the  prospective  purchaser  could  get  together  on 
terms  of  sale  other  and  different  from  those  contained  in 
the  written  contract,  or  those  theretofore  submitted.  It  is 
manifest  that  it  was  the  intention  of  the  parties  that  what- 
ever terms  were  agreed  upon  were  to  be  reduced  to  writing; 
that  whatever  was  talked  over  by  them,  and  orally  agreed 
between  them,  was  not  regarded  by  them  as  the  contract, 
but  that  the  writing  when  signed  was  intended  to  be  the  com- 
pleted contract.  The  conversations  of  the  parties,  and  the 
oral  proposal  and  acceptance  of  propositions,  were  not  in- 
tended, nor  regarded,  by  them  as  constituting  a  contract, 
but  were  intended  as  mere  preliminaries  to  the  entering  into 
and  the  making  of  a  written  contract  which  when  signed 
was  to  be  the  completed  contract.  At  the  same  time  the  final 
proposition  of  terms  was  orally  made  to,  and  so  accepted  by, 
Gorman,  and  as  a  part  of  the  same  conversation  and  of  the 
same  transaction — almost  in  the  same  breath — he  also  stated 
that  the  property  was  in  his  wife's  name,  and,  in  effect, 
that  she  would  have  to  be  consulted  before  finally  entering 
into  an  agreement  upon  the  terms  proposed  and  accepted,  and 
thereupon  her  name  as  a  party  to  the  proposed  written  agree- 
ment was  inserted  and  atteilipts  made  to  obtain  her  consent. 
She  declined  to  accept  such  terms,  and  refused  to  sign  the 
contract.  The  contract  was  not  signed  by  Gorman,  nor,  so 
far  as  made  to  appear,  was  he  asked  to  sign  it.  The  re- 
spondents and  the  prospective  purchaser  therefore  knew  when 
the  final  terms  of  sale  were  so  orally  proposed  to,  and  ac- 
cepted by,  German  that  the  consent  of  Gorman's  wife  was 
necessary  to  make  an  agreement  to  that  effect.  Upon  such 
terms,  and  none  other,  was  the  prospective  purchaser  willing 
to  buy  the  property.  Gorman's  want  of  authority  to  bind 
his  wife  to  such  terms  was  disclosed  at  the  time  the  terms 
of  the  proposed  contract  were  orally  proposed  and  so  accepted 
by  him,  and  before  any  contract  in  law  modifying  the 
original  contract  was  entered  into.  We  think  the  evi-  4,  5 
dence  clearly  shows  that  there  was  iio  modification  of 
Ae  contract  as  found  by  the  court.  All  that  is  shown  by  the 
evidence  is  that  the  respondents  and  the  prospective  pur- 
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chaser  endeavored  to  obtain  a  modification  upon  terms  as 
proposed  by  the  purchaser,  and  as  found  by  the  court,  but 
failed. 

The  judgment  of  the  court  below  is  therefore  reversed, 
and  the  cause  remanded  for  a  new  trial.     Costs  to  appellant* 

FRICK,  C.  J.,  and  McCARTT,  J.,  concur. 

ON  APPLICATION  FOB  EEHEAEINO. 
STRAUP,    J. 

Counsel  for  respondents  on  petition  for  rehearing  erro- 
neously assert  that  we  held  that  respondents  are  not  entitled 
to  recover  because  no  binding  written  contract  was  made  be- 
tween Mrs.  Gorman,  who  held  the  title  to  the  property,  and 
Isgreen,  the  alleged  produced  purchaser.  On  such  assump- 
tion they  then  build  an  argument  and  cite  cases  to  the  effect 
that  a  real  estate  broker  or  agent  is  entitled  to  a  commission 
if  he  produce  a  purchaser  who  is  willing  and  able  "to  buy 
on  the  terms  imposed  by  the  owner,"  though  no  binding 
written  contract  was  made  between  the  owner  and  the  pur- 
chaser, or  even  though  the  owner  refused  to  sell,  or  because 
of  his  fault  or  inability  he  was  unable  to  convey.  We  made 
no  such  ruling,  and  hence  the  argument  and  the  cited  cases 
are  not  pertinent. 

We  did  not  hold  that  to  entitle  a  real  estate  broker  or 
agent  to  a  commission  it  is  essential  to  show  that  a  binding 
contract  was  entered  into  between  the  seller  and  the  pur- 
chaser, or  a  sale  consummated  between  them.  Here  is  what 
we  held,  and  what  we  still  hold:  The  respondents  are  not 
entitled  to  recover  because,  as  shown  by  the  evidence,  they 
lailed  to  produce  a  purchaser  who  was  willing  to  purchase 
the  property  on  the  terms  proposed  and  submitted  to  the 
respondents  by  the  appellant.  The  written  terms,  as  origi- 
nally proposed  and  submitted  on  the  7th  day  of  December, 
gave  the  respondents  authority  to  sell  the  property  for  twelve 
thousand  dollars  cash,  and  further  gave  them  the  right  to  a 
commission  "in  the  event  of  a  sale  at  any  price  agreed  upon.'' 
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It  is  not  claimed  nor  pretended  that  the  respondents  pro- 
duced a  purchaser  who  was  willing  to  buy  the  property  on 
such  terms,  nor  did  the  respondents  in  their  complaint  de- 
dare  on  a  breach  of  that  contract.  They  alleged  that  the 
contract,  on  the  26th  day  of  January,  was  modified  "by 
providing  that  a  purchaser,  if  one  was  found,  could  buy  the 
property  by  paying  one  thousand  dollars  at  the  time  of  the 
sale,  two  thousand  dollars  in  ten  days,  three  thousand  dol- 
lars in  thirty  days,  and  six  thousand  dollars  on  or  before 
three  years,*'  and  declared  on  an  alleged  breach  arising  on 
the  contract  as  modified.  That  is,  they  alleged  that  they 
produced  a  purchaser  who  was  ready,  able,  and  willing  to 
buy  the  property  on  the  terms  as  so  modified,  and  that  the 
defendants  refused  to  convey  the  property  on  such  terms. 
The  appellant  denied  the  alleged  modification  of  the  contract. 
The  court  found  that  the  contract  was  modified  as  alleged 
by  respond^its.  We  held  that  the  evidence  was  not  suffi- 
cient to  support  such  a  finding,  and  on  that  ground  reversed 
the  judgment  and  remanded  the  cause.  Of  course,  counsel 
contend  that  we  erred  in  so  holding,  but  that  was  the  ques- 
tion presented,  argued,  submitted,  and  decided. 

However,  let  us  look  at  it  again.  After  the  written  con- 
tract was  made,  the  respondents  showed  the  property  to  Is- 
green,  the  proposed  purchaser.  He  visited  the  property 
with  one  of  them  several  times,  the  last  time  at  about  noon 
on  the  26th  of  January.  Prior  to  the  26th  the  respondents 
had  endeavored  to  obtain  terms  from  the  appellant  different 
from  those  contained  in  the  written  contract.  Negotiations 
were  had  back  and  forth,  but  nothing  was  agreed  upon  or 
talked  about,  as  testified  to  by  one  of  the  respondents  him- 
self, except  that  six  thousand  dollars  was  to  be  paid  in  cash 
and  six  thousand  dollars  on  time  at  six  and  one-half  per 
cent  When  Isgreen  and  one  of  the  respondents  visited  the 
property  on  the  26th,  Isgreen  had  not  yet  stated,  or  indicated, 
that  he  was  willing  to  buy  the  property  even  upon  those 
terms.  As  they  were  leaving  the  premises  on  that  day,  they 
met  Gorman.  So,  up  to  this  time  no  agreement  of  modifica- 
tion of  the  contract,  as  alleged  in  the  complaint  and  as  found 
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by  the  court,  had  been  reached,  and  no  willingness  to  buy 
expressed  or  indicated  by  Isgreen.  An  engagement  of  the 
three  was  then  made  for  a  meeting  on  that  day  at  5:30 
p.  m.  in  respondents'  office,  for  the  purpose  of  ascertaining 
whether  the  parties  could  get  together.  At  the  appointed 
time  the  three  met  After  talking  back  and  forth  for  some 
time,  Isgreen  finally  proposed  that  he  would  pay  one  thou- 
sand dollars  in  cash,  two  thousand  dollars  in  ten  days,  three 
thousand  dollars  in  thirty  days,  and  six  thousand  dollars, 
with  interest  at  six  and  one-half  per  cent,  on  or  before  three 
years.  The  respondent  testified  that  Gorman  then  said  *Tie 
would  be  glad  to  sell,  glad  to  agree  to  it  Apparently  he 
agreed.  I  then  started  to  make  out  the  contract.  I  asked 
for  the  full  name  in  which  the  properly  stood.  Gforman 
said,  'You  know  this  properly  is  my  wife's.'  Then  I  said, 
^1  will  make  it  out  for  both  of  you  to  sign.'  I  started  to 
write  the  contract  out,  and  Gorman  said,  H  better  go  down 
and  see  Mrs.  Gorman  first'  I  said  we  would  all  go  down 
together  and  get  her  to  sign;  he  said,  *No,'  and  rushed  out 
of  the  office  just  as  I  finished  the  contract  I  finished  writ- 
ing the  contract,"  and  then  he  and  Isgreen  also  left  the  office 
and  were  on  their  way  to  see  Mrs.  Gorman  when  they  met 
Gorman  on  his  return,  who  stated,  "She  won't  sign."  The 
respondent,  who  had  in  his  possession  the  check  which  Isgreen 
had  made  out  for  one  thousand  dollars,  payable  to  Mrs.  Gor- 
man, and  who  was  acting  for  and  representing  Gorman,  his 
principal,  alone,  not  Isgreen,  insisted,  against  the  statement 
and  direction  of  his  principal,  that  they  all  go  and  see  and 
talk  with  Mrs.  Gorman.  Notwithstanding  his  principal's 
refusal,  the  respondent  nevertheless  thereafter  visited  Mrs. 
Gorman.  He  failed  to  obtain  her  signature  to  the  contract, 
and  there  the  n^otiations  ended. 

Now  we  are  told  by  counsel  that  in  the  conversation  re- 
ferred to  in  respondents'  office,  Isgreen's  proposal  of  the  terms 
mentioned,  and  the  statements  made  by  Gorman,  constituted 
not  only  a  meeting  of  the  minds,  but  an  agreement  to  modify 
the  original  contract  in  terms  as  alleged  and  as  found  by  the 
court    If  we  could  do  what  counsel  do,  look  only  to  a  few 
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of  the  statements,  or  only  a  part  of  the  extended  conversation 
and  transaction  there  had^  we  might  be  able  to  agree  with 
them.  .  But  when  the  whole  conversation  and  transaction  is 
looked  at  and  considered,  we  think  it  is  clearly  made  to  ap- 
pear that  at  the  time  of  Gorman's  statements  of  acceptance 
of  the  proposals  he  also  stated  that  the  property  was  in  his 
wife's  name,  and,  in  effect,  that  she  would  have  to  be  con- 
sulted and  her  consent  obtained.  The  case  is  not  unlike  one 
where  A.  accepted  proposed  terms  of  B.  provided  C.  also 
agreed  to  them.  If  C.  does  not  agree  there  is  no  acceptance, 
and  hence  no  contract 

Coimsel,  however,  say  that  German  did  not  notify  respond- 
ents that  the  title  to  the  property  was  in  his  wife's  name 
until  at  the  meeting  of  the  26th^  and  that  he  thereby  deceived, 
and  practiced  a  fraud  upon,  them.  Just  how  they  were  de- 
ceived or  defrauded  is  not  made  to  appear.  The  respondent 
testified  that  when  the  written  terms  of  sale  were  originally 
submitted  nothing  was  said  or  stated  as  to  who  owned  the 
property.  Nor  did  the  appellant  at  any  other  time  make  any 
statement  or  representation  that  he  owned  the  property,  ex- 
cept as  may  be  inferred  from  the  fact  that  he,  by  the  writing 
signed  by  him  alone,  gave  the  respondents  authority  to  sell 
the  property.  Had  respondents  produced  a  purchaser  who 
was  able  and  willing  to  buy  the  property  on  such  terms,  and 
Gorman,  because  he  was  not  the  owner,  could  not  convey,  or 
otherwise  had  not  the  ability  to  cause  a  proper  conveyance 
to  be  made  of,  a  good  and  sufficient  title,  it  may  be  that  he 
would  have  been  liable  to  respondents  for  a  commission.  But 
for  aught  that  appears,  he  had  the  authority  and  consent  of 
his  wife  to  sell  the  property  upon  the  terms  as  originally  sub- 
mitted. He  did  not  have  the  authority  to  sell  the  property 
on  the  terms  proposed  by  Isgreen,  and  so,  in  effect, 
stated  at  the  time  of  the  proposal  of  such  terms.    Fur-  6 

thermore,  the  case  is  not  predicated  on  any  theory 
that  the  appellant  deceived  or  defrauded  respondents.   There 
is  no  hint  of  any  such  allegations  in  the  complaint.     The 
complaint  proceeds  on  the  theory  alone  that  the  defendants 
placed  the  property  in  the  hands  of  the  respondents  to  hct 
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sold,  and  that  they  were  authorized  to  sell  it  for  twelve  thou- 
sand dollars  cash;  that  subsequently  such  terms  were  modi- 
fied in  the  particulars  referred  to,  and  as  found  by  the  court ; 
that  respondents  produced  a  purchaser  who  was  able  and 
willing  to  buy  the  property  on  such  terms  as.modified ;  and 
that  the  defendants  wrongfully  and  capriciously  refused  to 
convey  it. 

The  petition  for  a  rehearing  has  little  to  recommend  it 
but  the  name  of  the  learned  counsel  who  signed  the  certificate, 
and  therefore  should  be  denied.      It  is  so  ordered. 

FEICK,  C.  J.,  and  McCARTT,  J.,  concur. 


GILBOURNE  v.  OREGON  SHORT  LIKE  RAILROAD 
COMPANY. 

No.  2112.    Decided  December  1,  1910.    On  Application  for  Rehearing 
March  31, 1911  (114  Pac  532). 

1.  Ettoencb — ^Demonstrative  Evn)ENCB — ^Admissibtlitt.  The  testi- 
mony of  an  engine  foreman  of  a  switching  crew  that  the  frame 
of  a  broken  hand  lantern  shown  him  was  the  same  style  of 
lantern  as  on  the  rear  of  a  switch  engine  at  the  time  of  an 
accident,  is  admissible  to  Illustrate  the  kind  of  lantern  on  the 
engine  at  the  time.     (Page  87.) 

2.  Appeal  and  EIrbob — ^Harmless  E3rror — Erronisdus  Admission  of 
Eyidbnce.  Where  the  uncontradicted  evidence  showed  that  a 
switch  engine  was  equipped  with  a  red  lantern,  and  the  only 
conflict  in  the  evidence  was  as  to  whether  the  lantern  was 
burning  at  a  particular  time,  the  error,  if  any,  in  permitting 
a  witness,  shown  the  frame  of  a  broken  hand  lantern,  to  testify 
that  it  was  the  same 'style  as  the  one  on  the  engine  at  the  time, 
was  harmless.    (Page  87.) 

3.  Railroads*— Injury  to  Licensee— Violation  op  Rules  op  Em- 
ployment— ^Negligence.  Where  a  violation  of  a  rule  of  railroad 
companies  adopting  rules  for  their  mutual  benefit  for  the  trans- 
fer of  cars  from  the  yards  of  either  to  the  other  had  been 
tacitly  sanctioned,  a  violation  by  an  employee  at  a  particular 
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time  was  not  negligence  per  se,^  so  as  to  prevent  recovery  from 
one  of  the  roads  for  injury  to  an  employee  of  the  other  road 
resulting  from  a  collision.     (Page  88.) 

4,  Master  and  Servant — Injury  to  Servant — ^Violation  or  Rxtucs 
OP  Employment — ^Negugence.  A  servant  disregarding  the  rules 
of  his  master  governing  his  conduct  while  in  the  performance 
Of  his  duties  is  negligent,  and,  where  the  disregard  of  a  rule 
proximately  contributed  to  an  injury,  he  may  not  recover  there- 
for.    (Page  89.) 

6.  Raiiaoads — Injury  to  Servant  or  Other  Company — ^Violation 
OF  Rules  op  Employment— Neguoence.  Where  two  railway 
companies  adopted  rules  for  the  transfer  of  cars  from  the  yards 
of  either  to  the  other,  and  a  servant  of  one  of  the  companies 
violated  the  rules  while  engaged  in  the  work  of  transferring 
cars,  and  the  violation  proximately  contributed  to  a  collision  of 
trains  in  which  he  received  injury,  his  negligence  could  be  taken 
advantage  of  as  a  defense  by  the  other  company.     (Page  89.) 

€.  Plbaoing — Issues— Evidence.  Where  a  railroad  company  intro- 
duced in  evidence  rules  adopted  by  it  and  another  company 
for  their  mutual  benefit,  though  outside  of  the  issues,  it  could 
not  complain  of  proof  that  the  latter  company  had  habitually 
and  tacitly  sanctioned  a  violation  by  its  servants  of  such  rules, 
especially  where  the  court  withdrew  from  the  Jury  evidence  of 
such  habitual  violations.     (Page  90.) 

7.  Railroads — Injxtries  to  Person  on  Train — Contributory  Negu- 
oence. Whether  an  engineer  injured  while  in  the  yards  of 
another  company  engaged  in  transferring  cars  was  guilty  of 
contributory  negligence  in  leaving  the  cab  of  the  engine  and  in 
failing  to  keep  a  proper  lookout  for  his  own  safety  and  to 
observe  the  rules  designed  to  prevent  collisions  between  trains 
held  under  the  evidence  for  the  Jury.     (Page  92.) 

8.  Master  and  Servant — ^Regulation  of  Employment — ^Rules^  A 
master  may  make  such  reasonable  rules  as  are  necessary  for 
the  conduct  of  his  business  and  the  safety  of  his  employees, 
and,  where  his  business  is  complicated  and  the  safety  of  the 
employment  depends  to  a  large  extent  on  each  servant  per- 
forming his  duties  in  a  specified  manner,  the  master  must 
promulgate  reasonable  rules  which,  if  observed  by  the  servants, 
will  give  them  reasonable  protection  from  injury.     (Page  93.) 

5.  Kastb  and  Servant — ^Rules  of  Employment — ^Duty  of  Servant. 
A  servant  must  observe  all  reasonable  rules  promulgated  by 
the  master  for  his  safety,  and  he  may  not  Justify  a  disobedience 
thereof  by  proving  that  the  rules  were  unnecessary,  or  that  he 
adopted  another  method  equally  safe.     (Page  94.) 


*  Boyle  V.  Union  Pac.  R,  Co.,  25  Utah  421;  71  Pac  988. 
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10.  Railboads — ^Injuries  to  Licen8eb»— E«mfloteb8  of  Othsb  Com- 
pany— ^Ruucs  OF  Employment — ^Duty  of  Servant.  Where  two 
railroad  companies  adopted  for  their  mutual  benefit  reasonable 
rules  for  the  transfer  of  cars  from  the  yards  of  either  to  the 
other,  an  engineer  of  one  company  operating  his  engine  in  the 
yards  of  the.  other  engaged  in  the  work  of  transferring  cars 
must  comply  with  the  rules,  unless  they  have  been  habitually 
disobeyed  for  such  a  time  as  to  raise  a  presumption  that  they 
had  been  abrogated;  and,  where  he  is  injured  in  a  collision  of 
trains  resulting  from  such  disobedience,  he  cannot  recover. 
(Page  96.) 

11.  Railboads — CoixisioN  OF  Trains — CJontributort  Nbqijoence — 
Instructions.  Where,  in  an  action  for  injuries  to  an  engineer 
of  a  railroad  company  in  a  collision  while  in  the  yards  of 
defendant  company  engaged  in  transferring  cars,  the  eyidence 
showed  that  the  companies  had  adopted  rules  for  their  mutual 
benefit  for  the  transfer  of  cars  from  the  yards  of  either  to  the 
other,  and  that  the  rules  were  violated,  that  the  engineer  left 
his  cab  and  took  no  precautions  to  protect  himself  from  danger, 
and  that  he  did  not  heed  warnings  given  him,  and  the  court 
charged  that  the  employees  of  the  defendant  must  exercise 
such  degree  of  caution  as  to  speed  and  keeping  a  lookout  as  was 
reasonably  adequate  to  prevent  a  collision,  an  instruction  that 
the  fact  that  the  engineer  did  not  keep  a  lookout  for  approach- 
ing cars  could  not  avail  and  could  not  defeat  a  recovery,  etc» 
was  erroneous.     (Page  96.) 

12.  Railroads — ^Accidbntb  to  Trains — ^Rules  or  Employment^-€arb 
Required.  Where  two  railway  companies  adopted  rules  for 
their  mutual  benefit  for  the  transfer  of  cars  from  the  yards 
of  either  to  the  other,  the  employees  of  the  companies  must 
run  their  cars  in  the  yards  with  such  diligence  as  to  speed  and 
lookout  as  was  reasonably  adequate  to  prevent  collisions.  (Page 
97.) 

Straup,  C.  J.,  dissenting. 

On  Application  for  Rehearing. 

13.  Appeal  and  Ebbob — Hakbojoss  Brror— Erroneous  iNSTRUcrioNa. 
Where  the  jury  found  for  a  party  on  an  issue,  he  could  not  com- 
plain of  errors  in  the  instructions  submitting  such  issue.  (Page 
110.) 

14.  Appeal  and  Error— Instructions — ^Review.  An  instruction  not 
assigned  as  error  by  either  party  is  not  reviewable  on  appeaL 
(Page  110.) 
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15.  Afpbal  and  Brbob — Cboss-Assionment  of  Erbob— Necessitt. 
Whete  respondent  has  no  cross-appeal,  and  does  not  assign 
cross-errors,  the  Supreme  Court  cannot  review  a  decision  In 
f&yor  of  appellant'     (Page  110.) 

16.  Railboad — Collisions — Contributoby  Negligence.  An  engineer 
of  a  railroad  company  who,  while  engaged  in  transferring  cars 
in  the  yards  of  another  company,  does  all  that  common  prudence 
and  the  rules  under  which  he  is  operating  the  engine  required 
to  protect  it  against  collision,  must  continue  to  exercise  ordi- 
nary care  for  his  own  safety.     (Page  114.) 

17.  Railboads — iNJimiEs  to  Sebvant  op  Otheb  Company — CoNTBiBa- 
Txmr  Nbglioencc.  What  is  ordinary  care  for  an  engineer  of  a 
railroad  company  while  at  work  in  transferring  cars  in  the  yards 
of  another  company  pursuant  to  agreements  between  the  two 
companies  is  generally  for  the  Jury.     (Page  119.) 

Stbaup,  J.,  dissenting. 

Appeat.  from  District  Court,  Third  District;  Hon.  Oeo. 
0.  Armstrong,  Judge. 

Action  by  Mike  D.  Gilboume  against  the  Or^on  Short 
line  Railroad  Company. 

Judgment  for  plaintiff.    Defendant  appeals. 
Revebsed^  and  new  trial  obdebed. 

PaHey  L.  WilUams,  George  H,  Smith,  and  Frank  K. 
Neheker  for  appellant. 

Powers  &  MaHoneaux  and  J.  W.  McKinney  for  respond- 
ent 

STATEMENT  OF  FACTS. 

This  is  an  action  for  personal  injuries  alleged  to  have 
been  sustained  by  plaintiff  through  the  negligence  of  defend- 
ant   Plaintiff,  at  the  time  he  received  the  injuries  com- 


*  Betz  y.  People's  Bldg.,  Loan  ft  Savings  Ass'n,  23  Utah,  604,  65 
Pac.  592;  Sanberg  v.  Victor  Gold,  etc..  Mining  Co.,  24  Utah,  1,  66 
Pac  360;  Snyder  v.  Pike,  30  Utah,  102,  83  Pac  692. 
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plained  of,  was,  and  for  about  four  or  five  years  prior  thereto 
had  been,  in  the  employ  of  the  Rio  Grande  Western  Rail- 
way Company,  which,  for  the  sake  of  brevity,  we  shall  here- 
after refer  to  as  the  ^Tlio  Grande  Company."  His  business 
was  that  of  fireman  and  locomotive  engineer.  For  about 
two  weeks  immediately  prior  to  the  accident  complained  of, 
plaintiff  had  been  engaged  in  switching  in  the  yards  of  the 
Rio  Grande  Company,  which  are  situated  about  two  blocks 
west  and  south  of  the  yards  of  defendant,  the  Oregon  Short 
Line  Company,  hereafter  referred  to  as  the  "Short  Line  Com- 
pany.*' During  the  two  weeks  referred  to,  plaintiff  was  fre- 
quently required  to  switch  and  transfer  cars  from  the  yards 
of  the  Rio  Grande  Company  to  the  yards  of  the  Short  Line 
Company.  The  transferring  of  the  cars  from  the  yards  of 
one  company  to  the  yards  of  the  other  was  generally  done 
by  a  switching  or  transfer  crew,  consisting  of  a  foreman 
known  as  engine  foreman,  a  locomotive  engineer,  and  two 
switchmen.  The  members  of  the  crew  were  under  the  direc- 
tion of  the  engine  foreman,  and,  in  his  absence,  the  locomo- 
tive engineer  acted  as  foreman.  They  all  worked  substan- 
tially together,  and  accompanied  the  engine  in  whatever  serv- 
ice it  performed.  The  crew,  of  which  plaintiff  was  a  member, 
went  to  work  at  one  o'clock  p.  m.  in  the  afternoon,  and  quit 
work  about  midnight.  On  the  evening  of  May  6,  1907,  this 
crew,  in  charge  of  a  Mr.  Kelley,  the  engine  foreman,  with 
plaintiff  as  locomotive  engineer,  took  some  freight  cars  from 
the  yards  of  the  Rio  Grande  Company  over  to 
the  yards  of  the  Short  Line  Company.  After  setting  the  cars 
transferred  by  them  on  one  of  the  tracks  in  the  Short  Line 
yards,  the  crew,  with  the  engine,  proceeded  south  some  dis- 
tance along  one  of  the  main  tracks  in  the  Short  Line  yards, 
and  stopped  about  three-fourths  of  a  block  from  the  yardmas- 
ter's  oflBce.  Kelley,  the  foreman,  left  the  engine,  and  walked 
over  to  the  oflSce  to  deliver  his  bills  and  get  a  receipt  for  the 
cars  which  he  and  his  crew  had  just  transferred.  While  wait- 
ing for  Kelley  to  return,  the  engineer,  plaintiff  herein,  and 
the  fireman,  got  out  of  the  cab  and  went  to  the  front  of  the 
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engine,  where  the  two  switchmen  were  leaning  up  against  it, 
and  plaintiff  proceeded  to  climb  upon  the  front  part  of  the 
engine,  and  to  wipe  off  the  glass  on  the  headlight.  After 
doing  this,  plaintiff  returned  to  the  ground  in  front  of  the 
engine,  where  the  fireman  and  the  two  switchmen  were  stand- 
ing. The  engine  had  been  standing  at  this  place  from  three 
to  fifteen  minutes  when  a  train  of  cars  that  was  being  pushed 
south  on  this  track  by  a  switch  engine  operated  by  a  switch- 
ing crew  of  the  Short  Line  Company  collided  with  it.  The 
force  of  the  collision  propelled  the  Eio  Grande  engine  for^ 
ward,  knocked  plaintiff  to  the  ground,  and  the  wheels  of  the 
engine  ran  over  his  left  leg.  Because  of  the  injury,  it  be- 
came necessary  for  plaintiff  to  have  his  leg  amputated. 

The  rules  of  the  Rio  Grande,  as  well  as  those  of  the  Short 
Line  Company,  in  force  at  the  time  of  the  accident,  provided 
that  a  switch  engine  should  be  equipped  with  a  headlight  on 
the  front  end,  and  with  a  headlight  or  two  white  lights  on  the 
rear.  The  white  lights,  when  used,  are  set  in  brackets,  which 
are  fastened  on  the  comers  of  the  tender  at  the  rear  of  the 
engine.  The  brackets  on  the  engine  operated  by  plaintiff 
on  the  evening  in  question  were  out  of  repair.  One  was 
crushed  and  the  other  broken  off.  Because  of  the  condition 
of  the  brackets,  the  fireman  took  an  ordinary  red  lantern, 
and  bent  the  bail  or  handle,  lighted  the  lantern,  and  hung 
it  onto  a  rung  of  the  ladder  at  the  rear  of  the  engine.  The 
fireman  and  engine  foreman  of  the  Rio  Grande  switching 
crew  testified  that  this  lantern  was  burning  and  reflecting 
light  when  the  engine  stopped  at  the  place  where  the  collision 
occurred.  Members  of  the  Short  Line  crew  testified  that 
there  were  no  lights  on  the  rear  of  the  engine  just  prior  to 
and  at  the  time  of  the  collision.  One  witness  testified  that 
soon  after  the  collision  he  saw  what  he  took  to  be  the  frame 
of  the  lantern  that  was  on  the  rear  of  the  Rio  Grande  engine 
lying  on  the  ground  just  back  of  where  the  engine  was  stand- 
ing at  the  time  it  was  struck  by  the  Short  Line  train.  Some 
of  the  other  witnesses  testified  that  immediately  after  the 
collision  while  searching  for  the  lantern  they  found  pieces 
of  red  glass  on  the  ground  at  a  point  about  where  the  rear 
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of  the  engine  was  when  it  was  struck;  that,  in  their  judg- 
ment, these  pieces  of  glass  were  fragments  of  the  globe  of  a 
red  lantern. 

The  alleged  negligence  of  the  Short  Line  Company  upon 
which*  plaintiff  relies  consisted  in  the  running  of  its  engine 
and  the  train  of  cars  mentioned  at  a  high  rate  of  speed,  in 
omitting  to  have  a  flagman  or  any  person  on  the  leading  or 
forward  car  of  the  train  "charged  with  the  duty  of  keeping 
a  lookout  so  as  to  give  warning  to  the  engineer  in  charge 
of  the  engine  pushing  the  said  cars  in  case  of  need,"  and  in 
carelessly  and  negligently  running  and  operating  the  said 
engine  and  cars  without  keeping  a  diligent  or  any  lookout 
ahead,  and  in  carelessly  and  negligently  failing  and  omitting 
to  give  any  warning  to  plaintiff  or  other  person  upon  the  Rio 
Grande  engine  mentioned  of  the  approach  of  the  train  of 
cars  that  was  being  pushed  by  defendant's  engine.  The  de- 
fendant denied  that  it  was  negligent  and  alleged  contributory 
negligence  on  the  part  of  plaintiff. 

The  case  was  tried  to  a  jury,  who  returned  a  verdict  in 
favor  of  plaintiff,  assessing  his  damages  at  eight  thousand, 
five  hundred  dollars.  From  the  judgment  entered  on  the 
verdict,  the  defendant  has  brought  the  case  to  this  court  on 
appeal. 

McCARTY,  J.  (after  stating  the  facts  as  above). 

During  the  examination  in  chief  of  witness  Kelley,  the 
engine  foreman  of  the  Rio  Grande  switching  crew  on  the 
night  in  question,  he  was  shown  the  frame  of  a  hand  lantern 
that  was  crushed  and  broken,  and  was  asked  if  it  was  the  same 
style  of  lantern  as  the  one  he  claimed  was  on  the  rear  of 
the  Rio  Grande  switch  engine  at  the  time  of  the  collision, 
and  he  answered  that  it  was.  Timely  objections  were  made 
to  this  evidence  by  the  appellant,  on  the  ground  that  it  was 
incompetent  and  immaterial  for  the  reason  that  the  lantern 
exhibited  to  the  witness  was  not  shown  to  be  the  same  lantern 
that  was  on  the  rear  of  the  Rio  Grande  engine  at  the  time 
of  the  accident  The  record  shows  that  the  lantern  which 
plaintiff  claimed  was  on  the  rear  of  the  engine  in  question 
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at  the  time  of  the  accident  could  not  be  found  Ko  claim  was 
made  that  the  lantern  exhibited  to  the  witness  was  the  same 
lantern  that  was  broken  in  the  collision,  nor  was  it  exhibited 
and  the  evidence  complained  of  introduced  for  the  purpose 
of  conveying  the  impression  that  it  was  the  same  lantern. 
The  only  purpose  for  which  the  lantern  was  exhibited,  as 
shown  by  the  record,  was  to  illustrate  and  show  to  the  jury 
the  kind  of  lantern  which  plaintiff  cUimed  was  on  the 
rear  of  his  engine  at  the  time  of  the  accident.    This,  1 

under  the  circumstances,  we  think  he  had  a  right  to 
do.  That  iUustrations  of  this  kind  may  be  made  in  the  trial 
of  a  case  is  too  well  settled  to  admit  of  serious  discussion. 
(17  Cyc.  293.)  Moreover,  the  evidence,  without  conflict, 
shows  that  a  red  lantern  was  on  the  rear  of  the  engine  men- 
tioned at  the  time  of  the  collision.  The  only  conflict  in  the 
evidence  relating  to  the  lantern  was  as  to  whether  it  was 
burning  and  reflecting  light  at  the  time  of  and  just 
prior  to  the  accident     Therefore  we  fail  to  see  in  2 

what  way  the  evidence  complained  of  was  prejudi- 
cial to  appellant,  even  though  it  should  be  conceded,  for  the 
sake  of  argument,  that  its  admission,  as  an  abstract  proposi- 
tion of  law,  was  technical  error. 

When  the  evidence  was  all  in  and  both  sides  had  rested, 
appellant  asked  for  a  peremptory  instruction  directing  a  ver^ 
diet  in  its  favor.  The  refusal  of  the  court  to  so  instruct  the 
jury  is  assigned  as  error.  The  contention  made  in  support 
of  this  assignment  is  that  respondent  as  a  matter  of  law  was 
guilty  of  contributory  negligence  in  substituting  for  and  us- 
ing upon  the  rear  end  of  the  engine  in  question  a  red  light 
in  lieu  of  the  white  lights  required  by  the  rules  of  both 
the  Bio  Grande  and  Short  Line  Companies.  The  undisputed 
evid^ice  shows  that  for  several  years  preceding  the  collision 
the  switch  engines  used  by  the  Eio  Grande  Company  in  its 
yards  and  in  the  transferring  of  cars  from  its  own  yards  to 
the  yards  of  the  Short  Line  Company  were  usually  quipped 
on  the  rear  end  with  red  lights,  the  same  as  the  engine  in 
question  was  equipped  on  the  night  of  the  accident.  E,  W. 
Bywater,  who,  for  several  years  next  preceding  the  collision. 
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was  employed  by  the  Short  Line  Company  in  its  yards  as 
fireman  and  engineer,  was  called  as  a  witness,  and,  in  answer 
to  the  following  questions  asked  by  counsel  for  appellant^ 
Short  Line  Company,  testified  as  f oUows :  "Q.  You  say  yoo 
had  been  in  these  yards  for  several  years?  A.  Yes,  sir. 
Q.  You  say  you  saw  Rio  Grande  switch  engines  over  there 
at  various  times  ?  A.  Yes,  sir.  Q.  Before  this  t  A.  Yes^ 
sir.  Q.  Had  you  seen  them  at  nights?  A.  Yes,  sir.  Q. 
Did  you  observe  the  lights  they  carried  usually  t  A.  When- 
ever I  could  see  them.  Q.  Whenever  you  saw 
them,  and  could  observe  the  lights  on  the  rear  end, 
what  were  the  lights?  A.  As  a  rule  they  carried  a  red 
light.  Q.  Red  light  or  headlight  ?  A.  I  never  saw  an  engine 
before  the  accident  with  a  headlight  Q.  Did  you  see  them 
with  white  lights?  A.  No,  sir.  Q.  Never  saw  them  with 
white  lights  ?  A.  No,  sir."  It  might  well  be  inferred  from 
this  and  other  evidence  in  the  record  of  the  same  import 
that  both  the  Rio  Grande  and  Short  Line  Companies  at  least 
tacitly  sanctioned  the  violation  of  the  rule  requiring 
switch  engines  to  be  equipped  on  the  rear  end  with  3 

a  headlight  or  two  white  lights.  Therefore  the  in- 
fraction of  this  rule  by  the  respondent  on  the  occasion  in 
question  was  not  negligence  per  se,  as  counsel  for  appellant 
seem  to  contend.  {Boyle  v.  Union  Pac.  B.  B.  Co,,  25  Utah 
421,  71  Pac.  088;  1  Labatt,  Master  and  servant,  section 
866;  26  Cyc.  1269,  1270.)  And  upon  this  issue  the  court 
instructed  the  jury  as  follows :  "(9)  You  are  instructed  that 
it  is  n^ligence  on  the  part  of  a  servant  to  disregard  or  fail 
to  observe  the  rules  of  his  master  or  employer,  designed  and 
intended  to  govern  his  conduct  while  employed  in  the  duties 
that  he  is  engaged  to  perform ;  and,  if  his  disregard  or  viola- 
tion of  any  such  rules  proximately  contribute  to  any  injury 
complained  of,  he  cannot  recover.  And  in  this  case  you  are 
further  instructed  that  if  you  find  that  plaintiff  did  violate 
any  of  the  rules  of  the  Rio  Grande  Western  Railway  Com- 
pany, and  that  such  n^lect  upon  his  part  proximately  con<« 
tributed  to  the  accident,  then,  under  such  circumstances,  his 
negligence  could  be  taken  advantage  of  as  a  defense  by  the 
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Oregon  Short  Line  in  this  action,  and  would  be  4,  5 
a  complete  bar  to  his  right  to  recover,  and  under  such 
circumstances  your  verdict  should  be  for  the  defendant  "^ 
It  will  thus  be  observed  that  the  question  of  respondent'^ 
alleged  contributory  negligence  in  failing  to  equip  the  en- 
gine he  was  operating  on  the  evening  of  the  accident  with 
the  kind  of  lights  required  by  the  rules  of  the  company  was 
fully  submitted  to  the  jury. 

Appellant  further  contends  that  the  court  erred  in  permit- 
ting respondent  to  introduce  evidence  tending  to  show  a 
waiver  of  the  rules  referred  to  on  the  part  of  the  Rio  Qrande 
Company,  for  the  reason  that  there  was  no  issue  presented 
r^arding  the  abrogation,  modification,  or  waiver  of  the  rules 
by  the  company.  It  appears  that  the  transfer  of  cars  from 
the  yards  of  one  company  to  the  yards  of  the  other  was  car- 
ried on  pursuant  to  certain  rules  and  regulations  known  as 
the  ^'Standard  Rules  and  Regulations  of  the  American  Rail- 
way Association."  These  rules  and  regulations,  so  far  as 
material  here,  were  the  same  as  the  rules  and  r^ulations 
under  consideration.  In  its  answer,  appellant,  among  other 
things,  alleged,  in  substance,  quoting  from  the  statement  of 
the  issues  contained  in  its  printed  brief,  "that  by  these  rules 
it  was  the  duty  of  the  Rio  Qrande  Company  to  equip  ita 
locomotives  used  in  this  transfer  service  with  a  headlight  on 
the  rear,  as  well  as  on  the  front,  or,  in  lieu  of  a  headlight 
on  the  rear,  to  equip  such  locomotive  with  two  white  lights 
on  the  rear  thereof;  .  .  .  that  it  was  also  the  duty  of 
said  Rio  Grande  Company  to  require  its  employees  to  keep 
a  lookout  in  handling  these  locomotives,  and  protect  them- 
selves against  collisions ;  that  it  had  negligently  failed  to  do 
these  things,  but,  on  the  contrary,  in  violation  of  the  rules 
governing  the  operation  in  question,  sent  said  locomotive 
into  the  railroad  yards  of  the  def^idant  not  equipped  with 
such  lights,  and  permitted  ita  employees  to  stop  such  loco- 
motives and  remain  upon  a  certain  main  line  in  such  yarda 
without  displaying  any  lights  on  the  rear  thereof."  No- 
where in  its  answer  does  the  appellant  allege  that  either  re- 
spondent, the  engine  foreman,  or  any  other  member  of  the 
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Eio  Grande  switching  crew  was  guilty  of  negligence  because 
of  any  violation  of  these  rules,  or  because  of  the  violation 
of  the  rules  of  the  Eio  Grande  Company,  whidi,  so  far  as 
material  here,  were  the  same  ag  the  "Standard  Euleg  and 
Regulations  of  the  American  Railway  Association.**  But, 
on  the  contrary,  appellant  specifically  alleges  that  the  Rio 
Grande  Company  "sent  the  said  locomotive  into  the  yards 
of  the  defendant  not  equipped  with  such  lights,"  etc.  The 
only  allegation  in  the  answer  charging  negligence  on  the  part 
of  respondent  is  the  general  allegation  "that  the  injuries  re- 
ceived by  plaintiff^  and  the  damages  resulting  therefrom,  if 
any,  were  caused  by  an  accident  which  resulted  from  the 
wrongful  and  negligent  acts,  conduct^  and  omissions  of  the 
plaintiff."  Under  the  issues  tendered  by  these  aUegations 
of  the  answer,  appeUant  was  permitted  to  introduce  in  evi- 
dence the  rules  hereinbefore  referred  to  of  the  Rio  Grande 
and  Short  Line  Companies,  and  to  show,  by  cross-examina- 
tion of  respondent's  witnesses,  that  the  rules  and  regulations 
requiring  that  the  switch  engines  should  be  equipped  with 
certain  kinds  of  lights  were  not  observed  and  followed  by 
respondent  on  the  evening  of  the  accident  Appellant,  hav- 
ing thus  opened  up  the  question  which  it  claims  was  outside 
of  the  issues,  cannot  be  heard  to  complain  because 
the  court  permitted  respondent,  on  redirect  examina-  6 

tion  of  his  witnesses,  and  by  the  introducing  of  other 
evidence,  to  show  that  the  Rio  Grande  Company  had  habit- 
ually and  for  a  long  period  of  time  tacitly  sanctioned  the 
violation  of  these  rules.  And,  furthermore,  the  court,  by 
giving  the  following  instruction,  withdrew  the  question  from 
the  jury,  and  they  were  in  effect  told  not  to  consider  it: 
"(14)  You  are  instructed  that  in  this  action  there  is  no 
issue  made  or  presented  that  the  rules  governing  the  operation 
of  switch  engines  or  transfer  engines  in  the  yards  of  the 
Oregon  Short  Line  were  modified,  changed,  or  abrogated  in 
any  manner  or  at  all ;  and  any  evidence  that  may  have  been 
admitted  in  the  case  with  reference  to  whether  or  not  the  Rio 
Grande  Western  switch  engines  had  prior  to  the  accident 
operated  in  the  Oregon   Short  Line  yards  without  being 
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equipped  with  white  lights  or  a  headlight  on  the  rear  of 
such  engine^  and  in  lieu  thereof  had  used  a  red  lights  was 
not  admitted  for  the  purpose  of  proving  or  tending  to  prove 
any  change,  modification,  or  abrogation  of  the  rule  requiring 
switch  engines  to  be  equipped  with  a  headlight  on  the  rear 
of  such  engines,  or,  in  the  absence  of  such  headlight,  two 
white  lights,  and  any  such  evidence  must  not  be  considered  by 
you  as  proving  or  tending  to  prove  any  change,  abrogation, 
or  modification  of  such  rule,  because,  as  heretofore  stated, 
there  is  no  issue  of  that  kind  presented  in  this  case." 

It  is  further  contended  that  respondent  should  as  a  mat- 
ter of  law  be  deemed  guilty  of  contributory  negligence  be- 
cause he  left  his  position  in  the  cab  of  the  engine  and  went 
out  upon  the  front  of  it,  and  failed  to  keep  a  proper  lookout 
for  his  own  safety,  and  for  his  alleged  failure  and  neglect 
to  observe  the  foUowing  rule  of  the  Rio  Grande  Company 
which  was  in  force  at  the  time  of  the  collision,  namely: 
''All  signals  must  be  used  directly  in  accordance  with  the 
rules ;  trainmen,  engineers,  and  firemen  must  keep  a  constant 
lookout  for  signals.'^  The  evidence  shows  that  at  the  time 
the  engine  was  stopped  at  the  point  where  it  was  standing 
wheti  the  collision  occurred  the  glass  on  the  headlight  was  a 
'little  smoky,'*  and  the  light  was  burning  a  "little  dim,'*  and 
respondent  left  the  cab  and  got  onto  the  front  of  the  engine 
and  wiped  off  the  glass.  Respondent  testified  that  after  he 
had  cleaned  the  glass  and  was  in  the  act  of  climbing  down 
from  the  headlight  to  the  ground,  or  about  the  time  he 
reached  the  ground  in  front  of  the  engine,  the  collision  oc- 
curred. John  A.  Douglass,  one  of  the  switchmen,  was  called 
as  a  witness,  and  his  testimony  tended  to  show  that  the  colli- 
sion occurred  either  as  respondent  was  climbing  down  from 
the  headlight  or  immediately  after  he  reached  the  ground. 
The  fireman,  however,  testified  that  he,  the  two  switchmen, 
and  respondent  were  sitting  on  the  pilot  beam  in  front  of 
the  engine,  and  had  been  in  that  position  for  ten  or  fifteen 
minutes,  when  the  accident  occurred.  J.  W.  Love,  a  witness 
for  appellant,  testified  that  he  was  a  member  of  the  switch- 
ing crew  who  were  operating  the  Short  Line  train  at  the  time 
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of  the  collision ;  that  he  was  about  one  hundred  and  twenty- 
five  yards  south  of  the  Rio  Grande  engine  when  the  acci- 
dent occurred ;  that  just  before  the  collision  he  gave  respond- 
ent and  the  other  members  of  the  Rio  Grande  switching  crew 
signals  "to  come  out  of  there^move  forward  with  their  en- 
gine." He  said,  quoting  him  literally :  "I  gave  come-ahead 
signals  to  them  with  my  lantern.  They  apparently  did  not 
pay  any  attention  to  them,  because  th^  did  not  move.  So, 
I  gave  others.  Then  I  whistled  with  my  mouth  to  attract 
attention.  That  was  a  shrill,  sharp  whistle.  They  would 
be  able  to  hear  it,  but  they  paid  no  attention  apparently, 
because  it  (the  engine)  did  not  move."  He  further  testified 
that  he  went  to  the  scene  of  the  accident  immediately  after 
it  occurred,  saw  respondent  and  the  other  members  of  the 
Rio  Grande  crew  there,  and  spoke  to  them  about  the  signals 
he  had  given  them  to  move  their  engine  onto  another  track. 
He  said,  again  quoting:  "I  asked  them  if  they  saw  the 
signals,  and  they  said  yes ;  and  I  asked  them  why  they  didn't 
come  out  of  there  then,  and  they  said  they  didn't  know  who 
it  was,  and  Mr.  Gilboume  had  said  it  might  be  Kelley,  and, 
if  it  was,  he  could  come  down  there  if  he  wanted  them." 
On  cross-examination  he  testified  in  part  as  follows :  "I  cer- 
tainly  had  in  mind  that  Gilboume's  engine  standing  there 
was  in  danger,  for  I  always  considered  a  man  standing  on 
the  main  line  in  danger.  I  wanted  this  engine  out  of  the 
way,  but  they  apparently  did  not  observe  or.  pay  any  atten- 
tion. I  could  not  tell  how  far  our  train  was  away  when  I 
whistled.  I  don't  think  there  was  any  immediate  danger  at 
that  time."  Gilboume  testified  that  he  did  not  see  the  sig^ 
nals  given  by  Love;  that,  if  he  had  seen  them,  he  would 
have  moved  ahead  with  the  engine.  In  view  of  the  circum- 
stances under  which  respondent  left  the  cab  and  went  to 
the  front  of  the  engine,  we  are  not  prepared  to  say  that  in 
doing  so  he  was  as  a  matter  of  law  guilty  of  con- 
tributory n^ligence.  We  think  this  matter,  and  the  7 
question  as  to  whether  he  kept  a  proper  lookout  for 
signals  and  for  approaching  cars  during  the  time  the  engine 


Digitized  by 


Google 


GlLBOUBNE  V.  RaTLBOAD.  93 

was  standing  on  the  track  where  the  collision  occurred,  were 
questions  of  fact  for  the  jury  to  determine. 

In  regard  to  the  use  of  a  red  light  on  the  rear  of  the  engine 
on  the  night  in  question,  instead  of  the  kind  of  light  required 
by  the  rules  of  the  company,  and  the  alleged  failure  of  re- 
spondent to  keep  a  proper  lookout  for  signals  and  for  ap- 
proaching cars  during  the  time  his  engine  was  standing  on 
the  track  before  the  collision  occurred,  the  court  instructed 
the  jury  in  part  as  follows:  "(12a)  You  are  instructed 
that  if  you  believe  from  the  evidence  that  while  the  plaintiffs 
engine  was  standing  in  the  yard  it  had  a  red  light  burning 
on  the  tender  end  of  the  engine,  and  that  this  was  the  usual 
and  customary  manner  of  warning  other  trains  approaching 
on  the  same  track,  or  was  all  the  warning  that  ordinary  care 
required,  and  that  it  was  sufficient  to  prevent  other  trains 
or  cars  being  run  against  the  plaintiffs  engine,  if  the  per- 
sons operated  them  with  ordinary  care,  then  the  plaintiff 
fully  met  the  requirements  of  ordinary  care  on  his  part  in 
this  respect,  and  the  fact  thai  the  plaintijf  did  not  in  addition 
keep  a  lookout  for  approaching  cars  cannot  avail  the  defend- 
ant nor  in  such  circumstances  would  the  fact,  if  it  be  a  fact, 
thai  plaintiff  was  sitting  on  the  pilot  of  his  engine,  be  any 
obstacle  to  his  right  to  recover  damages  in  this  case.'^  Ap- 
peUant  excepted  to  and  assigns  as  error  the  giving  of  this,  in- 
struction. The  court  by  giving  that  part  of  the  instruction 
not  italicized,  in  effect,  told  the  jury  that,  if  they  found  from 
the  evidence  that  the  installing  and  using  of  a  red  light  on 
the  rear  of  the  engine  was  as  efficient  a  method  of  protecting 
it  as  the  kind  of  lights  required  by  the  rules,  then,  in  that 
event,  respondent  did  not  commit  a  breach  of  any  duty  he 
owed  the  railroad  company  by  substituting. a  red  light  for 
the  kind  of  lights  required  by  the  rules.  Now,  the 
rule  is  elementary  that  a  master  has  a  right  to  make  8 

such  reasonable  rules  and  r^ulations  as  are  neces- 
sary for  the  conduct  of  his  business  and  the  guidance  and 
safety  of  his  employees.    In  fact,  in  a  complicated  business 
such  as  railroading,  in  which  a  large  number  of  persons 
are  employed,  and  the  safety  of  the  employment,  to  a  large 
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extent,  depends  upon  each  employee  performing  his  duties 
promptly  and  in  a  specified  manner,  it  is  the  duty  of  the 
master  to  promulgate  reasonable  rules  and  regulations,  which, 
if  observed  by  the  servants,  will  give  them  reasonable  pro- 
tection from  injury.  (1  Labatt,  Master  and  Servant,  section 
210;  26  Cyc.  1157,  and  eases  cited  in  note.)  And  the  law 
is  equally  well  settled  that  the  servant  is  under  a  cor- 
responding duty  to  faithfully  observe  and  comply  with  9 
all  reasonable  rules  promulgated  and  furnished  him 
by  the  master  for  his  guidance  and  safety,  and  he  cannot  jus- 
tify himself  in  his  disobedience  of  a  rule  by  showing  that  it 
was  unnecessary,  or  that  he  adopted  and  followed  some  other 
method  which  was  equally  as  safe  and  as  efficient  as  the  rule 
promulgated  and  furnished  him  by  the  master.  (26  Cyc. 
1161,  1270;  Bailey's  Mast.  Liab.  to  Serv.,  pp.  72-85.)  Re- 
spondent concedes  this  to  be  the  law,  and  cites,  with  ap- 
proval, 1  Labatt,  Mast,  and  Serv.,  section  367,  wherein  the 
author  says: 

"Every  breach  of  a  rule  represents  a  breach  of  a  contractual 
obUgation  which  has  been  either  expressly  assumed  by  the  servant, 
or  is  implied  by  the  fact  of  his  having  accepted  or  continued  in  the 
given  employment  with  due  notice  of  the  existence  of  the  rule. 
The  servant's  agreement  is  that  whatever  may  have  been,  apart 
from  the  rule,  the  standard  of  proper  care,  under  the  circumstances,, 
the  rule  itself  is  to  define  that  standard  as  between  the  servant  and 
his  master,  as  long  as  the  former  remains  at  work.  That  this  is 
really  the  prevailing  view,  even  in  the  two  states  above  mentioned 
(New  York  and  Texas),  is  abundantly  evident  from  numerous  deci- 
sions in  which  recovery  has  been  denied  as  a  matter  of  law  for  the 
reason  that  the  injury  was  caused  by  the  violation  of  a  rule." 

Respondent  insists,  however,  that  this  rule  is  binding  only 
as  between  master  and  servant,  and  that  it  does  not  obtain  in 
cases  where  the  servant  is  injured  by  the  act  of  a  stranger* 
As  stated  by  Mr.  Labatt,  the  principle  upon  which  a  servant 
is  debarred  from  recovering  damages  from  his  master  where 
he  has  been  injured  because  of  his  failure  to  observe  a  rule 
of  his  master  is  that  the  servant  is  under  a  contractual  duty 
to  obey  his  master,  and  his  failure  to  do  so  is  held  to  be 
negligence.    And  the  authorities  seem  to  hold  that,  where  a 
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servant  has  been  injured  while  violating  a  rule  of  his  master 
hy  the  n^ligent  act  of  a  stranger  to  whom  the  servant  owed 
no  contractual  duty  and  for  whose  benefit  the  rule  was  not 
made,  such  stranger  cannot  successfully  resist  the  servant's 
claim  for  damages  by  pleading  the  servant's  violation  of  the 
role.  But  this  is  not  that  kind  of  a  case.  In  the  case  at  bar 
each  of  the  railroad  companies  mentioned  operated  its  trains^ 
switch  engines,  and  transferred  cars  from  the  yards  of  one 
company  to  the  yards  of  the  other  under  and  in  accordance 
with  the  "Standard  Rules  of  the  American  Railway  Associa- 
tion." The  rules  of  this  association,  so  far  as  material 
here,  were  adopted  by  the  two  companies  for  their  mutual 
benefit  And  respondent,  while  operating  his  engine  in  the 
yards  of  the  Short  Line  Company,  owed  the  same  duty  to 
that  company  to  observe  the  rules  conmaon  to  both  companies 
to  avoid  injury  to  its  property  and  employees  as  he  owed  to 
the  Rio  Grande  Company  in  that  respect  It  is  conceded 
that  these  rules,  which  were  incorporated  in  and  made  a  part 
of  the  rules  of  the  Rio  Grande  Company,  provided  that 
switch  engines  should  be  equipped  with  either  a  headlight 
or  two  white  lights  on  the  tender  end  of  such  engines,  and 
the  evidence  shows  that  respondent  was  familiar  with  these 
rules.  In  fact,  he  himself  so  testified.  No  claim  was  made, 
nor  was  there  any  evidence  introduced  to  show,  that  the 
roles  were  unreasonable,  or  that  they  prescribed  a  n^ligent 
or  dangerous  method  of  doing  the  work  It  was  there- 
fore the  duty  of  respondent  to  f aithf uUy  observe  the  10 
roles,  unless  they  had  been  habitually  disobeyed  in 
soch  manner  and  for  such  a  length  of  time  as  to  raise  a 
presumption  that  the  Rio  Grande  Company  had  notice  of 
soch  habitual  and  continued  disobedience,  and  that  respond- 
ent was  warranted  in  acting  upon  the  assumption  that  the 
company  had  abrogated  the  rules.  (1  Labatt,  Haster  and 
Servant,  section  282.)  But  in  this  case,  as  we  have  ob- 
served, the  question  of  whether  there  had  been  any  change, 
modification,  or  an  abrogation  of  the  rule  under  considera- 
tion was  withdrawn  by  the  giving  of  instruction  fourteen. 
The  withdrawal  of  that  question  from  the  jury,  whether 
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right  or  wrong — a  question  we  are  not  called  upon  to  deter- 
mine— ^narrowed  this  phase  of  the  case  to  the  simple  proposi- 
tion of  whether  or  not  the  violation  of  the  rule  directly  con- 
tributed to  and  was  a  proximate  cause  of  the  coUision. 

It  is  further  contended  on  behalf  of  appellant,  and  we 
think  the  contention  is  well  foimded,  that  the  court, 
by  giving  that  part  of  instruction  12a  which  we  have  1 1 
italicized,  withdrew  from  the  jury  the  defense  of  con- 
tributory negligence  so  far  as  it  was  based  upon  respondent's 
act  in  leaving  the  cab  and  going  to  the  front  of  the  engine, 
and  his  failure  to  keep  a  lookout  for  approaching  cars  along 
the  track  upon  which  the  engine  was  standing.  By  giving 
the  italicized  part  of  this  instruction,  appellant  was  deprived 
of  whatever  benefit  it  might  otherwise  have  derived  from  the 
evidence  tending  to  show  that  respondent,  after  cleaning  the 
headlight  of  the  engine,  took  and  occupied  a  position  on  the 
pilot  beam  of  his  engine,  and-  that  he  failed  to  obey  the 
signals  given  by  the  witness  Love  just  prior  to  the  coUision 
for  him  to  move  forward  with  his  engine,  and  that,  after 
cleaning  the  glass  of  the  headlight,  he,  together  with  other 
members  of  the  crew,  sat  down  on  the  pilot  beam  of  the  en- 
gine where  they  could  not  keep  a  lookout  to  the  rear  of  the 
engine  for  approaching  cars  from  the  north,  and  remained 
in  that  position  anywhere  from  ten  to  fifteen  minutes.  This 
evidence,  if  believed  by  the  jury,  might  have  resulted  in  a 
verdict  in  favor  of  appellant,  provided  the  issue  in  support 
of  which  it  was  admitted  had  not  been  withdrawn  by  the 
giving  of  the  last-mentioned  instruction.  Furthermore,  the 
court,  in  defining  the  degree  of  care  and  caution  that  the 
switching  crew  who  were  operating  the  Short  Line  train  at 
the  time  of  the  accident  were  legally  bound  to  exercise  to 
avoid  a  collision,  charged  the  jury  as  follows:  "(15)  You 
are  further  instructed  that  it  was  the  duty  of  the  employees 
of  the  defendant  company  to  run  and  manage  the  cars  in 
question  with  such  degree  of  diligence  and  caution  in  re- 
spect to  speed  and  keeping  a  lookout  ahead  as  was  reasona- 
bly adequate  to  prevent  them  colliding  with  other  engines 
or  cars  standing  in  the  yards.     This  was  the  duty  of  the 
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employees  of  the  defendant  company  without  regard  to  any 
rale  of  the  company.  If  this  duty  was  not  observed 
the  company  was  guilty  of  negligence.  .  .  J^  This  1 2 
instruction,  so  far  as  it  went,  correctly  defined  the 
d^ree  of  care  that  the  Short  Line  Company,  acting  through 
its  agents  and  servants,  was  legally  bound  to  exercise  in 
operating  its  train  on  the  occasion  in  question.  And  the 
switching  crew  of  which  respondent  was  a  member  were 
imder  a  corresponding  duty  to  exercise  due  care  for  their 
own  safety.  The  legal  duties  and  obligations  of  the  two 
switching  crews  in  this  respect  were  coextensive ;  that  is,  the 
same  d^ree  of  care  and  diligence  was  demanded  of  each. 
Or,  to  state  the  proposition  negatively,  neither  crew  under 
the  circumstances  was  bound  to  exercise  a  greater  degree  of 
care  and  diligence  than  could  legally  be  required  of  the 
other.  The  court  in  defining  the  degree  of  care  that  the  crew 
of  the  Short  Line  Company  was  bound  to  exercise  to  avoid 
a  coUision  on  the  occasion  in  question  stated  the  rule  cor- 
rectly. Moreover,  respondent  was  an  experienced  locomo- 
tive engineer.  He  stopped  and  was  holding  his  engine,  upon 
a  track  along  which  he  knew  a  train  might  pass  at  any  mo- 
ment He  was  under  all  the  authorities  legally  bound  to 
use  the  same  degree  of  care  and  caution  that  a  prudent  and 
cautious  man  skiUed  in  the  same  kind  of  work  would  ordi- 
narily use  under  the  same  or  similar  circumstances.  The 
court  by  giving  the  italicized  part  of  instruction  12a,  not 
only  invBded  the  province  of  the' jury  by  in  effect  charging 
that  certain  conduct  of  respondent,  if  shown  to  have  trans- 
pired, was  not  n^ligence,  but  fixed  a  much  lower  standard 
or  degree  of  care  and  caution  for  respondent  to  exercise  when 
operating  his  engine  in  the  yards  of  appellant  than  that  re- 
quired of  him  by  law,  and  a  lower  and  different  standard 
of  care  than  that  prescribed  by  instruction  fifteen  for  the 
Short  Line  Company.  The  giving  of  the  italicized  part  of 
the  instruction  12a  was  clearly  prejudicial,  as  it  deprived 
appellant  of  a  substantial  right 
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The  judgment  is  reversed,  with  directions  to  the  trial 
court  to  grant  a  new  trial,  costs  of  this  appeal  to  be  taxed 
against  respondent 

FRICK,  J.  (concurring). 

I  concur.  As  I  view  the  case,  no  other  conclusion  than 
the  one  arrived  at  by  my  associate,  Mr.  Justice  McCarty, 
is  permissible.  The  suggestion  that  the  respondent  in  put- 
ting up  the  red  lantern  on  the  engine  as  a  signal  was  in  the 
same  situation  that  a  property  owner  is  in  who  is  required 
to  guard  a  dangerous  place  by  putting  up  barriers  and  si^ 
nals  is  to  my  mind  clearly  untenable.  Suppose  that  in  the 
case  of  the  owner  of  property  some  one  had  disregarded  the 
signal  and  in  coming  in  contact  with  the  barrier  erected  bj 
him  had  inflicted  a  personal  injury  upon  him.  Suppose^ 
further,  that  in  an  action  brought  by  such  owner  to  recover 
damages  for  the  injuries  the  defendant  had  pleaded  contrib- 
utory negligence  on  the  part  of  the  owner,  and  had  sup- 
ported that  issue  by  some  competent  evidence.  Under  such 
circumstances,  could  an  instruction  which  in  eflEect  directed 
the  jury,  if  they  found  that  the  plaintiff  had  put  up  a  red 
light  and  that  such  red  light  was  a  sufficient  signal  to  warn 
all  passers  that  a  barrier  had  been  put  up,  that  in  such 
event  they  might  find  for  the  plaintiff  be  sustained  ?  Would 
not  in  such  a  case  the  plaintiff  have  to  fail  if  the  evidence 
justified  a  finding  that,  although  he  had  put  up  a  signal, 
yet  if  by  the  exercise  of  ordinary  care  he  could  have  avoided 
the  injury  to  himself ,  but  did  not  do  so  !  Would  not  the  de- 
fendant at  least  be  entitled  to  an  instruction  which  incorpo- 
rated the  forgoing  principles  of  law  ?  Yet,  as  I  view  this 
case,  the  trial  court  disregarded  the  foregoing  principles,  and 
in  effect  withdrew  the  question  of  contributory  negligence 
entirely  from  the  jury.  This  I  think  is  so  because,  if  in- 
struction Ko.  12a  did  not  have  such  effect,  it  had  no  effect 
whatever,  for  the  reason  that  by  it  the  jury  were  authorized 
to  find  for  respondent  upon  the  conditions  therein  stated, 
regardless  of  anything  else  that  may  have  been  said  in  any 
oth^  instruction  upon  the  subject  of  contributoiy  n^li- 
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gence.  This,  in  view  of  the  issues  and  the  evidence,  as  clearly 
pointed  out  by  my  associate,  clearly  constitutes  reversible 
error. 

STEAUP,  C.  J.  (dissenting). 

I  dissent  The  plaintiff  was  an  employee  of  the  Eio 
Grande  Western  Railroad  Company.  The  relation  of  master 
and  servant  in  no  sense  existed  between  him  and  the  defend- 
ant, the  Oregon  Short  Line  Railroad  Company.  The  firstr 
named  company  delivered  and  received  freight  to  and  from 
the  railroad  yards  of  the  last-named  company.  The  plaintiff 
was  an  engineer  of  a  switching  and  transfer  crew  of  the 
first-named  company,  and  at  the  time  in  question  was  en- 
gaged in  transferring  cars  from  its  tracks  or  yards  to  the  de- 
fendant's yard.  After  the  cars  had  been  switched  to  the  de- 
fendant's yard  and  the  engine  detached,  it  was  left  standing 
on  one  of  the  tracks  in  the  yard  while  the  foreman  of  the 
switching  crew  went  to  the  yardmaster's  office  nearby  to  de- 
liver bills,  and  get  a  receipt  for  the  cars  transferred.  A 
lifted  red  lantern  was  displayed  on  the  rear  of  the  engine. 
While  awaiting  the  return  of  the  foreman,  the  plaintiff  wiped 
the  headlight  of  his  engine,  and,  according  to  his  testimony 
and  that  of  others,  just  as  he  finished,  and  was  in  the  act  of 
climbing  down,  the  employees  of  the  defendant,  in  operat- 
ing a  string  of  seven  or  eight  cars  at  a  speed  of  fifteen  or 
eighteen  miles  an  hour,  without  signal  or  warning  of  their 
approach,  and  without  observing  any  lookout,  ran  against 
and  collided  with  the  plaintiff's  engine  and  injured  him. 
Others  testified  that  the  plaintiff  at  the  time  of  the  collision 
kad  finished  wiping  the  headlight  and  was  sitting  on  the  pilot ' 
beam,  awaiting  the  return  of  the  foreman,  and  that  other 
members  of  the  crew  were  standing  at  the  side  of  the  engine 
or  were  leaning  against  the  front  end  of  it  The  engine 
had  been  standing  there  from  five  to  ten  minutes  before  the 
collision.  It  was  shown  that  the  display  of  a  red  light  on 
a  car  or  engine  or  other  object  on  the  track  indicated  a  danger 
and  stop  signal,  and  that  such  a  light  as  was  displayed  on 
the  rear  of  the  engine  could  have  been  seen  by  the  operatives 
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of  approaching  cars  for  a  distance  of  half  a  mile  or  more, 
and  that  it  was  customary  at  nighttime,  when  detached  en- 
gines were  standing  or  moving  about  the  yards,  to  display  a 
red  light  on  the  rear  of  them. 

The  alleged  negligence  on  the  part  of  the  defendant  was 
that  its  operatives  in  approaching  plaintiffs  engine  failed 
to  give  any  warning  or  signal  of  their  approach,  failed  to 
observe  a  reasonable  lookout  in  advance  of  the  ears  operated 
by  them,  omitted  to  have  a  person  stationed  at  the  rear  end 
of  the  cars  operated  by  them,  and  operated  the  cars  at  a 
negligent  speed.  It  was  shown  that  by  printed  rules  of  the 
ilio  Grande  Western  Railway  Company,  the  Oregon  Short 
Line  Railroad  Company,  and  the  American  Railway  Asso- 
ciation, switch  engines  were  required  to  be  equipped  with  a 
headlight  or  two  white  lights  on  the  rear  when  operated  in 
yards  for  the  purpose  of  distinguishing  them  as  such.  The 
engine  furnished  the  plaintiff  on  the  night  in  question  was 
not  equipped  in  such  manner.  The  brackets  on  the  engine 
were  broken  off,  or  were  out  of  repair,  so  that  such  lights 
could  not  be  held  in  position  on  the  engine.  The  defendant, 
in  its  answer,  alleged,  not  that  the  plaintiff  or  any  member 
of  his  crew  was  negligent  in  failing  to  display  white  lights 
or  a  headlight  at  the  rear  of  the  engine,  but  alleged  with 
particularity  that  the  Rio  Grande  Western  Railway  Com- 
pany was  negligent  in  such  particular  and  in  permitting  the 
plaintiff  to  operate  the  engine  in  defendant's  yards  without 
being  equipped  as  provided  by  the  rules,  and  sought  to  im- 
pute the  negligence  of  the  Rio  Grande  Western  Railway 
Company  to  the  plaintiff.  Nor  was  it  alleged  that  the  plain- 
tiff or  any  member  of  his  crew  was  guilty  of  negligence  in 
failing  to  observe  a  reasonable  lookout  for  the  approach  of 
locomotives  or  cars,  but  again  the  defendant  alleged  with  par- 
ticularity that  the  Rio  Grande  Western  Railway  Company 
was  negligent  in  such  regard,  and  that  it  failed  and  neglected 
to  have  its  employees  keep  a  diligent  lookout. 

Among  other  things,  it  was  contended  by  the  defendant 
that  the  operation  of  the  switch  engine  in  its  yard  without 
the  display  of  a  headlight  or  two  white  lights  on  the  rear 
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of  it  as  matter  of  law  banned  recovery  on  the  part  of  the 
plaintiff.  Much  evidence  was  adduced  on  behalf  of  the  plain- 
tiff tending  to  show  that  it  had  been  customary  to  operate 
switch  engines  in  the  defendant's  yard  without  the  display 
of  such  lights  on  the  rear  of  the  engine;  that  it  was  custo- 
mary to  display  a  red  light  on  the  rear;  that  a  red  light  so 
displayed  on  the  rear  of  an  engine,  or  other  object  on  the 
track,  was  indicative  of  a  danger  and  stop  signal;  and  that 
it  was  so  r^arded  by  railroad  men  operating  in  the  yard, 
and  that  such  a  light  as  was  displayed  on  the  rear  of  the  en- 
gine was  plainly  visible  for  a  long  distance,  several  blocks, 
to  those  operating  approaching  cars.  The  contention  made 
by  the  defendant's  train  operatives,  and  as  testified  to  by 
them,  was  not  that  they  were  misled  by  the  display  of  a  red 
h'ght  on  the  rear  of  plaintiff's  engine,  instead  of  white  lights 
or  a  headlight,  or  that  the  display  of  such  a  red  light 
was  not  plainly  visible,  or  that  such  a  red  light  did  not  indi- 
cate a  danger  or  stop  signal,  but  that  no  light  at  all  was 
displayed  on  the  rear  of  plaintiff's  engine,  and  hence  they, 
although  observing  a  lookout  in  advance  of  the  cars  operated 
by  them,  did  not  discover  the  engine  until  within  thirty  feet 
of  it  when  it  was  too  late  to  avoid  the  collision;  and  that, 
had  they  discovered  the  engine  within  sixty  or  one  hundred 
feet,  they  could  have  stopped  the  cars  operated  by  them  and 
avoided  the  collision.  The  plaintiff,  however,  produced  evi- 
.dence  tending  to  show  that  a  red  light  was  displayed  at  the 
rear  of  his  engine.  And,  had  such  been  the  case,  I  think  it 
is  conclusively  shown  that  such  a  light  was  plainly  visible 
for  several  blocks ;  that  when  displayed  on  an  engine  or  car, 
or  other  object  on  a  track,  it  indicated  a  danger  and  stop 
signal;  that  it  was  so  regarded  by  railroad  men  operating 
in  the  yard ;  and  that,  had  a  reasonable  lookout  been  observed 
by  the  defendant's  train  operatives  in  advance  of  the  cars 
operated  by  them,  the  light  could  readily  have  been  seen 
by  them  and  the  engine  discovered  in  time  to  have  avoided 
the  collision.  At  any  rate,  there  was  ample  evidence  ad- 
duced tending  to  show  such  facts. 
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Upon  the  record,  no  serious  contention  is  made  with  re- 
spect to  the  question  of  sufficiency  of  the  evidence  to  show 
negligence  upon  the  part  of  the  train  operatives.  The  main 
contention  made  by  the  defendant  is  that  the  plaintiff  was 
not  entitled  to  recover  because  the  engine  operated  by  him 
in  the  yard  was  operated  in  violation  of  the  rules  requiring 
the  engine  to  be  equipped  on  the  rear  with  either  a  headlight 
or  two  white  lights,  and  that  the  plaintiff  was  guilty  of 
negligence  because  at  the  time  of  the  collision  he  was  sitting 
on  the  pilot  beam,  and  did  not  himself  observe  a  proper 
lookout  for  the  approaching  cars  operated  by  the  defendant's 
train  operatives.  The  court  charged  the  jury  that  it  was  "neg- 
ligence on  the  part  of  a  servant  to  disregard  or  fail  to  ob- 
serve the  rules  of  his  master  or  employer,  designed  and  in- 
tended to  govern  his  conduct  while  employed  in  the  duties 
that  he  is  engaged  to  perform;  and,  if  his  disregard  or  vio- 
lation of  any  such  rules  proximately  contributed  to  any  in- 
jury complained  of,  he  cannot  recover,"  and  expressly 
charged  the  jury  that  if  the  plaintiff  violated  any  of  the 
rules  of  the  Eio  Grande  Western  Railway  Company,  his  em- 
ployer, and  that  such  neglect  upon  his  part  proximately  con- 
tributed to  the  accident,  then,  "under  such  circumstances, 
his  negligence  could  be  taken  advantage  of  as  a  defense  by 
the  Oregon  Short  Line  Eailroad  Company  in  this  action 
and  would  be  a  complete  bar  to  his  right  to  recover.'*  Again, 
the  court  charged  that,  though  the  jury  should  find  that  the 
defendant  was  negligent,  yet  if  they  further  found  "from 
the  evidence  that  the  proximate  cause  of  the  accident  and  in- 
jury was  the  negligence  of  the  Rio  Grande  Western  Railway 
Company,  or  any  of  its  employees,  either  in  its  failure  to 
equip  the  engine  in  question  in  accordance  with  the  rules 
under  which  the  yard  was  being  operated,  or  in  any  other 
respect,"  then  the  plaintiff  was  not  entitled  to  recover.  The 
court  further  charged  the  jury  that  the  plaintiff  was  required 
to  exercise  "reasonable  and  ordinary  care  to  prevent  accident 
and  injury  to  himself,  that  he  was  required  to  exercise  for 
his  own  safety  the  same  degree  of  care  that  the  defendant 
was  charged  with  exercising  toward  him,"  and  that  if  he 
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failed  to  exercise  such  care^  or  if  he  ^'violated  or  disregarded 
any  of  the  rules  of  his  employer  in  performing  his  work/' 
and  such  failure  or  violation  proximately  contributed  to  his 
injury,  he  could  not  recover.  The  court  also  charged  the 
jury  that  the  defendant  contended  that  the  plaintiff  was 
guilty  of  negligence  in  being  in  the  situation  in  which  he  was 
at  the  time  of  the  collision,  and  that  if  the  plaintiff  was 
guilty  of  negligence  as  claimed  by  the  defendant,  and  that 
such  negligence  was  a  proximate  cause  of  the  injury,  then  he 
could  not  recover.  The  court  also  charged  the  jury  that  if 
they  found  that  it  was  the  duty  or  the  practice  of  crews  while 
switching  in  the  yard  to  maintain  a  constant  vigilance  or 
lookout  for  their  own  protection,  and  for  signals,  and  that  if 
the  plaintiff,  or  any  member  of  his  crew,  was  negligent  in 
such  respect,  and  that  such  negligence  proximately  contribu- 
ted to  the  collision,  then  the  plaintiff  was  not  entitled  to 
recover.  It  thus  appears  that  the  court,  in  express  terms, 
gave  the  jury  the  principles  of  law  contended  for  by  the 
defendant,  and  specifically  charged  them  that  if  plaintiff's 
engine  was  not  equipped  with  a  headlight  or  with  two  white 
lights  on  the  rear  thereof  and  as  provided  by  the  rules,  or 
that  if  he  disregarded  any  rule  of  his  employer,  or  if  his 
employer  was  itself  negligent,  or  if  any  of  its  employees 
were  negligent  in  any  respect,  or  if  the  plaintiff  failed  to 
observe  a  vigilant  lookout  for  his  own  protection,  or  for 
signals,  or  if  the  situation  in  which  he  had  placed  himself 
at  the  time  of  the  collision  was  negligence,  or  if  he  others 
wise  had  not  exercised  ordinary  care  for  his  own  protection 
and  safety,  and  if  such  violations  or  disregard  of  the  rules, 
or  the  negligence,  either  upon  behalf  of  himself,  or  that  of 
his  employer,  or  that  of  any  employee  of  his  employer, 
proximately  contributed  to  the  accident  or  collision,  then  the 
plaintiff  was  barred  of  recovery  notwithstanding  the  negli- 
gence of  the  defendant.  The  defendant,  therefore,  had  the 
benefit  of  all  the  principles  of  law  contended  for  by  it. 

The  plaintiff,  of  course,  contended  that  the  failure  to 
equip  the  rear  of  the  engine  with  a  headlight  or  two  white 
li^ts,  or  the  fact  of  whether  he  was  sitting  on  the  beam 
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of  the  pilots  or  was  in  the  cab  of  his  engine,  or  climbing 
down  after  wiping  the  headlight,  was  not  the  proximate 
cause  of  the  collision.  It  was  contended  by  him  that  the  red 
light  which  was  displayed  by  him  was  plainly  visible  for 
three  or  four  blocks;  that  it  indicated  a  danger  or  stop  signal; 
that  it  readily  could  have  been  seen  and  the  engine  dis- 
covered in  time  to  have  avoided  the  collision  had  the  defend- 
ant's operatives  in  approaching  the  engine  observed  a  rea- 
sonable lookout  in  advance  of  the  cars  operated  by  thena; 
and  that  hence  the  failure  to  observe  such  lookout^  and  to 
give  a  warning  of  the  approach  of  their  cars,  and  in  operat- 
ing them  at  a  negligent  speed,  must  in  law  be  regarded  the 
proximate  cause  of  the  collision.  In  other  words,  it  was 
contended  that  the  reason  why  the  red  light  was  not  seen  by 
defendant's  train  operatives,  and  the  engine  not  discovered 
in  time  to  have  avoided  the  collision,  was  because  no  lookout 
was  observed  by  the  operatives  in  advance  of  the  cars 
operated  by  them.  And  if  the  red  light  was  not  seen,  and 
the  engine  not  discovered  by  them  because  of  their  failure 
to  observe  a  lookout,  neither  would  they  have  seen  the  white 
lights  had  they,  instead  of  the  red  lights,  been  displayed  on 
the  rear  of  the  engine.  Again,  it  must  be  borne  in  mind  that 
the  train  operatives  did  not  contend  that  such  a  red  light, 
as  was  claimed  by  the  plaintiff  was  displayed  on  the  rear 
of  the  engine,  would  not  have  been  plainly  visible,  or  that 
such  a  light  did  not  indicate  a  danger  or  stop  signal,  or  that 
the  defendant's  train  operatives  in  approaching  the  engine 
were  misled  or  deceived  by  the  display  of  such  a  red  light, 
instead  of  two  white  lights.  What  was  testified  to  by  them 
was  that  no  light  at  all  was  displayed  on  the  rear  of  the  en- 
gine. Now,  the  court,  at  the  request  of  the  defendant,  hav- 
ing charged  the  jury  as  heretofore  shown,  then  at  the  request 
of  the  plaintiff,  and  as  bearing  on  the  questions  of  contribu- 
tory n^ligence  and  proximate  cause  of  the  collision,  gave  the 
jury  paragraph  12a  of  the  charge,  and  as  set  forth  in  the 
prevailing  opinion.  In  this  instruction  the  jury  were  told 
that  if  they  found  from  the  evidence  that  a  red  light  was 
displayed  on  the  rear  of  the  engine,  ^^and  that  this  was  the 
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usual  and  ciiBtomarj  manner  of  warning  other  trains  ap* 
proaching  on  the  same  track,  or  was  all  the  warning  that 
ordinary  care  required,  and  that  it  was  sufficient  to  prevent 
other  trains  or  cars  being  run  against  plaintiff's  engine,  if 
the  persons  operated  them  with  ordinary  care,  then  the 
plaintiff  met  the  requirements  of  ordinary  care  on  his  part 
in  this  respect,"  and  the  fact  that  he  did  not  in  addition 
keep  a  lookout  for  approaching  cars,  or  that  he  was  sitting 
on  the  pilot  beam  of  the  engine  did  not  avail  the  defendant. 
This  was  but  telling  the  jury  that  if  the  plaintiff  had  done 
all  that  ordinary  care  required  of  him,  and  that  what  he  did 
was  sufficient  to  protect  his  engine  and  prevent  other  trains 
or  cars  being  run  against  it  had  the  defendant's  train  opera- 
tives exercised  ordinary  care,  then  the  fact  that  the  plaintiff 
did  not  do  some  other  or  additional  thing  was  immaterial; 
and  likewise  that  if  he  had  taken  such  precautions  to  protect 
his  engine,  and  that  they  were  sufficient  to  prevent  other 
trains  or  cars  being  run  against  it  had  the  defendant's  train 
operatives  themselves  exercised  ordinary  care,  then  the  fact 
that  the  plaintiff  was  sitting  on  the  pilot  beam  or  was  in 
the  cab  of  his  engine  would  also  be  immaterial,  for  the  reason 
that  the  position  or  situation  of  the  plaintiff,  whether  on  the 
pilot  beam  or  in  the  cab,  would  not,  in  such  case,  be  the 
proximate  cause  of  the  collision.  The  situation  in  such 
case  would  not  be  unlike  one  where  a  person  was  charged 
with  negligently  leaving  an  excavation  unprotected,  and 
where  the  evidence  disclosed  that  the  excavation  was  pro- 
tected by  a  lighted  red  lantern.  If,  now,  the  jury  should 
find  that  the  placing  of  the  lantern  at  the  excavation  was  the 
usual  and  customary  manner  of  guarding  such  an  excava- 
tion and  of  warning  those  who  might  approach  it,  and  that 
such  a  warning  and  protection  waB  all  that  ordinary  care 
required,  and  that  it  was  sufficient  to  prevent  those  who 
mi^t  approach  or  come  about  the  excavation  from  falling 
into  it,  or  otherwise  injuring  themselves,  if  ordinary  care 
is  exercised  on  their  part,  then  the  fact  that  such  accused 
person  did  not  also  remain  at  the  excavation  and  keep  a 
lookout,  or  did  not  do  some  other  additional  thing,  or  that  he 


Digitized  by 


Google 


106  Thibty-Ninb  Utah. 

left  the  excavation  and  went  to  bed,  would  be  wholly  imma- 
terial ;  for  if  one  had  done  all  that  ordinary  prudence  dicta- 
ted, and  all  that  ordinary  care  required  of  him,  then  he 
ought  not  to  be  charged  with  negligence  because  he  failed  to 
do  some  other  or  additional  alleged  thing. 

It,  however,  is  argued  that  the  latter  portion  of  the  in- 
struction took  from  the  jury  the  question  of  plaintiffs  situa- 
tion about  the  engine  and  his  conduct  in  respect  of  himself 
observing  a  lookout  for  signals  and  the  approach  of  cars.  I 
do  not  think  the  instruction  open  to  such  a  contention,  for 
the  court,  in  effect,  told  the  jury  that  such  matters  were 
immaterial  only  in  the  event  of  their  finding  that  the  dis- 
play of  a  red  light  was  the  usual  and  customary  manner  of 
warning  approaching  trains,  or  that  it  was  all  the  warning 
that  ordinary  care  required,  and  that  it  was  sufficient  to  pre- 
vent other  trains  or  cars  being  run  against  the  engine  if 
those  operating  them  themselves  exercised  ordinary  care. 
In  other  words,  if  what  the  plaintiff  did  in  such  particular 
fully  met  the  requirements  of  ordinary  care,  and  was  suffi- 
cient to  prevent  trains  or  cars  operated  under  ordinary  care 
being  run  against  the  engine,  then,  of  course,  plaintiff's  sit- 
ting on  the  pilot  beam  or  his  failure  to  observe  a  lookout, 
whether  negligent  or  not,  could  not  be  regarded  the  proxi- 
mate cause  of  the  collision.  Such  a  principle  upon  such  a 
situation  is  not  unlike  another  where  the  court  also  charged 
the  jury  that  if  they  found  from  the  evidence  "that  the  de- 
fendant's servants  in  charge  of  defendant's  train  of  cars 
would  have  run  upon  the  plaintiff's  engine,  as  they  did,  even 
if  the  plaintiff's  engine  had  been  equipped  with  lights,  and 
you  believe  that  the  plaintiff  was  guilty  of  negligence  be- 
cause the  CTigine  was  not  equipped  with  white  lights,  the 
plaintiff's  right  to  recover  would  not  be  defeated,  because 
in  such  case,  even  if  he  was  guilty  of  negligence,  he  was  not 
guilty  of  the  contributory  negligence,  and  mere  negligence 
is  not  a  bar."  In  view  of  the  evidence  and  the  pleadings 
I  do  not  think  paragraph  12a  erroneous.  I  do  think  that  it 
is  in  conflict  with  the  portions  of  paragraphs  nine  and  ten 
of  the  charge  set  forth  in  the  prevailing  opinion,  wherein 
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the  court  charged  the  jury  that  the  violation  or  disregard  of 
the  rules  referred  to  was  conclusive  evidence  of  n^ligence 
(m  the  part  of  the  plaintiff.  But  the  giving  of  paragraphs 
nine  and  ten  in  that  particular  was  error  in  the  defendant's 
favor,  and  was  induced  by  its  own  requests  to  so  charge. 
Even  though  it  be  conceded  that  in  an  action  between  a  mas- 
ter and  a  servant  where  the  latter  is  suing  the  former  for  an 
injury  inflicted  by  his  negligence,  the  latter's  violation  or 
disregard  of  a  reasonable  and  proper  rule  of  his  master  may 
be  conclusive  evidence  of  contributory  negligence,  neverthe- 
less I  think  it  fairly  well  settled  that  the  failure  of  a  ser^ 
vant  to  observe  a  rule  of  his  master  is  not  necessarily  con- 
tributory negligence  as  matter  of  law  in  an  action  where  the 
servant  is  suing  a  stranger  for  an  injury  inflicted  by  the 
stranger's  negligence.  If  the  care  required  by  the  rule  was 
what  a  prudent  person  would  have  employed,  under  all  the 
circumstances,  then  the  servant,  in  the  case  between  himself 
and  the  stranger,  was  bound  to  exercise  it,  not  because  of 
the  rule  of  his  employer,  but  because  of  the  law  requiring 
him  to  exercise  ordinary  care.  And  it  is  quite  apparent  to 
me  that  the  relation  between  the  plaintiff  and  the  defendant 
was  that  of  mere  strangers.  The  fact  that  under  some 
arrangement  between  the  Rio  Grande  Western  Railway 
Company  and  the  defendant  the  former,  in  delivering  and 
receiving  freight,  was  permitted  to  transfer  and  operate  cars 
in  the  latter's  yard,  did  not  create  the  relation  of  master  and 
servant,  or  any  contractual  relation,  between  the  defendant 
and  the  employees  of  the  Rio  Grande  Western  Railway 
Company;  nor  did  it  otherwise  render  them  in  privity  with 
each  other.  When,  therefore,  in  the  case  at  hand,  the  de- 
fendant, at  its  own  request,  induced  the  court  to  charge  that 
the  plaintiff's  disregard  or  violation  of  the  rule  of  his  master, 
the  Rio  Grande  Western  Railway  Company,  was  conclusive 
evidence  of  negligence,  the  defendant  was  given  an  advan- 
tage not  justified  by  the  law.  And  where  one  party  asks  for 
an  instruction  which  is  given  by  the  court  stating  an  errone- 
ous principle,  or  one  too  broad  and  unqualified,  and  the 
other  party  asks  an  instruction  which  is  also  given  stating  a 
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correct  principle,  but  which  limits  or  qualifies  the  former 
instruction,  and  in  some  respects  contradicts  it,  the  conflict 
between  the  two  instructions  is  not  an  error  of  which  the 
party  can  complain  who  obtains  the  erroneous  instruction. 
This  is  but  a  statement  of  a  long-established  and  well-recog- 
nized doctrine  frequently  announced  by  the  courts,  that  a 
party  cannot  take  advantage  of  an  inconsistency  of  his  own 
creation.  If  the  jury  applied  the  law  as  stated  in  paragraphs 
nine  and  ten,  but  found,  as  they  might,  and  as  the  court 
charged  they  could,  and  as  evidently  they  did,  that  the  dis- 
regard of  the  rules  and  the  failure  to  display  a  headlight 
or  two  white  lights  on  the  rear  of  the  engine  was  not  the 
proximate  cause  of  the  collision  and  injury,  then  the  defend- 
ant cannot  complain.  Neither  can  it  complain  if  the  jury 
disregarded  paragraphs  nine  alid  ten  with  respect  to  the 
question  that  a  disregard  of  the  rules  was  conclusive  evidence 
of  negligence,  and  applied  the  law  in  such  particular  as  stated 
in  paragraph  12a,  for  the  jury  then  applied  a  correct  princi- 
ple of  law  to  the  case  and  disregarded  an  erroneous  one. 

And,  lastly,  we  must  be  mindful  that  the  defendant  did 
not  allege  that  the  plaintiff  was  guilty  of  negligence  in  fail- 
ing to  display  lights  in  accordance  with  the  rules,  or  in 
operating  an  engine  in  its  yard  in  violation  of  them,  or  even 
in  failing  to  observe  a  lookout,  but  that  his  employer,  the 
Eio  Grande  Western  Eailway  Company,  was  negligent  in 
such  particulars.  The  defendant,  of  course,  should  not  be 
held  responsible  for  an  injury  inflicted  on  the  plaintiff 
through  the  negligence  alone  of  his  master,  or  of  any  of  its 
employees.  Neither  should  the  defendant  be  relieved  from 
the  responsibility  of  its  own  negligence,  if  its  negligence 
concurred  and  combined  with  that  of  the  Rio  Grande  Wes- 
tern Railway  Company,  or  any  of  its  employees,  and  as  such 
was  the  proximate  cause  of  the  collision  and  injury.  This 
is  upon  the  familiar  rule  that,  where  two  causes  combine 
to  produce  an  injury,  the  defendant  is  not  relieved  of  lia- 
bility because  he  is  responsible  for  only  one  of  such  causes. 

I  think  the  judgment  of  the  court  below  ought  to  be 
affirmed. 
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ON  APPLICATION  FOB  BBHBABING. 

MoCARTY,  J. 

Counsel  for  respondent  have  filed  a  petition  for  a  rehear^ 
ing.  The  jury  by  their  verdict  decided  every  question  of 
fact,  whether  properly  or  improperly  submitted  to  them,  in 
favor  of  respondent,  and  every  assignment  of  error  pre- 
sented and  relied  upon  by  appellant  in  this  court  for  a  re- 
versal of  the  judgment,  except  the  assignment  of  error  di- 
rected to  and  involving  the  giving  of  the  latter  portion  of 
instruction  12a,  was  also  decided  in  respondent's  favor.  His 
counsel,  nevertheless,  have  reargued  and  gone  over  the  entire 
case  in  the  petition  for  a  rehearing.  They  appear  to  be  as 
much^  if  not  more,  dissatisfied  with  the  conclusions  announ- 
ced in  the  prevailing  opinion  on  the  questions  which  were 
decided  in  their  client's  favor  than  they  are  with  the  con- 
clusions therein  reached  on  the  point  upon  which  the  judg- 
ment was  reversed.  The  petition  contains  seventy-nine  pages 
of  typewritten  matter,  and  sixty-five  pages  are  devoted  to 
reviewing  the  questions  of  fact  and  propositions  of  law  that 
were  decided  in  respondent's  favor. 

The  first  question  argued  by  counsel  in  their  petition  in- 
volves the  giving  of  instruction  fourteen.  The  trial  court, 
by  giving  the  instruction,  withdrew  from  the  consideration 
of  the  jury  the  question  of  whether  there  had  been  (quoting 
from  the  instruction)  "any  change,  modification,  or  abroga- 
tion of  the  rule  requiring  switch  engines  to  be  equipped  with 
a  headlight  on  the  rear  of  such  engines,  or,  in  the  absence 
of  such  headlight,  two  white  lights."  In  the  opinion  we 
say:  "The  withdrawal  of  that  question  from  the  jury, 
whether  right  or  wrong — a  question  we  are  not  called  upon 
to  determine — ^narrowed  this  phase  of  the  case  to  the  simple 
proposition  of  whether  or  not  the  violation  of  the  rule  directly 
contributed  to  and  was  a  proximate  cause  of  the  collision." 
CJounsel  contend  that  this  instruction  was  erroneous,  and  that 
we  should  have  expressly  so  held  in  the  opinion.  There  are 
two  answers  to  this  contention.  The  first  is  that  notwith- 
standing the  court  withdrew  from  the  consideration  of  the 
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jury  the  question  of  whether  the  rules  mentioned  in  the  in- 
struction had  been  "modified,  changed  or  abrogated  in  any 
manner  or  at  all/'  and  instructed  the  jury  that,  if  they 
found  "plaintiff  did  violate  any  of  the  rules  of  the  Bio  Grande 
Western  Railway  Company  and  that  such  neglect  on  his  part 
proximately  contributed  to  the  accident,'/  their  ver^ 
diet  should  be  for  the  defendant,  and  the  jury  13,  14 
having  found  against  appellant  on  the  issue  thus 
submitted  to  them,  the  respondent  could  not  have  been  pre- 
judiced by  the  giving  of  the  .instruction  however  erroneous 
it  may  be;  and,  second  the  giving  of  the  instruction  was  not 
assigned  as  error,  hence  this  court  was  precluded  from  pass- 
ing on  the  question  as  to  whether  it  was  or  was  not  a  proper 
instruction.  If  respondent  desired  to  have  the  question  re- 
viewed by  this  court,  he  should  have  presented  it  by  a 
cross-assignment  of  error  as  provided  by  rule  twenty-  1 5 
six  of  this  court.  This  he  did  not  do.  It  is  settled 
in  this  jurisdiction  that  where  a  respondent  has  no  crosa- 
appeal,  and  does  not  assign  cross-errors,  this  court  cannot 
review  a  decision  made  by  the  trial  court  in  favor  of  appel- 
lant. {Snyder  v.  Pike,  30  Utah,  102,  83  Pac.  692;  Betz 
V.  People's  Bldg.,  Loan  &  Sav.  As8%  23  Utah,  604,  65  Pac. 
592 ;  Sanberg  v.  Victor  OoU,  etc.,  M.  Co.,  24  Utah,  1,  66 
Pac.  360.)  We  also  invite  attention  to  4  Enc.  L.  &  P.  344, 
and  cases  there  cited  which  support  and  illustrate  this  rule, 
and  2  Ency.  PI.  &  Pr.  515. 

Counsel  also  contend  that  instruction  nine  was  erroneous, 
and  that  we  should  have  so  held  in  the  opinion.  Neither 
party  assigned  the  giving  of  this  instruction  as  error;  hence 
the  question  was  not,  and  is  not,  before  us  for  review.  And, 
moreover,  the  questions  of  fact  submitted  to  the  jury  by 
this  instruction  were  decided  in  favor  of  respondent.  But, 
since  the  case  is  to  be  retried,  we  remark  that  instruction  nine 
is  general  in  its  terms,  and  does  not  refer  to  any  particular 
or  specific  rule  of  the  Eio  Grande  Company,  and  that  there 
were  other  rules  introduced  in  evidence  besides  the  rule  re- 
quiring switch  engines  to  be  equipped  with  white  li^ts.  The 
following  rule  was  in  full  force  and  effect  at  the  time  of  the 
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accident,  namely:  "All  signals  must  be  used  directly  in 
accordance  with  the  rules;  trainmen,  engineers  and  firemen 
must  keep  constant  lodkovi  for  signods.^^  (Italics  ours.) 
One  of  the  errors  assigned  by  appellant  was  that  the  evi- 
dence tending  to  show  a  waiver  by  it  of  the  rule  in  question 
was  outside  of  the  issues,  and  that,  therefore,  its  admission 
was  error.  In  the  opinion  we  hold  that  the  evidence  was 
properly  admitted,  but  we  say  that  the  court  by  giving  in- 
struction fourteen  withdrew  it  from  the  consideration  of  the 
jury.  In  other  words,  we,  in  effect^  held  that  the  assign- 
ment must  be  overruled  for  two  reasons:  First,  that  the 
evidence  was  properly  admitted;  second,  that  it  was  with- 
drawn from  the  jury  and  in  effect  stricken  from  the  record. 
Therefore,  even  if  it  be  conceded  that  there  was  some  merit 
to  appellant^s  contention  that  the  evidence  was  improperly 
admitted,  appellant  nevertheless  could  not  have  been  pre* 
judiced  thereby.  Counsel  is  in  error  in  stating  that  the 
opinion  holds  that  instruction  fourteen  was  a  "proper**  in- 
struction. There  is  not  an  expression  in  the  entire  opinion 
from  which  any  such  inference  can  be  drawn.  Counsel  in 
their  petition  say:  "Are  your  honors  not  clearly  in  error 
in  saying,  as  you  do,  that  instruction  12a  is  fatal  to  the  judg- 
ment because  in  conflict  with  instructions  nine  and  fourteen  ? 
.  .  .  **  This  is  another  error  of  counseL  The  case  was  not 
reversed  because  instruction  12a  was  in  conflict  with  instruc- 
tion fourteen,  and  there  is  nothing  in  the  opinion  from 
which  it  can  possibly  be  inferred  that  the  judgment  was  re- 
versed because  of  any  conflict  between  these  two  instructions. 
A  mere  casual  reading  of  the  opinion  will  show  that  instruc- 
tion fourteen  had  nothing  whatever  to  do  with  the  reversal 
of  the  case.  Nor  was  the  judgment  reversed  because  the 
rear  of  the  engine  in  question  was  not  equipped  with  two 
white  lights  or  a  headlight,  as  counsel  assume  in  their  peti- 
tion. We  say  in  the  opinion  that  the  Standard  Eules  of  the 
American  Bailway  Association  were,  so  far  as  material  to 
this  case,  adopted  by  the  two  companies.  Counsel  say  in 
their  petition  that  this  is  a  misstatement  of  fact.  The  only 
testimony  on  this  point  was  that  given  by  J.  M.  Davis. 
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who  was  a  witness  for  respondent  He  testified  in  part  as 
follows:  "That  book  I  have  indicated  [Exhibit  C]  is  the 
book  of  rules  of  the  American  Eailway  Association,  Stand- 
ard Rules.  The  three  companies  named  in  this  city  operated 
under  the  same  rules.  The  Rio  Grande  worked  under  the 
American  Railway  Association  rules  at  the  time  of  iJiis 
accident.  The  particular  movement  that  was  made  in  the 
yards  of  the  Oregon  Short  Line  Railroad  at  the  time  of  this 
accident  was  goverened  by  standard  rules  I  have  indicated. 
The  Rio  Grande,  the  San  Pedro,  and  the  Short  Line  were 
all  working  under  these  rules  at  that  time." 

It  is  also  asserted  in  the  petition  that  the  opinion  con- 
tains other  misstatements  of  fact,  but  we  have  neither  the 
time  nor  the  indination  to  devote  further  space  to  this  phase 
of  the  petition,  except  to  say  that  we  have  again  carefully 
examined  the  record,  and  find  that  these  assertions  of  mis- 
statements of  fact  in  the  opinion  are  as  unfounded  as  die 
alleged  misstatement  of  fact  which  we  have  just  reviewed. 
Wo  remark,  however,  that  the  captious  and  acrimonious  tone 
of  the  petition  is  not  to  be  commended. 

Counsel  in  characterising  the  conclusions  announced  in 
the  opinion,  whether  in  favor  of  or  against  respondent's  con- 
tentions, have  made  use  of  language  which  borders  on  the 
offensive.  We  are  disposed,  however,  in  this  case  to  attri- 
bute the  intemperate  language  used  to  the  zeal  and  earnest- 
ness of  counsel  in  the  presentation  of  their  client's  cause 
rather  than  to  any  desire  or  inclination  on  their  part  to  show 
disrespect  for  this  court 

We  no\#  come  to  the  point,  and  the  only  point,  in  the  case 
upon  which  the  judgment  was  reversed,  namely,  the  last  six 
lines — the  part  we  have  italicized — of  instruction  12a.  The 
reply  brief  of  respondent  contains  the  following  statement: 
"Counsel  says  that  the  jury  might  have  found  (but  for  the 
instruction)  that  he  (Gilboume)  ought  to  have  been  keeping 
a  lookout  to  the  north.  But  they  did  not  so  find,  and  they 
could  not  have  done  so  under  the  instruction."  This  is  re- 
ferred to  in  the  opinion  as  a  concession  on  the  part  of  re- 
spondent that  the  instruction,  in  effect,  withdrew  from  the 
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consideration  of  the  jury  the  question  of  the  alleged  negli- 
gence of  respondent  in  failing  to  exercise  ordinary  care  for 
his  own  safety  at  the  time  of  and  immediately  prior  to  the 
collision.  Counsel  in  their  petition  for  a  rehearing  say  that 
the  use  of  the  word  "not"  in  the  matter  quoted  from  their 
brief  was  due  to  a  typographical  error,  and  that  the  quota- 
tion should  be  read  with  the  word  "not"  eliminated  there- 
from. We  think  it  is  dear  that  when  thus  corrected  the  sen- 
tence containing  the  word  *^ot"  does  not  express  what  coun- 
sel intended  to  say,  because  it  then  recites  that  the  jury  made 
a  finding  which,  if  true,  would  have  justified  the  jury  in 
returning  a  verdict  in  favor  of  appellant.  We  shall  there- 
fore eliminate  from  the  opinion  the  entire  quotation  and  all 
reference  therein  made  to  the  matter  quoted.  That  the  in- 
struction withdrew  from  the  consideration  of  the  jury  the 
question  of  whether  respondent  was  negligent  in  leaving  the 
cab  and  taking  up  and  occupying  a  position  on  the  pilot  beam 
of  the  engine,  and  also  the  question  whether  he  was  negli- 
gent in  failing  to  observe  and  obey  the  signals  given  by  the 
witness  Love  is,  we  think,  too  clear  to  admit  of  serious  con- 
troversy. Nor  do  coimsel  now  contend,  if  we  correctly  imder- 
stand  their  position,  that  the  instruction  did  not  have  that 
effect.  The  contentions  now  made  are:  (1)  That  neither 
the  act  of  respondent  in  leaving  the  cab  and  taking  a  posi- 
tion on  the  pilot  of  the  engine  nor  his  failure  to  observe  and 
obey  the  signals  given  him  by  Love  constituted  negligence 
on  his  part;  and  (2)  that  assuming,  but  not  conceding,  his 
acts  and  omissions  in  these  respects  constituted  negligence, 
that  such  negligence  was  not  the  proximate  cause  of  the 
accident. 

It  is  urged  that  the  facts  and  circumstances,  as  disclosed 
by  the  record,  show  that,  if  respondent,  had  been  keeping 
a  lookout  for  approaching  cars,  the  collision,  nevertheless, 
in  all  probability,  would  have  occurred.  But  it  does  not 
nececssarily  follow  that  respondent  would  have  suffered  the 
injury  complained  of,  nor  can  we  say  as  a  matter  of  law 
that  he  would  have  suffered  any  injury  if  he  had  remained  in 
S9  Utah— 8 
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the  cab  of  his  engine,  or  had  not  taken  a  position  on  the  pilot 
thereof,  or  had  observed  and  obeyed  the  signals  given  by 
Love.  It  may  be  that  any  degree  of  care  and  vigilance  re- 
spondent could  have  exercised  on  the  occasion  in  question 
would  not  have  enabled  him  to  avert  the  collision.  If  this 
were  conceded,  it  would  not  end  the  inquiry  as  counsel  seem 
to  contend.  There  is  the  further  question,  namely, 
could  respondent  by  the  exercise  of  ordinary  care  16 
have  prevented  injury  to  himself,  and  was  he  exercis- 
ing such  care  at  the  time  the  accident  occurred?  In  other 
words,  could  he,  by  the  exercise  of  ordinary  care,  have 
avoided  the  consequences  of  the  collision,  so  far  as  they 
affected  him  personally,  and  did  he  exercise  such  care  ?  In 
Beach  on  Contr.  N^.,  section  9  (8d  Ed.),  the  author  says: 

"Although  the  defendant  may  have  been  guilty  of  a  want  of 
ordinary  care  tending  to  produce  the  injury  complained  of,  still  the 
plaintiff  will  not  be  entitled  to  recover  damages  if  he  could  by  the 
exercise  of  ordinary  care  have  avoided  the  consequences  of  the  de- 
fendant's negligence,  or,  what  is  the  same  thing,  that  he  cannot 
recover  when  his  own  negligence  proximately  contributed  to  or 
produced  the  injury  of  which  he  complains.  This  rule  not  only  com- 
mends itself  to  our  instinctive  sense  of  Justice,  since  what  can 
be  a  more  reasonable  requirement  than  that  a  man  must  take 
ordinary  care  of  himself,  or  suffer  the  consequences,  but  it  is  also 
in  harmony  with  the  spirit  of  the  law  in  other  respects,  in  that 
it  puts  every  man  upon  his  guard,  and  suffers  him  not  to  take  ad- 
vantage of  his  own  lack  of  prudence  or  care,  by  first  running  into 
danger,  and  then  calling  upon  some  one  else  to  recompense  him  in 
damages  for  what  he  suffers.  It  is  a  principle  of  law  so  consonant 
with  Justice  and  right  reason  that  it  can  never  be  overthrown." 

In  29  Cyc.  519,  it  is  said:  "Thus  one  who  voluntarily 
assumes  a  position  of  danger,  the  hazard  of  which  he  under- 
stands and  appreciates,  cannot  recover  for  resulting  injury, 
unless  there  is  some  reason  of  necessity  or  propriety  to 
justify  him  in  so  doing."  In  this  case  there  is  evidence 
tending  to  show  that,  after  respondent  had  cleaned  the  glass 
of  the  headlight  on  the  engine  on  the  occasion  in  question, 
he  took  up  and  occupied  a  position  in  front  of  the  engine^ 
and  that  he  and  the  other  members  of  the  switching  crerw, 
except  Kelley,  who  had  gone  to  the  office,  had  been  leaning 
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against  or  Bitting  on  the  pilot  beam  of  the  engine  from 
seven  to  fifteen  minutes  when  the  collision  occurred.  And 
the  evidence  of  Love  that  he  gave  respondent  a  signal  to 
move  the  engine  forward  onto  another  track  is  uncontra- 
dicted. But  counsel  in  their  petition  assert  "that  the  only 
testimony  in  the  record  in  regard  to  the  time  when  this  signal 
was  given  by  Love  is  that  it  was  given  about  the  time  of  the 
collision/'  and  not  in  time  "to  prevent  the  accident."  The 
only  evidence  in  the  record  on  this  point  is  the  evidence  of 
Love.  He  testified  in  part  as  follows:  "Our  train  I  knew 
was  up  there  coming  down  from  the  puzzle  switch.  They 
were  probably  three  blocks  from  Gilboume's  engine  at 
that  time.  At  that  time  I  thought  the  Rio  Grande  engine 
would  take  my  signals  and  come  out  of  there.  ...  I  sig- 
naled them  several  times.  They  didn't  move.  .  .  .  Then  I 
whistled  with  my  mouth  to  attract  their  attention.  That  was 
a  shrill,  sharp  whistle.  They  would  be  able  to  hear  it,  but 
they  paid  no  attention  apparently,  because  it  did  not  move. 
...  I  could  not  tell  how  far  away  our  train  was  when  I 
whistled.  I  don't  think  there  was  immediate  danger  at  that 
time.  I  started  down  toward  them,  and,  when  I  got  about 
half  way  from  where  I  stood,  our  crew  came  up  and  hit 
them.  .  .  .  When  the  actual  collision  occurred,  I  was  possi- 
bly one  hundred  and  twenty-five  yards  south  of  Gilboume's 
engine."  According  to  this  evidence,  which  is  not  denied, 
Love,  after  he  had  given  several  signals  to  respondent  with 
his  lantern,  and  had  endeavored  to  attract  his  attention  by 
giving  a  shrill  whistle  with  his  mouth,  had  time  to  go,  and 
did  go,  a  distance  of  one  hundred  and  twenty-five  yards 
before  the  collision  occurred,  and  the.  Oregon  Short  Line 
train  moved  a  distance  of  three  blocks  after  the  first  signal 
was  given  by  Love  before  it  collided  with  respondent's  engine. 
It  is  therefore  idle  to  contend,  in  the  face  of  this  record, 
that  Love's  signals  were  almost  simultaneous  with  the  hap- 
pening of  the  accident.  But  counsel  in  their  petition  say: 
*We  think  that  it  is  too  clear  for  argument  that  if  it  be 
assumed  that  plaintiff  saw  Love'?  signal  and  neglected  to 
move  in  obedience  to  it,  and  that,  if  he  had  moved  in  obedi- 
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enee  to  it,  the  collision  would  not  have  occurred,  that  still 
his  failure  to  move  in  obedience  to  the  signal  was  not  a  proxi- 
mate cause  of  the  accident."  According  to  this  argument, 
if  Gilboume,  instead  of  taking  a  position  on  the  pilot  beam 
of  his  engine  on  the  occasion  in  question,  had  lain  down  on 
the  track  immediately  in  front  of  it  and  gone  to  sleep,  and 
was  in  that  situation  when  he  was  injured,  he  still  would 
be  entitled  to  recover,  provided  he  had  taken  the  precaution, 
before  taking  his  nap,  to  equip  his  engine  with  the  customary 
and  necessary  danger  signals.  The  mere  statement  of  such 
a  proposition  is  suflScient  to  refute  and  overturn  any  argu- 
ment that  can  be  made  in  favor  of  it. 

In  the  prevailing  opinion  we  remark  that  the  respondent 
was  holding  his  engine  on  the  main  track  along  which  he 
knew  a  train  might  pass  at  any  moment.  In  the  petition 
this  is  characterized  as  a  "misstatement  of  fact,"  and  we  are 
taken  to  task  for  making  it.  Coimsel,  however,  in  correcting 
this  "misstatement,"  say:  "He  was  standing  on  the  main 
line,  but  the  main  line  is  a  track  on  which  trains  run  accord- 
ing to  schedule,"  and  that  "nothing  in  the  record  shows  that 
any  train  was  due  about  the  time  of  the  accident."  There 
fore  respondent,  if  we  correctly  sense  and  grasp  the  logic 
of  counsel's  argument,  having  equipped  his  engine  with 
the  necessary  danger  signals,  could,  with  impunity,  and 
without  assuming  the  risks,  disregard  signals  that  were 
given  for  his  safety  and  remain  upon  the  pilot  beam  of  his 
engine,  or,  for  that  matter,  as  herein  suggested,  go  to  sleep 
on  the  track  in  front  of  the  engine,  oblivious  to  all  that  was 
going  on  around  him  in  this  busy  railroad  yard,  until  some 
train  that  was  being  run  according  to  schedule  should  pass 
along  the  track.  We  cannot  assent  to  any  rule  or  doctrine 
that  would  lead  to  such  an  absurdity.  Counsel  further  say, 
by  way  of  argument,  that  "this  is  not  like  the  case  of  a 
man  crossing  a  railroad  track  where  trains  may  be  expected 
at  any  moment.  One  crossing  a  railroad  track  without 
looking  may  fairly  be  said  to  be  in  a  situation  where  in  the 
light  of  attending  circumstances  he  ought  to  forsee  that  he  is 
liable  to  be  run  over  and  injured."    Nor  may  a  man  who  is 
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operating  a  switch  engine  in  a  busy  railroacl  yard  stop  his 
engine  on  the  main   track  along  which  trains  and   othet 
switch  engines  frequently  pass,  and  close  his  eyes  and  be- 
come indifferent  to  his  surroundings.     In  such  case,  it  is  as 
much  his  duty  to  use  ordinary  care  to  protect  himself  and 
the  equipment  under  his  control  from  injury  by  collision 
as  it  is  the  duty  of  the  pedestrian  or  teamster  who  is  cross- 
ing a  railroad  track  to  use  due  care  to  avoid  collision.    In  the 
ease  of  the  engineer,  ordinary  care  means  something  more 
than  displaying  danger  signals.     Notwithstanding  he  may 
have  done  all  that  common  prudence,  ordinary  care,  and  the 
rules  under  which  he  is  operating  the  engine  require 
to  protect  the  engine,  he  is  still  required  to  con-         17 
tinue  to  exercise  ordinary  care  for  his  own  safety. 
What  is  ordinary  care  in  such  cases  is  generally  a  ques- 
tion of  fact  for  the  jurj^  to  determine.     The  court  in  this 
case  charged  the  jury  that  if  they  believed  that  the  "red 
light  burning  on  the  tender  end  of  the  engine  .  .  .  was  the 
usual  and  customary  manner  of  warning  other  trains  ap- 
proaching on  the  same  track,  or  was  all  the  warning  that  ordi- 
nary care  required,  and  that  it  was  sufficient  to  prevent 
other  trains  or  cars  being  run  against  the  plaintiff^s  engine, 
if  persons  operated  them  with  ordinary  care,  then  the  plain- 
tiff fully  met  the  requirements  of  ordinary  care  on  his  part 
in  this  respect."     Up  to  this  point  the  instruction  refers  to 
certain  specific  precautions  that  ordinary  care  required  re- 
spondent to  take,  namely,  the  giving  of  customary  warnings 
and  signals  to  other  train  crews  operating  in  the  yard,  of 
the  presence  of  his  engine  on  the  track  at  the  point  where  the 
collision  occurred.     Respondent,  notwithstanding  his  engine 
may  have  been  equipped  with  the  necessary  and  customary 
danger  signals  at  the  time  he  stopped  and  was  holding  it 
on  the  track  where  the  accident  occurred,  was  nevertheless 
required  to  use  his  senses  of  sight  and  hearing,  and  to  other 
wise  exercise  ordinary  care  for  his  own  safety.     And  this 
duty  continued  as  long  as  he  remained  with  and  in  charge  of 
the  engine.    After  giving  that  part  of  instruction  12a,  above 
quoted,  the  court  invaded  the  province  of  the  jury,  and  in 
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effect  instructed  them  that  neither  respondent's  act  in  leav- 
ing the  cab  and  taking  a  position  on  the  pilot  of  his  engine, 
nor  his  failure  to  observe  and  obey  the  signals  given  by 
Love,  was  negligence.  Whether  these  acts  and  omissions 
constituted  negligence  were  questions  for  the  jury  to  deter- 
mine, and  the  court  clearly  committed  prejudicial  error  in 
withdrawing  them  from  the  consideration  of  the  jury. 

The  petition  for  a  rehearing  is  denied.  We  have  made  a 
few  formal  changes  in  the  prevailing  opinion,  and  the  case 
will  be  ruled  and  decided  by  the  opinion  as  modified  and 
rewritten,  and  the  opinion  as  changed  and  modified  will  be 
published  as  the  opinion  of  the  court.  The  opinion  as  first 
written  will  remain  on  file,  but  will  not  appear  in  the  pub- 
lished reports. 

FEICK,  C.  J.,  concurs.  STEAUP,  J.,  thinks  a  rehear- 
ing ought  to  be  had. 


CAMPBELL  et  al.  v.  DURAOT>. 
No.  2171.    Decided  April  11,  1911    (115  Pac.  986). 

r 

1.  Justices  op  the  Peace — ^Appeal  to  District  Court — Dismissal 
OF  Appeal — Effect.  Under  the  statute  providing  that,  when  an 
appeal  from  a  Justice  court  to  the  district  court  Is  dismissed, 
the  Judgment  appealed  from  should  have  the  same  force  as 
If  no  appeal  had  been  taken,  a  mere  dismissal  of  an  appeal 
does  not  adjudicate  the  validity  of  the  Judgment  appealed  from, 
and  any  order  made  by  the  district  court  on  a  mere  dismissal 
of  any  greater  effect  than  that  declared  by  statute  Is  without 
force.    (Page  123.) 

2.  PROHiBrnoN — Nature  of  Remedy.  As  a  general  rule,  prohibition 
will  not  issue  unless  It  clearly  appears  that  the  inferior  tri- 
bunal or  board  Is  about  to  proceed  In  some  matter  over  which 
It  possesses  no  Jurisdiction,  or  that  it  by  some  acts  or  declara- 
tions indicates  an  Intention  to  pursue  such  a  course.  (Page 
124.) 

8.  Prohibition — ^Adequacy  Oft  Otheb  Remedy.  Prohibition  will  not, 
as  a  general  rule,  issue  where  there  is  available  to  the  applicant 
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another  plain,  speedy,  or  adequate  remedy  In  the  ordinary  course 
of  law,  either  by  appeal,  writ  of  error,  writ  of  review,  certiorari, 
injunction,  or  other  proceeding  apprc^rlate  to  the  rellet  (Page 
124.) 

4.  PBOHmmoif — ^Fuironoifs — ^PBKvsNnoif  of  Usubping  Jitbisdiotion. 
Prohibition  Is  a  process  by  which  a  superior  court  prevents  an 
inferior  court  or  tribunal  from  usurping  or  exercising  a  Juris- 
diction with  which  it  has  not  been  Invested  by  law  and  to  arrest 
it  from  exercising  a  want  or  an  excess  of  a  legal  Jurisdiction, 
and  not  to  prevent  or  correct  an  erroneous  exercise  of  Jurisdio* 
Uon.^     (Page  126.) 

6.  Justices  or  the  Pbaob— JuBisnionoif— Nonbesidenob  or  Da- 
FENDAiH*.  Where  defendant  in  an  action  in  Justice's  court  filed 
an  affidavit  averring  that  he  was  not  a  resident  of  the  precinct 
in  which  the  action  was  commenced,  but  resided  in  another 
precinct,  and  that  he  had  not  contracted  to  pay  the  obli- 
gation sued  on  in  the  precinct  where  the  action  was  com- 
menced, and  the  affidavit  was  not  contradicted,  the  Justice  was 
ousted  of  Jurisdiction  except  to  transfer  the  case  and  transmit 
the  papers  to  another  Justice,  and  a  Judgment  rendered  by  the 
Justice  without  transferring  the  case  was  void  for  want  of 
Jurisdiction.*     (Page  125.) 

1  PBOHiBrnoif— Othib  Rebiedt.  Where  a  Justice's  court  retained 
Jurisdiction  of  the  action  notwithstanding  the  uncontradicted 
affidavit  of  defendant,  averring  his  nonresldence  of  the  precinct 
in  which  the  action  was  commenced  and  that  he  had  not  con- 
tracted to  pay  the  obligation  sued  on  in  the  precinct  where  the 
action  was  commenced,  and  rendered  Judgment  for  plaintiff, 
prohibition,  which  is  but  a  preventive  and  not  a  corrective 
remedy,  did  not  lie,  but  defendant's  remedy  was  by  appeal  or 
certiorari  or  injunction.     (Page  126.) 

7.  PBOHismoif— RBSTB^miifo  Ezeoution  ok  Void  Judgment.  Pro- 
hibition does  not  lie  to  arrest  threatened  acts  of  a  Justice's  court 
to  enforce  by  execution  or  otherwise  a  void  Judgment  rendered 
by  it*    (Page  127.) 

8.  PBOHiBrnoN — ^REsxaiLiinNO  EtxEcuxioif.  Prohibition  lies  to  re- 
strain the  threatened  acts  of  one  who  is  not  vested  or  em- 
powered by  law  to  issue  executions  or  of  one,  though  empowered 
by  law  to  issue  executions,  from  issuing  an  execution  or  otherwise 


^  State  T.  Morse,  27  Utah,  836,  75  Pac.  789;  State  t.  Justice 
CJourt,  86  Utah,  98, 104  Pac.  760. 

*  State  V.  (SaUagher,  36  Utah,  68,  104  Pac.  750. 

*Ducheneau  v.  Ir^and,  5  Utah,  108,  18  Pac.  87;  People  v.  HlUs, 
6  Utah,  410,  16  Pac.  406;  Mining  Ck).  v.  McMaster,  19  Utah,  177,  56 
Pac  977. 
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enforcing  a  Judgment  which,  on  appeal  or  other  proceeding,  has 
been  stayed,  for  such  acts  amount  to  a  clear  case  of  usurpation 
of  Jurisdiction  or  an  encroachment  on  another  court  (Page 
128.) 

9.  Prohibition — ^RBsiBAiNiifo  Bnfobcemeitt  of  Void  Judgicbnt — 
Adequacy  or  Otheb  RsBiEOT.  The  ordinary  remedy  to  restrain 
the  enforcement  of  a  void  Judgment,  where  there  is  no  appeal, 
writ  of  error,  certiorari,  writ  of  review,  application  to  the  court 
rendering  the  Judgment,  or  any  other  speedy  and  adequate 
remedy  at  law,  is  by  injunction,  and  not  by  prohibition.  (Page 
128.) 

10.  Prohibition — Rbstbaining  Bnfobckment  of  Vbin  Judgment  — 
Adequacy  of  Otheb  Remedy.  Prohibition  will  not  lie  to  re- 
strain the  enforcement  of  a  void  Judgment  rendered  by  a  Justice's 
court  ousted  from  Jurisdiction  by  the  uncontradicted  aifidayit  of 
defendant,  ayerring  his  nonresidenoe  of  the  precinct  in  which 
the  action  was  commenced,  and  alleging  that  he  had  not  con- 
tracted to  pay  the  obligation  sued  on  in  the  precinct  in  which 
the  action  was  commenced,  because  of  adequacy  of  other  reme- 
dies.    (Page  129.) 

11.  Appeal  and  Ebbob— Habmless  Bbbob— Bbbonbous  Issue  of  Wbit 
of  Pbohibition.  The  error  in  issuing  prohibition  against  a 
Justice's  court  to  restrain  the  enforcement  by  execution  or 
otherwise  of  a  yoid  Judgment  rendered  by  it  is  not  prejudicial 
where  no  costs  are  taxed  or  Judgment  rendered  against  the 
court  except  to  restrain  the  enforcement  of  the  Judgment.  (Page 
129.) 

Appeal  from  District  Court,  Third  District;  Hon.  T.  D. 
Lewis,  Judge. 

Application  for  Writ  of  Prohibition  by  James  Campbell 
and  others  against  C.  F.  Durand. 

Judgment  for  plaintiffs.     Defendant  appeals. 

Affirmed. 

E.  A.  Walton  for  appellant 

Young  &  Moyle  for  respondents. 

STRAUP,  J. 
^  This  is  an  appeal  from  a  judgment  of  the  district  court 
granting  a  permanent  writ  of  prohibition.     In  the  petition 
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for  an  alternative  writ,  the  respondents,  Campbell  and  his 
wife,  alleged  that  J.  D.  Reavis  commenced  an  action  in  the 
justice  court  of  Murray  Precinct,  Salt  Lake  County,  against 
the  Campbells  to  recover  a  commission  for  the  sale  of  real 
estate.  Summons  was  served  on  the  Campbells  in  Salt  Lake 
City,  where  they  resided.  They  filed  an  affidavit  in  the  jus- 
tice court,  in  which  it  was  averred  by  them  that  they,  at  the 
commencement  of  the  action,  and  for  two  years  prior  thereto, 
were  not  residents  of  Murray  Precinct,  but  were  residents  of 
the  First  Precinct  of  Salt  Lake  City,  and  that  neither  of 
them  had  made  any  contract  with  the  plaintiff  to  perform 
any  obligation  in  Murray  Precinct  or  elsewhere.  It  is  not 
made  to  appear  that  any  counter  affidavit  was  filed.  The 
justice  ruled  that  the  affidavit  filed  by  the  Campbells  was 
"not  sufficient  to  oust  this  court  of  its  jurisdiction  and  is 
therefore  overruled."  Upon  the  failure  of  the  Campbells  to 
plead  to  the  complaint,  the  justice  entered  their  default, 
and,  upon  the  evidence  adduced  by  the  plaintiff,  rendered 
and  entered  a  judgment  against  them  on  the  26th  day  of 
October,  1906.  On  the  same  day  the  Campbells  filed  a 
written  notice  of  appeal,  appealing  from  the  judgment  to 
the  district  court  The  notice  was  not  served  until  the  23d 
day  of  November,  1906.  In  October,  1907,  the  appeal  was 
dismissed  by  the  district  court.  A  copy  of  the  record  of  the 
justice  court,  and  of  the  proceedings  had  in  the  case  before 
the  justice,  were  attached  to,  and  made  a  part  of,  the  peti- 
tion for  the  writ.  It  was  further  alleged  in  the  petition, 
on  information  and  belief,  that  Durand,  the  justice,  had 
applied  to  the  clerk  of  the  district  court  for  the  money  there 
on  deposit  in  lieu  of  a  written  undertaking  staying  proceed- 
ings on  the  appeal,  and  for  a  return  of  the  papers  from  the 
district  court  to  his  court,  and  that,  imless  restrained,  he 
would  proceed  to  execution  on  the  judgment.  It  was  further 
averred  that  by  the  filing  of  the  affidavit  by  the  Campbells 
in  the  justice  court  that  they  were  not  residents  of  Murray 
Precinct,  and  that  they  had  not  contracted  to  there  pay  the 
obligation  sued  on,  the  justice  was  deprived  or  ousted  of 
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jurisdiction  to  further  proceed  in  the  case  and  to  render  the 
judgment  which  was  rendered  by  him. 

In  response  to  the  alternative  writ  served  upon  him,  the 
justice  demurred  to  the  petition  for  want  of  facts.  The  de- 
murrer was  overruled.  He  then  answered,  admitting  the 
proceedings  in  the  justice  court  substantially  as  alleged  in 
the  petition,  and  that  an  appeal  had  been  taken  by  the  Camp- 
bells from  the  justice  court  to  the  district  court,  which  was 
dismissed,  He  denied  that  the  judgment  of  the  justice  court 
was  void;  and  denied  the  allegation  in  the  petition  that  he 
had  applied  for  the  money  in  the  district  court,  or  for  the 
papers,  or  that  he  would,  unless  restrained,  proceed  to  execu- 
tion on  the  judgment.  It  was  further  averred  by  him  that 
the  dismissal  of  the  appeal  in  the  district  court  constituted 
an  affirmance  of  the  judgment  of  the  justice  court,  which 
judgment  of  dismissal  was  unappealed  from,  unreversed,  and 
remained  in  full  force  and  effect,  and  that  the  matters  and 
things  allied  and  complained  of  in  the  petition  for  the  writ 
were  adjudged  adversely  to  the  petitioner  on  the  appeal,  and 
that  prohibition  was  not  the  proper  remedy.  Upon  the 
petitioners'  motion  for  judgment  on  the  pleadings,  the  dis- 
trict court  granted  a  permanent  writ  restraining  the  justice 
"from  further  proceedings  so  far  as  attempting  to  enforce 
tiie  judgment  or  pretended  judgment  entered  in  said  court, 
either  by  execution  or  otherwise.''  From  that  judgment  the 
justice  has  prosecuted  this  appeal. 

It  is  not  here  contended  by  appellant  that  the  dismissal 
of  the  appeal  in  the  district  court  adjudicated  the  validity 
of  the  judgment  appealed  from.  The  ground  upon  which 
the  appeal  was  dismissed  is  not  made  to  appear.  Since 
the  judgment  was  appealable  and  the  appeal  dismissed  on 
motion  of  Beavis,  it  may,  however,  be  assumed  that  it  was 
dismissed  because  of  some  default  or  neglect  on  the  part  of 
the  Campbells  in  not  properly  taking  or  perfecting  the  ap- 
peal, and  upon  some  ground  provided  by  statute  for  a  dis- 
missal of  an  appeaL 
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But  whatever  may  have  been  the  grounds,  it  is  clear  that  a 
mere  dismissal  of  the  appeal  did  not  adjudicate  the  validity 
of  the  judgment  appealed  from.  The  statute  pro- 
vides that,  when  an  appeal  from  a  justice  court  to  1 
the  district  court  is  dismissed,  the  judgment  appealed 
from  shall  have  the  same  force  and  validity,  and  may  be 
enforced  in  the  same  manner,  as  if  no  appeal  had  been  taken. 
The  dismissal  of  the  appeal  therefore  left  the  judgment  of 
the  justice  court  with  the  same  force  and  effect  as  though 
no  appeal  had  been  taken.  Any  order  made  by  the  district 
court  on  a  mere  dismissal  of  any  greater  and  different  effect 
than  that  declared  by  the  statute  would  be  without  force. 
What  is  here  contended  for  by  the  appellant,  and  contro- 
verted by  the  respondents,  is:  (1)  That  prohibition  was 
not  the  proper  remedy,  because  tibe  case  is  not  one  involving 
an  excess  of  legal  jurisdiction,  or  a  usurpation  of  jurisdic- 
tion, with  which  the  justice  was  not  vested  by  law;  (2)  that 
the  Campbells,  having  had  an  adequate  remedy  at  law  by 
appeal  which  was  exercised  by  them,  but  rendered  unavailing 
by  their  neglect  or  default,  cannot  thereafter  resort  to  pro- 
hibition, because,  to  permit  them  to  do  so,  is  in  effect  to 
convert  the  writ  of  prohibition  into  a  writ  of  review  or 
certiorari,  and  to  allow  a  defeated  litigant  to  resort  to  and 
invoke  successive  remedies,  first  by  appeal,  then  by  prohibi- 
tion, to  accomplish  the  same  purpose,  the  annulment  of  the 
judgment,  if  invalid;  and  (3)  that  the  district  court  erred 
in  rendering  a  judgment  on  the  pleadings. 

Even  though  all  that  is  claimed  by  the  respondents,  on 
the  question  of  remedy  should  be  conceded,  still  we  entertain 
considerable  doubt  as  to  whether  the  district  court  was  justi- 
fied in  granting  the  permanent  writ  on  the  pleadings,  for 
the  reason  that  the  allegation  in  the  petition  that  the  justice 
had  threatened  or  attempted  to  enforce  or  proceed  upon  the 
judgment,  or  that  he  was  about  to  do  so,  was  denied  by  him. 
The  district  court,  in  rendering  judgment  on  the  pleadings, 
notwithstanding  the  d^al,  evidently  proceeded  on  the  the- 
oiy  that  such  allegation  in  the  petition  was  not  essential. 
There  may  be  circumstances  where  usurpation  of  jurisdiction 
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or  want  or  excess  of  legal  jurisdiction  may  be  arrested  by 
prohibition,  though  no  attempt  or  threat  to  commit  such 
unauthorized  acts  had  been  made. 

The  general  rule,  however,  undoubtedly  is  that  to  grant 
prohibition  it  should  clearly  be  made  to  appear  that  the  in- 
ferior tribunal  or  board,  etc,  is  about  to  proceed  in  some 
matter  over  which  it  possesses  no  jurisdiction,  or  that  it  by 
some  acts,  or  declarations,  indicated  an  intention  to 
pursue  such  a  course.    (2  Spell.  Inj.  and  Extr.  Rems.  2 

(2d  Ed.),  section  1750.)  And,  as  said  by  the  Cali- 
fornia and  other  courts,  it  would  seem  reasonable  to  require 
that,  before  a  judge  or  court  should  be  prohibited  from  doing 
an  act,  it  should  appear  that  he  was  about  to  proceed  or  had 
threatened  to  do  the  act  {Lewis  v.  Superior  Court,  11  Cal. 
App.  483,  105  Pac.  763.)  But  we  are  of  the  opinion  that 
the  remedy  by  prohibition  was  not  proper.  The  writ  of 
prohibition  is  a  prerogative  writ,  the  most  extraordinary  of 
all  the  writs,  and  is  "to  be  used  with  caution  and  forbear- 
ance." The  proper  purposes  of  its  office  or  function  have 
not  always  been  observed,  and  in  some  instances  have  been 
confused  with  those  of  certiorari,  because  of  the  relief  al- 
lowed by  both  against  an  excess  of  jurisdiction  of  the  inferior 
tribunal  or  where  excess  of  jurisdiction  may  be  involved. 
And  prohibition  has  been  granted  in  cases  where  the  question 
of  remedy  was  not  raised,  and  where,  had  it  been  raised, 
the  relief,  on  the  ground  of  inappropriate  remedy,  might 
probably  have  been  denied.  {Hvbhard  v.  Justice  Court,  5 
Cal.  App.  90,  89  Pac.  865.) 

The  general  rule  in  this  jurisdiction,  as  well  as  in  most 
jurisdictions,  is  that  prohibition  will  not  issue  where  there  is 
available  to  the  applicant  another  plain,  speedy,  and 
adequate  remedy  in  the  ordinary  course  of  law,  either  3 

by  appeal,  or  writ  of  error  or  other  writ  of  review, 
certiorari,  injunction,  or  other  proceeding  appropriate  to  the 
relief.  (82  Cyc.  613.)  There  and  in  notes  to  the  case  of 
Staie  V.  Superior  Court,  111  Am.  St  Rep.  929,  may  be 
found  a  discussion  and  a  collection  of  cases  bearing  upon  the 
question  of  remedy  by  prohibition. 
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But  our  court  in  the  case  of  StcUe  ex  rel.  v.  Morse,  27 
Utah  336,  75  Pac  739,  has  very  clearly,  and  we  think  cor- 
rectly, defined  the  true  office  or  function  of  the  writ 
of  prohibition  to  be  a  process  by  which  a  superior  4 

court  prevents  an  inferior  court  or  tribunal,  etc.,  from 
usurping  or  exercising  a  jurisdiction  with  which  it  has  not 
been  vested  by  law,  and  to  arrest  it  from  exercising  a  want 
or  an  excess  of  a  l^al  jurisdiction,  and  not  to  prevent  or 
correct  an  erroneous  exercise  of  jurisdiction.  Numerous 
cases  and  authorities  are  there  cited  and  reviewed  supporting 
such  views.  The  same  doctrine  is  stated  in  2  Spell,  on  Inj. 
and  Extr.  Rems.  (2d  Ed.),  sections  1716,  1729.  In  the 
latter  section  it  is  said :  "And  imder  statutes  vesting  courts 
of  common  pleas  inferior  to  the  Supreme  Court  with  super- 
visory and  corrective  as  well  as  appellate  jurisdiction  over 
justices'  courts  (and  such  is  the  case  here  as  provided  by 
the  Constitution,  and  by  statute),  prohibition  to  the  latter 
will  be  refused  and  aggrieved  parties  left  to  pursue  the  reme- 
dies provided  by  statute  by  appeal  or  otherwise,  notwith- 
standing an  excess  of  jurisdiction  by  justices,"  The  same 
doctrine  is  supported  also  in  the  case  of  Powelson  v.  Lock- 
vH>od,  82  Cal.  613,  23  Pac.  143,  and  Hubhard  v.  Justice 
Court,  supra,  and  other  cases  there  referred  to.  The  rule 
announced  in  the  case  of  the  State  ex  rel.  v,  Morse  has  also 
been  followed  and  applied  by  this  court  in  the  case  of  the 
State  ex  rel.  Robinson,  v.  Justice  Court,  36  Utah  93,  104 
Pac.  760. 

It  is  conceded  that  the  justice  court  had  jurisdiction  of 
subject-matter,  and  of  the  person  of  the  defendants,  but  the 
contention  made  is  that  the  filing  of  the  affidavit  by  them 
ousted  the  justice  court  of  jurisdiction  to  further  proceed 
in  the  case,  except  to  transfer  it  In  the  case  of  the 
State  ex  rel.  v.  Oallagher,  36  Utah  68,  104  Pac.  750,  5 

it  was  held  by  this  court  that,  under  section  1,  chap- 
ter 92,  page  108,  Sess.  Laws  Utah  1905,  the  filing  of  the  an 
affidavit  by  a  defendant,  such  as  was  filed  by  the  Campbells, 
showing  that  he,  at  the  commencement  of  the  action  in  the 
justice  court,  was  not  a  resident  of  the  precinct  in  which  the 
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action  was  commenced,  stating  his  residence  to  be  in  another 
precinct,  and  averring  that  he  had  not  contracted,  to  pay  the 
obligation  sued  on  in  the  precinct  where  the  action  was  oom- 
menced,  ousted  the  justice  of  jurisdiction  in  the  case,  except 
to  transfer  it  and  transmit  the  papers  to  another  justice,  and 
that  a  judgment  rendered  by  the  justice  before  whom  the 
action  was  commenced  was,  under  such  circumstances,  void 
for  want  of  jurisdiction  to  render  it. 

Now,  what  remedy  was  open  to  the  Campbells  for  relief 
against  the  void  judgment  and  against  its  enforcement? 
They  undoubtedly  had  a  remedy  by  appeal.    If  such  remedy 
was    not    availing,    they  had  a  remedy  by  certiorari.     If 
neither  of  such  remedies  was  availing,  and  if  there 
was  no  appropriate  method  by  motion  to  set  the  judg-  6 

ment  aside,  the  remedy  by  injunction  was  open  to 
them.  The  justice  court,  having  jurisdiction  of  subject- 
matter,  and  of  the  persons  of  the  defendants,  was  vested 
with  legal  jurisdiction  to  hear  and  determine  all  the  issues 
of  and  all  questions  in  the  case,  and  with  which  he  was  vested 
or  empowered  by  law  to  hear  and  determine.  He  was  em- 
powered in  such  case  to  enter  an  erroneous  judgment,  even 
a  void  judgment,  as  well  as  a  correct  judgment.  Of  course, 
when  the  undisputed  affidavit  of  the  defendants  was  filed, 
it  was  his  plain  legal  duty  to  transfer  the  case.  He  had  no 
discretion  to  refuse  to  transfer  it  and  exceeded  his  jurisdic- 
tion when  he  retained  it  and  proceeded  to  a  determination 
of  it  But  that  act  had  been  conmiitted.  It  is  manifest 
that  the  writ  of  prohibition  cannot  be  employed  to  undo  a 
thing  already  done,  though  done  in  excess  of  jurisdiction. 
Prohibition  is  a  preventive,  not  a  corrective,  remedy.  Other 
and  appropriate  remedies  are  provided  for  relief  in  sudi 
case. 

It,  however,  is  asserted  by  respondents  that  prohibition 
ought  to  lie  to  arrest  threatened  actions  of  a  justice  to 
enforce,  by  execution  or  other  proceeding,  a  void  judgmOTit. 
They  have  not  referred  us  to  any  case  where  it  has  been 
held  that  the   writ  may   properly  be   employed  for   such 
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pfurpoee.     Th^  have  rather  assumed  that  the  writ  7 

would  lie  to  prevent  such  acts  for  the  reason  alone 
that  the  judgment  was  void,  and,  too^  regardless  of  other  and 
appropriate  remedies.  There  are  cases,  however,  where  it 
has  been  held  that  prohibition  will  lie  to  restrain  the  en- 
forcement of  a  void  judgment  where  there  is  no  other  remedy 
available  to  the  party  aggrieved.  It  was  so  held  in  the 
case  of  Ex  parte  Lyon,  60  Ala.  650,  where  there  was  no  right 
of  appeal  from  the  judgment  So,  too,  in  the  cases  of 
Ciiy  of  Charleston  v.  Seller,  46  W.  Va.  44,  30  S.  E.  152, 
and  People  ex  rel.  Sprague  v.  Fitzgerald,  15  App.  Div.  539, 
44  N.  T.  Supp.  556,  prohibition  was  allowed  to  prevent  the 
enforcement  of  a  void  judgment,  but  in  neither  of  them  does 
it  appear  that  the  question  of  remedy  was  raised,  nor  was 
the  question  of  other  remedies  alluded  to.  It  seems  that  in 
the  case  of  People  v.  House,  4t  Utah  369,  10  Pac.  838,  where 
the  question  of  remedy  was  raised,  it  was  held  by  a  divided 
court  that  the  writ  was  proper  on  the  theory  that  neither 
an  appeal  from  the  judgment  nor  the  prosecution  of  a  pro- 
ceeding by  certiorari,  both  of  which  were  conceded  to  have 
been  availing,  was  adequate.  It  was  there  said  that  certiorari 
was  inadequate  because  on  such  ^  proceeding  the  reviewing 
court  could  only  annul  and  set  aside  the  void  judgment,  but 
could  not  restrain  the  inferior  court  from  enforcing  it  after 
it  was  annulled  and  set  aside,  that  an  appeal  was  not  ade- 
quate because  the  inferior  court  had  no  jurisdiction  to  render 
the  judgment,  and  hence  the  appellate  cQurt  had  no  jurisdic- 
tion to  disturb  it  But  in  a  subsequent  case  {Ducheneau  v. 
Ireland,  5  Utah  108,  13  Paa  87),  the  writ  to  prevent  the 
enforcement  of  a  void  judgment,  one  rendered  without  juris- 
diction of  subject-matter,  was  denied  because  an  appeal  from 
the  judgment  was  held  to  be  an  adequate  remedy.  So,  also, 
was  the  writ  denied  in  the  oases  of  People  v.  HUls,  5  Utah 
410,  16  Pac.  405,  and  Mining  Co.  v.  McMaster,  19  Utah 
177,  66  Pac.  977,  on  the  groimd  that  an  appeal  from  the 
judgment  was  an  adequate  remedy.  So,  too,  was  it  held  in 
the  cases  of  Mancello  v.  BeUrude  [Cal.],  11  Pac.  501,  and 
Tapia  v.  MaHinez,  4  N.  M.  [Gild.]  829,  16  Pac.  272,  that 
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prohibition  would  not  lie  to  prevent  the  enforcement  of  a 
void  judgment — one  rendered  where  the  court  had  no  juris- 
diction of  subject-matter,  because  other  remedies  were  avail- 
able. And,  because  other  appropriate  remedies  generally  are 
available,  the  cases  are  indeed  rare  where  the  enforcement  of 
a  judgment^  though  void,  was  restrained  by  prohibition. 

Of  course  prohibition  would  lie  to  restrain  the  threatened 
acts  of  one  who  was  not  vested  or  empowered  by  law  to  issue 
executions,  or  of  one,  though  empowered  by  law  to 
issue  executions,  from  issuing  an  execution  or  other-  8 

wise  enforcing  a  judgment  which  on  appeal  or  other 
proceeding  had  been  stayed,  for  such  acts  would  amount  to 
a  clear  case  of  usurpation  of  jurisdiction,  or  an  encroach- 
ment upon  another  court.     (High  on  Extr.  Leg.  Rems.  [3d 
Ed.],  section  789.) 

The  ordinary  and  usual  remedy  employed  to  restrain  the 
enforcement  of  a  judgment,  though  void,  where  there  is  no 
appeal,  writ  of  error,  certiorari,  or  other  writ  of  review,  nor 
any  appropriate  method  by  application  to  the  court  having 
rendered  the  judgment  nor  other  speedy  and  adequate  rem- 
edy at  law,  is  not  by  prohibition  but  by  injunction- 
(1  Black,  Judgment  [2d  Ed.],  section  37Q;  1  High 
Injunctions   [4th  Ed.],  section  228;   23  Cyc.   993-  9 

994;  1  Spell.  Injunctions  Extr.  Rems,  [2d  Ed.], 
sections  105,  109;  8  Am.  Dig.  Dec.  Ed.,  p.  1720.)  The 
rule  stated  in  Cyc.  is  "that  equity  may  properly  enjoin  the 
enforcement  of  a  judgment  which  is  absolutely  and  entirely 
void,  especially  if  the  judgment  is  regular  on  its  face  and 
does  not  disclose  the  grounds  of  its  invalidity.  But,  to  ob- 
tain relief  on  this  ground,  it  is  necessary  for  the  complain- 
ant to  show  that  he  has  no  adequate  remedy  at  law,  or  that 
he  has  exhausted  his  legal  remedies  by  motion  to  vacate, 
or  strike  out  the  judgment,  or  by  certiorari  to  review  it 
.  .  .  A  judgment  void  for  want  of  jurisdiction  over  the 
person  of  defendant  may  be  enjoined  in  equity.  And  the 
same  remedy  may  be  sought  where  the  failure  of  jurisdiction 
was  in  respect  to  the  subject-matter  of  the  action.  But  the 
complainant  has  the  burden  of  proving  affirmatively  the  facts 


Digitized  by 


Google 


Campbell  bt  al,  v.  Duband.  129 

oanstituting  want  of  jurisdiction  and  that  he  has  not  been 
negligent  in  failing  to  seek  his  remedy  at  law/'  In  1  Spell- 
ing, section  109,  the  author  says :  "Usually  the  enforcement 
of  a  justice's  judgment  unappealed  from  will  not  be  enjoined, 
unless  defendant,  without  his  negligence,  has  been  hindered 
by  fraud  or  accident  from  availing  himself  of  his  defense. 
But,  when  a  void  judgment  in  a  justice's  court  is  for  a  sum 
80  small  that  no  appeal  or  certiorari  can  be  prosecuted  to 
set  it  aiside,  an  injunction  is  the  only  remedy."  That  is 
but  saying  that  where  there  is  no  appeal,  or  where  certiorari 
cannot  be  prosecuted  to  set  aside  a  void  judgment,  injimction 
is  the  only  remedy  to  restrain  proceedings  on  the  judgment. 
Of  course,  even  equity  will  not  enjoin  the  enforcement  of  a 
void  judgment  where  the  complainant  had  an  appropriate 
method  by  application  to  the  court  having  rendered  it,  or  a 
remedy  by  appeal  or  certiorari.     (17  Cyc.  1170.) 

For  stronger  reasons,  should  it  be  said  that  prohibition 
will  not  lie  to  restrain  the  enforcement  of  a  void  judgment 
where  such  remedies  are  open  to  the  applicant,  especially 
where  the  court  rendering  the  judgment  had  jurisdiction  both 
of  subject-matter  and  of  the  person,  but  was  ousted  of 
jurisdiction  by  reason  of  certain  proceedings  had  or  10 
things  done  in  the  case,  such  as  the  filing  of  an  a£S- 
davit  that  the  defendant  was  not  a  resident  of  the  precinct 
in  which  the  action  was  commenced,  and  had  not  contracted 
to  there  pay  the  obligation  sued  on.  And  if  neither  appeal 
Dor  certiorari,  nor  any  other  plain,  speedy,  and  adequate  rem- 
edy at  law,  was  available  to  the  applicant  to  prevent  the  en- 
forcement of  the  judgment,  and  if  they  were  not  n^ligent 
in  failing  to  seek  their  remedy  at  law,  we  do  not  see  why 
injunction  would  not  have  afforded  them  ample  relief. 

Notwithstanding  our  opinion  that  prohibition  was  not  the 
proper  remedy,  and  also  assuming  that  the  district  court,  for 
the  reasons  suggested,  erred  in  granting  the  writ  on  the 
pleadings,  we  nevertheless  are  also  of  the  opinion  that 
the  justice  was  not  prejudiced  by  the  judgment  of  11 
the  district  court  restraining  him  from  enforcing,  or 
39  Utab— 9 


Digitized  by 


Google 


130  Thibty-Nine  Utah. 

proceeding  upon  a  judgment  which  is  a  mere  nullity.  Xo 
costs  were  taxed,  and  no  judgment  was  rendered,  against 
him,  except  to  restrain  him  from  enforcing  or  otherwise 
proceeding  upon  the  void  judgment.  If  the  right  still  ex- 
ists on  motion  of  the  justice  or  of  either  party  in  the  case 
before  the  justice  to  transfer  it  to  another  justice,  that  right 
has  not  been  affected  nor  disturbed  by  the  judgment  of 
the  district  court,  for  the  reason  that  the  judgment  in  very 
plain  terms  only  restrained  the  justice  "from  further  pro- 
ceeding so  far  as  attempting  to  enforce  the  judgment  or 
pretended  judgment  entered  in  said  (justice)  court,  either 
by  execution  or 'otherwise."  The  judgment  of  the  justice 
court  being  a  mere  nullity  and  optn  to  both  direct  and 
collateral  attacks  whenever  and  wherever  it  may  be  brought 
in  question,  the  justice  would  not  have  been  justified,  either 
upon  his  own  motion  or  upon  the  request  or  direction  of 
one  interested  in  the  judgment,  to  issue  an  execution  upon 
it,  or  otherwise  to  enforce,  or  to  proceed  on,  it,  though  the 
writ  of  prohibition  had  been  denied  on  the  grounds  alone 
that  the  remedy  was  not  appropriate,  or  that  the  justice  had 
not  attempted  nor  threatened  to  enforce  the  judgment 

We  therefore,  under  the  circumstances,  think  that  the 
justice  was  not  prejudiced  (Baird  v.  Justice  Court,  11  Cal. 
App.  349,  105  Pac.  259),  and  that  the  judgment  of  the 
district  court  ought  to  be  affirmed.     It  is  so  ordered. 

FRICK,  C.  J.,  and  McCARTT,  J.,  concur. 


KICK  V.  WELLS  FARGO  COMPANY. 


No.   2190.    Decided   May   6»   1911    (115   Pac.   991). 

1.  Cabbiebs — LiVB  Fish — Care — ^Dutt  of  Cabbies.  In  a  suit  against 
an  express  company  for  death  of  young  trout  in  transit,  it  was 
error  to  assume  as  a  matter  of  law  that  the  fish  were  afflicted 
with  such  latent  infirmity  as  to  require  the  shipper  to  notify 
the  company  what  to  do  in  caring  for  them  in  transit;  the 
necessity  for  such  notice  being  properly  found  upon  evidence 
as  a  question  of  fact    (Page  136.) 
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2.  Carrtkrs — Acnoxs  —  Neoativb  Findings  —  Want  op  Evidence. 
The  rule  that  a  negative  finding  may  be  made  where  there  is 
no  evidence  to  sustain  an  affirmative  issue  applies  where  the 
burden  of  proof  is  upon  the  party  against  whom  the  finding 
is  made,  but  did  not  apply  to  a  question  whether  a  carrier  of 
live  fish  negligently  cared  for  them;  the  burden  to  show  care 
being  on  it.     (Page  137.) 

3.  CARsnEBS — Live  Fish  —  Care  in  Tba'nsportation  —  Burden  of 
Proof.  The  burden  was  on  an  express  company  sued  for  death 
of  young  trout  to  show  why  it  did  not  deliver  the  shipment  in 
as  good  condition  as  that  in  which  it  was  received,  in  the 
absence  of  a  special  contract  limiting  the  company's  duty. 
(Page  138.) 

i  CARBiBts — Live  Fish — Care  in  Transit.  That  an  express  com- 
pany's employee  used  due  care  ahd  diligence  according  to  his 
best  knowledge  does  not  excuse  liability  for  death  of  part  of 
the  fish;  the  company's  duty  being  fixed  by  law,  and  not  measur- 
able by  the  employee's  knowledge.    (Page  138.) 

6.  Carriers — Live  Fish — Care  in  Transit.  A  finding  that  an  ex 
press  company  was  not  negligent  in  "transporting"  live  fish  does 
not  show  that  care  was  used  in  handling  the  shipment.  (Page 
139.) 

Appeal  from  District  Court,  Third  District ;  Hon.  T.  D, 
LewU,  Judge. 

Action  by  P.  M.  Rick  against  the  Wells  Fargo  Company. 

Judgment  for  defendant.     Plaintiff  appeals. 

Revebsed  and  kemanded,  for  new  triaL 

Geo.  B,  Hancock  for  appellant. 

Allen  T.  Sanford  for  respondent. 

FRICK,  C.  J. 

Appellant  brought  this  action  against  the  respondent,  as 
a  common  carrier,  to  recover  damages  which  were  caused  by 
the  death  of  19,500  "young  trout  fish'^  through  the  alleged 
n^ligence  of  respondent  while  being  transported  by  it  from 
Salt  Lake  City  to  Elsinore,  Utah.  In  the  complaint  ap- 
pellant, in  substance,  alleged  that  respondent  was  engaged 
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in  the  business  of  a  common  carrier ;  that  in  April,  1908,  at 
Salt  Lake  City,  Utah,  it  received  for  transportation  from 
one  C.  Vadner  for  plaintiff  about  20,000  "young  trout  fish" 
in  good  condition,  to  be  transported  by  respondent  by  express 
from  said  Salt  Lake  City  to  the  plaintiff  at  Elsinore,  Utah ; 
"that  owing  to  the  negligence  of  the  defendant  (respondent) 
and  its  agent  and  the  unskillful  and  careless  manner  in 
which  said  defendant  handled  said  fish  during  their  trans- 
portation, and  owing  to  the  failure  and  neglect  of  defend- 
ant and  its  agent  to  sufficiently  agitate  the  water  in  which 
said  fish  were  contained,  19,500  of  said  fish  died  in  trans- 
portation and  while  in  the  care  and  custody  of  the  defend- 
ant." Appellant  also  alleged  demand  and  refusal  to  pay 
the  amount  claimed  by  him,  and  that  the  value  of  the  fish 
was  ninety-seven  dollars  and  fifty  cents,  and  that  the  express 
charges  which  had  been  paid  by  appellant  amounted  to  ten 
dollars  and  fifty  cents.  Upon  the  forgoing  allegations  he 
prayed  judgment  for  one  hundred  and  eight  dollars.  The 
respondent  filed  an  answer  in  which  it  admitted  that  it  was 
engaged  in  the  business  alleged  in  the  complaint;  admitting 
that  20,000  young  trout  were  shipped  by  Vadner  to  appel- 
lant at  Elsinore,  Utah;  admitted  the  demand  and  refusal 
to  pay  the  alleged  claim  for  damages;  admitted  that  appel- 
lant paid  ten  dollars  and  fifty  cents  as  express  charges,  and 
that  approximately  19,500  "of  said  fish  died  in  transporta- 
tion." For  further  answer  respondent  denied  the  value  of 
the  fish  to  be  as  alleged,  and  further  denied  "each  and  every 
other  allegation  of  the  complaint."  Upon  the  issues  thus 
joined  the  case  was  tried  and  submitted  to  the  court  without 
a  jury.  The  court  found  the  material  facts  substantially 
as  follows :  That  about  the  8th  day  of  March,  1908,  appel- 
lant purchased  from  one  C.  S.  Vadner,  at  Salt  Lake  City, 
Utah,  20,000  yoimg  trout  fish;  that  said  fish  were  by  said 
Vadner  at  Salt  Lake  City,  Utah,  at  said  time,  delivered  to 
respondent  for  shipment,  and  were  by  it  received  in  good 
condition  to  be  transported  from  said  Salt  Lake  City  to  Elsi- 
nore, Utah ;  "that  in  order  to  safely  transport  young  trout, 
such  as  were  shipped  by  the  plaintiff,  it  is  necessary  that 


Digitized  by 


Google 


Rick  v.  Wells  Faeoo  Company.  133 

they  have  special  care  and  attention,  in  that  the  water  shall 
be  frequently  aerated  by  lifting  up  the  water  in  a  cup  and 
pouring  it  into  the  vessel  containing  the  fish;  that  the 
plaintiff  or  his  agents  in  shipping  said  fish  gave  the  defend- 
ant no  notice  or  instructions  that  any  special  care  or  attenr 
lion  was  required,  and  the  defendant's  employee  or  agent  in 
handling  said  fish  used  due  care  and  diligence  according  to 
his  best  knowledge  and  information  in  handling  fish;  that 
in  the  transportation  of  said  fish,  owing  to  the  fact  that  the 
water  was  not  suflSciently  aerated,  19,500  of  said  fish  died, 
of  the  value  of  ninety-seven  dollars  and  fifty  cents/'  As  a 
conclusion  of  law  the  court  found  that  reivioadent  was  "not 
piiilty  of  any  negligence  in  the  transportation  of  said  fish." 
Judgment  therefore  was  rendered  in  favor  of  respondent, 
from  which  this  appeal  is  prosecuted. 

The  first  error  assigned  by  appellant  is  that  the  court  erred 
in  finding  the  facts  we  have  italicized  for  the  reasons  that 
they  are  outside  of  the  issues  presented  by  the  pleadings, 
and  wholly  unsupported  by  any  evidence.  If  the  facts  ob- 
jected to  are  material  and  the  contentions  of  appellant  as 
we  have  set  them  forth  are  correct,  then  we  think  the  court 
erred  in  making  the  findings,  and  that  such  error  is  prejudi- 
cial. First,  then,  were  the  facts  which  are  objected  to  ma- 
terial to  the  just  and  proper  disposition  of  the  case?  This 
depends  upon  the  law  applicable  to  a  state  of  facts  such  as 
is  disclosed  by  the  pleadings.  From  the  findings  which  are 
assailed,  it  is  clear  that  the  trial  court  proceeded  upon  the 
theory  that  the  young  trout  belonged  to  that  class  of  freight 
which  was  afflicted  with  some  inherent  latent  weakness,  in- 
firmity, or  vice  which  the  owner  or  shipper  was  required  to 
make  known  to  the  carrier,  so  that  the  carrier  might  guard 
against  the  consequences  arising  therefrom  either  by  refus- 
ing to  receive  and  transport  the  freight  in  the  condition  it 
was  presented  for  transportation,  or  until  he  had  time,  if 
such  was  necessary,  to  make  preparation  to  handle  the  same 
safely.  The  court  must  have  concluded  that  the  failure 
to  impart  notice  of  the  infirmities  aforesaid  to  respondent 
amounted  to  a  concealment  or  fraud  upon  it  which  prevents 
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the  appellant  from  recovering  in  case  the  fish  were  injured 
or  destroyed  while  in  transport  by  some  of  the  infirmities 
aforesaid  and  without  special  negligence  upon  the  part  of 
respondent  in  transporting  them.  The  law  in  this  respect 
is  admirably  stated  by  the  author  of  Hutchinson  on  Car- 
riers in  volume  1,  sections  341,  342,  343,  as  follows: 

"Sec.  341.  The  carrier  of  living  animals  as  freight  is,  however, 
by  the  great  weight  of  authority  to  be  regarded  as  a  common  carrier 
as  to  such  freight,  aDd  not  as  a  special  agent  of  the  owner  for 
their  transportation  as  has  been  sometimes  contended.  But,  as  the 
law  has  introduced  by  implication  into  every  contract  for  the  car- 
riage of  goods  an  exception  to  the  carrier's  liability  in  case  where 
the  loss  to  them,  whilst  in  his  charge,  has  been  occasioned  by  the 
act  of  God  or  of  the  public  enemy,  or  by  their  own  decay  from  an 
inherent  Infirmity,  or  by  the  faUlt  of  the  owner  himself,  so  it  has 
from  the  necessity  and  Justice  of  the  case  introduced  an  exception 
in  favor  of  the  carrier  of  live  stock,  of  accountability  for  its  loss  or 
injury  resulting  from  its  own  uncontrollable  vicious  propensities, 
and  the  damages  incident  to  its  carriage  from  its  inherent  natural 
character.  And  this  question  as  to  the  relation  in  which  the  carrier 
stands  to  such  freight  is  of  more  importance  than  might  at  first 
be  imagined,  as,  if  he  is  to  be  treated  in  its  transaction  as  a  com- 
mon carrier,  he  becomes  an  insurer,  as  in  the  case  of  other  goods, 
against  loss  from  every  cause  except  the  acts  of  God  or  of  the  public 
enemy  or  of  the  animals  themselves,  unless  he  has  further  pro- 
tected himself  by  his  contract,  and,  in  case  of  loss  or  of  injury  to 
the  freight,  the  burden  of  proving  that  it  arose  from  its  own  fault 
rests  upon  him  if  he  would  excuse  himself  upon  that  ground. 

Sec.  342.  But  while  it  is  always  competent  for  the  carrier  to 
show  in  his  defense  that  the  injury  resulted  from  the  peculiar  nature 
or  inherent  vices  of  the  animals  themselves,  and  thus  excuse  himself 
from  liability  if  it  appear  that  he  has  been  guilty  of  any  negligence 
and  that  such  negligence  contributed  to  the  injury,  the  excuse  can 
no  longer  avail  him.  It  is  his  duty  to  exercise  at  all  times  ordinary 
care  in  guarding  the  stock  against  such  injuries  as  are  likely  to 
result  from  their  natural  propensities,  and  which,  in  view  of  the 
character  of  the  animals,  can  reasonably  be  foreseen  and  provided 
against;  and  for  a  failure  to  do  so  whereby  the  animals  caused 
themselves  injury  he  will  be  liable. 

Sec.  343.  It  is  clearly  the  duty  of  the  shipper  to  disclose,  if 
requested,  any  peculiarities  or  infirmities  of  the  animals,  known 
to  him  and  not  to  the  carrier,  which  would  increase  the  risk  of  car- 
riage in  the  usual  manner  or  require  greater  precautions  for  their 
safety  than  those  usually  requisite; and  so,  without  request,  it  would 
be  the  duty  of  the  shipper  to  disclose  such  peculiarities  or  infirmities 
not  known  to  the  carrier  and  not  discernible  from  the  appearance 
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or  condition  of  the  animals,  and  the  carrier  would  not  he  liable, 
in  the  absence  of  such  a  disclosure,  where,  having  used  the  care 
and  diligence  usually  requisite,  and  injury  was  sustained  proxi- 
mately owing  to  such  peculiarity  or  infirmity.  But  a  failure  so 
to  disclose  would  not  relieve  the  carrier  for  a  loss  proximately 
caused  by  his  own  negligence,  nor  could  he  complain  of  the  failure 
to  disclose  a  condition  of  things  evident  from  the  appearance  of  the 
animal  itself." 

In  Beard  v.  Ill  Cent.  By.  Co.,  79  Iowa  520,  44  N.  W. 
801,  7  L.  R  A.  280,  18  I.  R  A.  381,  the  Supreme  Court 
of  Iowa,  speaking  through  Mr.  Justice  Beck,  states  the  rule 
thus: 

"A  carrier's  duty  is  not  Umited  to  the  transportation  of  goods 
delivered  for  carriage.  He  must  exercise  such  diligence  as  is  re- 
quired by  law  to  protect  the  goods  from  destruction  and  injury 
resulting  from  conditions  which  in  the  exercise  of  due  care  may 
be  averted  or  counteracted.  He  must  guard  the  goods  from  destruc- 
tion or  injury  by  the  elements,  from  the  eftects  of  delays,  indeed 
from  every  source  of  injury  which  he  may  avert,  and  which,  in  the 
exercise  of  care  and  ordinary  intelligence,  may  be  known  or  antici- 
pated. Unknown  causes,  or  those  which  are  inherent  in  the  nature 
of  the  goods,  and  cannot  be,  in  the  exercise  of  diligence,  averted, 
will  not  render  the  carrier  liable.  The  nature  of  the  goods  must 
be  considered  in  determining  the  carrier's  duty.  Some  metals  may 
be  transported  in  open  cars.  Many  articles  of  commerce,  when 
transported,  must  be  protected  from  rain,  sunshine  and  heat  and  must 
have  cars  fitted  for  their  safe  transportation.  Live  animals  must  have 
food  and  water,  when  the  distance  of  transportation  demands  it. 
Fruit,  and  some  other  perishable  articles,  must  be  carried  with 
expedition  and  protection  from  frost.  So  the  carrier  must  attend 
to  the  character  of  the  goods  he  transports.  He  is  informed  thereof 
by  inspection  of  the  freight  bills,  or  by  other  papers  accompanying 
the  shipment." 

The  same  doctrine  is  announced  in  Carpenter  v.  B,  <&  0. 
Ry.,  6  Pennewill  (Del.)  15,  64  Atl.  253;  Maslin  v.  B.  &  0. 
By.,  14  W.  Va.  189,  35  Am.  Rep.  748,  and  in  4  Elliott 
on  Railroads,  section  1546.  Numerous  cases  are  cited  in 
the  foregoing  cases  and  by  Elliott,  to  which  it  is  not  neces- 
sary to  refer. 

Assuming,  therefore,  that  the  theory  outlined  in  the 
court's  finding  is  supported  by  the  great  weight  of  authority, 
yet    we    cannot    see    upon    what    issue    or    evidence    the 
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court  based  the  finding  which  is  assailed  by  appd-  1 

lant's  counsel.  The  court  must  have  assumed  as  a 
matter  of  law  that  the  trout  required  special  care  and  atten- 
tion while  in  transit  between  Salt  Lake  City  and  Elsinore, 
Utah,  a  distance  of  approximately  one  himdred  and  seventy- 
five  miles,  and,  further,  that  the  respondent  neither  knew 
nor  had  the  means  of  knowing  that  the  trout  required  such 
special  care  and  attention.  The  court  further  assumed  with- 
out proof,  so  far  as  the  record  discloses,  that  the  shipper 
failed  to  impart  notice  to  the  carrier  that  the  trout  re- 
quired special  care  and  attention  and  also  failed  to  impart 
notice  to  it  of  what  such  care  and  attention  consisted.  That 
the  court  apparently  treated  these  matters  as  questions  of 
fact  is  clear  enough,  or  he  would  not  have  made  the  findings 
complained  of.  In  view,  however,  of  the  pleadings  and  the 
evidence,  there  is  much  force  to  appellant's  contention  that 
he  had  no  opportunity  to  meet  such  an  issue  by  presenting 
any  evidence  upon  the  question,  and  hence  has  never  had  his 
day  in  court  upon  that  subject.  Can  it  be  assumed  as  a 
matter  of  law  that  young  trout  are  afflicted  with  such  a 
latent  infirmity  that  the  carrier  who  accepts  them  for  trans- 
portation in  good  condition  by  express,  which  every  one 
knows  is  the  speediest  and  perhaps  safest  method  of  trans- 
porting live  property,  like  young  fish,  must  be  expressly  told 
what  he  must  do  in  taking  care  of  them  while  in  transit? 
May  it  not  be  a  fact  that  the  transportation  of  young  trout 
has  become  of  such  frequent  occurrence  that  express  com- 
panies are  or  should  be  prepared  to  transport  them  safely 
without  express  directions  from  the  shipper  ?  At  all  events, 
must  not  the  foregoing  questions  as  well  as  whether  the 
shipper  or  the  carrier  was  negligent,  and,  if  so,  which  one's 
negligence  was  the  proximate  cause  of  the  loss  be  established 
by  evidence  as  a  matter  of  fact  and  not  assumed  as  a  matter 
of  law?  In  Chicago,  B,  &  Q.  Ry.  v.  Owen,  21  111.  App. 
339,  the  court  had  under  consideration  a  similar  question 
with  regard  to  the  transportation  of  a  valuable  calf  which 
while  in  transit  had  to  be  handled  by  the  train  and  station 
men.    The  calf,  by  reason  of  its  unruly  disposition,  required 
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the  handling,  and  by  reason  of  it  became  overheated  and 
died.  The  court,  in  speaking  of  whether  the  trainmen  in 
handling  the  calf  were  negligent  or  not,  at  page  343  said: 
^'Whether  a  given  act  is  negligent  or  improper  is  to  be  de- 
termined by  the  surrounding  circumstances  and  conditions 
existing  at  the  time  and  which  were  or  ought  to  have  been 
known  to  the  party  sought  to  be  charged."  So  may  it  also 
be  said  of  anything  omitted  as  well  as  of  any  act  of  commis- 
sion. It  may  be  that  the  duties  of  the  carrier  with  respect 
to  the  care  to  be  given  to  hogs,  cattle,  sheep,  and  horses  while 
in  transit  have  in  certain  districts  of  this  country  become  so 
generally  known  that,  in  case  the  facts  are  not  in  dispute, 
a  court  may  say  as  a  matter  of  law,  whether  the  carrier  was 
negligent  or  not  with  regard  to  given  conduct.  From  the 
record  before  us,  however,  it  would  seem  that  the  care  which 
young  trout  require  while  in  transit  is  rather  a  matter  that 
must  be  left  to  those  who  are  familiar  with  the  nature  and 
requirements  of  the  fish,  and  whether  the  carrier  or  the 
shipper  was  negligent  or  not  must  be  determined  from  the 
evidence  and  surrounding  circumstances.  The  court,  there- 
fore, made  a  finding  upon  a  subject  upon  which  the  parties 
have  not  been  heard  and  upon  which  there  was  no  competent 
eridence. 

Nor  can  it,  under  the  circumstances,  bp  said  that  the  find- 
ing in  question  was  proper  because  it  was  merely  a  negative 
finding,  and  that  such  a  finding  may  be  made  in  any  case 
where  there  is  no  evidence  in  support  of  an  affirma- 
tive issue.  No  doubt,  when  the  burden  of  proof  is  2 
upon  the  party  against  whom  the  negative  finding  is 
made,  the  foregoing  rule  is  applicable.  {Taie  v.  Rose,  35 
Utah  229,  99  Pac  1003.)  In  the  case  at  bar,  however,  the 
burden  of  proof  with  respect  to  whether  the  respondent  as 
a  common  carrier  took  proper  care  of  the  trout  while  in 
transit  was  upon  it. 

The  respondent  admitted  that  it  received  the  trout  for 
transportation,  and  that  about  19,500  of  them  died  while  in 
transit,  and  the  court  found  that  they  were  in  good  condi- 
tion when  respondent  received  them.     In  view,  therefore. 
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of  the  duty  that  the  law  imposes  upon  common  car- 
riers, the  burden  of  proof  was  upon  the  respondent  3 
to  show  why  it  did  not  deliver  the  trout  in  as  good 
condition  as  they  were  when  they  were  received  by  it.  The 
rules  with  respect  to  the  burden  of  proof  in  cases  where  live 
animals  are  transported  by  a  common  carrier  and  are  in- 
jured while  in  transit  is  well  stated  by  Mr.  Justice  Vander 
burgh  in  the  case  of  Boehl  v.  Chicago,  M.  &  St.  P.  By.,  44 
Minn,  at  page  192,  46  X.  W.  334,  in  the  following  language: 

"And  It  is  enough  to  make  a  prima  facie  case  against  him  (the 
carrier)  that  the  owner  allege  and  show  the  delivery  of  the  property 
to  the  carrier  and  the  nature  of  the  loss  or  damage  suffered  during 
its  transit.  It  will  then  devolve  on  the  carrier  to  show  that  such 
injury  was  caused  without  his  fault  and  through  the  inherent  nature 
or  propensity  or  'proper  vice*  as  it  is  sometimes  called  of  the  animals 
trac  sported." 

This  rule  applies  where  it  is  claimed  that  the  animals 
were  injured  through  the  negligence  of  the  common  carrier 
as  well  as  in  other  cases,  unless  the  action  is  based  upon  a 
special  contract  which  limits  the  duties  of  the  carrier  in  that 
regard.  This  rule  is  illustrated  and  applied  in  the  case  just 
referred  to. 

We  are  of  the  opinion,  therefore,  that  the  finding  objected 
to  was  upon  a  material  element  in  the  case,  that  it  is  not 
supported  by  the  evidence  nor  the  pleadings,  and  that 
it  does  not  fall  within  the  class  of  negative  findings  4 

which  may  be  based  upon  the  absence  of  evidence  for 
the  reason  we  have  given.  The  court  therefore  erred  in 
making  said  finding,  and  the  error  was  prejudicial  to  ap- 
pellant's rights.  Neither,  can  we  see  how  the  finding  that 
respondent's  "agent  in  handling  said  fish  used  due  care  and 
diligence  according  to  his  best  knowledge  and  information 
in  handling  fish"  can  aid  respondent.  It  may  be  that  an 
employee  of  a  common  carrier  may  have  used  due  care  "ac- 
cording to  his  best  knowledge  and  information,"  and  yet 
the  care  he  used  may  have  fallen  far  short  of  that  care  which 
the  carrier  was  bound  to  exercise  in  discharging  his  duty  to 
the  shipper.  The  employee's  knowledge  upon  the  subject 
may  have  been  greatly  lacking,  or  his  information  may  have 
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been  wrong.  The  carrier  can,  however,  not  shield  himself  in 
that  way.  He  must  at  his  peril  apply  that  degree  of  care 
in  transporting  property  of  all  kinds  which  the  law  imposes, 
and  can  excuse  himself  only  in  the  manner  and  under  the 
conditions  pointed  out  by  the  authorities  we  have  quoted 
from. 

Xor  does  the  fact  that  the  court  in  its  conclusions  found 
"that  the  defendant  was  not  negligent  in  the  transportation 
of  such  fish"  change  the  result.     Such  a  conclusion, 
under  the  issues,  could  only  have  reference  to  the  5 

means  used  by  respondent  in  transporting  the  fish  and 
not  to  their  care  while  in  transit.  But,  entirely  apaii;  from 
what  we  have  already  said  with  respect  to  the  burden  of 
proof,  we  think  that  such  burden  in  this  case,  in  view  of  the 
unqualified  admissions  in  the  answer,  was  upon  respondent 
to  show  that  the  fish  died  from  some  inherent  vice  or  in- 
firmity, the  consequences  of  which  could  not,  by  the  exercise 
of  reasonable  care,  have  been  obviated.  In  other  words,  the 
burden  was  upon  respondent  to  show  that  it  was  free  from 
fault  in  taking  care  of  the  fish  as  well  as  being  so  in  other 
respects.  Further,  we  think  the  court  should  make  special 
finings  upon  the  questions  (or,  if  the  case  be  tried  to  a  jury, 
that  they  be  required  to  find,  under  proper  instructions) 
whether  the  respondent  was  entitled  to  special  notice  with 
respect  to  what  care  the  trout  required  while  in  transit,  or 
whether  such  notice  was  given  or  not,  or  whether  respondent, 
in  view  of  the  business  it  was  engaged  in,  ought  to  have  had 
knowledge  of  the  special  care  that  young  trout  require  in 
transit,  and  whether  the  trout  died  from  some  latent  inherent 
infirmity  or  vice. 

For  the  foregoing  reasons,  the  judgment  is  reversed,  the 
cause  remanded  to  the  district  court,  with  directipns  to 
grant  a  new  trial,  and  to  permit  the  parties  to  amend  their 
pleadings  if  they  are  so  advised,  and  to  proceed  with  the  case 
in  accordance  with  the  views  herein  expressed.  Appellant  to 
recover  costs. 

McCAETY  and  STRAUP,  JJ.,  concur. 
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STATE  V.  BROW^. 
No.  2163.    Decided  May  5,  1911  (115  Pac.  994). 

1.  FoROEBT — Indictment — Variance — Names.  Under  Comp.  Laws 
1907,  section  4738,  making  erroneous  allegation  as  to  name  of  a 
person  injured  immaterial  where  an  offense  is  definitely  identi- 
fied, in  a  forgery  trial  there  was  no  fatal  variance  between  alle- 
gation that  the  bank  defrauded  was  "the  Commercial  National 
Bank"  and  proof  that  the  bank's  corporate  name  was  "Commer- 
cial National  Bank  of  Salt  Lake  City."     (Page  141.) 

2.  Criminal  Law — Instructions — ^Accused's  Qood  Character.  Ac- 
cused is  entitled  to  an  instruction  to  consider  all  the  evidence, 
including  evidence  of  good  character,  and  to  acquit  if  the  evi- 
dence of  good  character,  alone  or  with  the  other  evidence,  creates 
a  reasonable  doubt  as  to  accused's  guilt.     (Page  160.) 

3.  Criminal  Law — Instructions — Accused's  Oood  Character.  In- 
structions that,  no  matter  how  conclusively  the  other  evidence 
considered  by  itself  might  point  to  guilt,  proof  of  good  character 
might  create  a  reasonable  doubt,  where  doubt  would  not  other- 
wise exist,  and  might  lead  the  jury  to  believe,  in  view  of  the 
probabilities,  that  one  of  such  good  character  would  not  be  guilty 
and  the  other  evidence  was  not  true,  or  that  the  witnesses  in 
sotne  way  might  be  mistaken;  that  good  character  is  an  im- 
portant fact  with  every  man,  and  never  more  so  than  when  he  is 
on  trial  for  an  offense  rendered  improbable  by  a  uniform  course 
of  life,  etc.,  were  properly  refused  as  being  argumentative  and 
otherwise  improper.*     (Page  161.) 

Appeal  from  District  Court,  Third  District ;  Hon,  T.  D. 
Lewis,  Judge. 

Arthur  Brown  was  convicted  of  forgery  and  he  appeiJs. 

Affirmed. 

See,  also,  36  Utah  46,  102  Pac.  641. 

Pov^rs  and  Marioneaux  for  appellant. 

A.  R.  Barnes,  Attorney-General,  for  the  State. 


'  state  V.  Van  Kuran,  25  Utah,  8,  69  Pac.  60. 
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STRAUP,  J. 

The  defendant  was  convicted  of  the  crime  of  passing  a 
forged  instrument.  In  the  information  the  person  defrauded, 
and  upon  whom  the  forged  instrument  was  passed,  was  al- 
l^d  to  be  "the  Commercial  National  Bank,  a  corporation 
diily  organized  and  existing  imder  and  by  virtue  of  the  laws 
of  the  United  States."  The  instrument,  as  allied,  was  a 
certificate  of  deposit  issued  at  Salt  Lake  City,  by  the  "Com- 
mercial National  Bank,"  payable  to  A.  M.  Bartholdi,  whose 
name  was  forged  on  the  back  thereof,  which  instrument  the 
defendant,  with  knowledge  of  the  forged  indorsement,  pre- 
sented to  the  bank  at  Salt  Lake  City  for  payment. 

The  proof  showed  that  the  corporate  name  of  the  bank 
was  the  "Commercial  National  Bank  of  Salt  Lake  City." 
This,  it  is  urged,  constituted  a  fatal  variance.  I  think  not 
Upon  ijm  record  it  is  very  clearly  made  to  appear  that  the 
defendant  well  knew  that  the  corporation  to  which  the  proof 
related  was  that  to  which  the  information  referred.  The 
-  alleged  variance  in  no  manner  affected  the  identity  of 
the  bank.    Neither  the  court  nor  the  jury,  nor  the  de-  1 

fendant,  could  have  been  at  any  loss,  because  of  the 
alleged  variance,  to  understand  or  determine  what  bank  or 
corporation  was  referred  to.  Proof  was  also  made  that  the 
bank  was  generally  known  by  the  name  of  the  "Commercial 
National  Bank,"  and  that  the  defendant,  at  the  time  of  the 
offense,  was,  and  prior  thereto  had  been,  one  of  its  em- 
ployees. We  have  a  statute  (Comp.  Laws  1907,  section 
4738)  which  provides  that  "when  an  offense  shall  involve 
the  commission  of,  or  an  attempt  to  commit,  a  private  injury, 
and  shall  have  been  described  with  suflBcient  certainty  in  other 
respects  to  identity  the  act,  an  erroneous  allegation  as  to 
the  person  injured,  or  intended  to  be  injured,  shall  not  be 
material."  Because  of  this  statute,  and  under  the  circum- 
stances disclosed,  the  mistake  in  the  name  of  the  bank  can- 
not be  deemed  material.  (People  v.  Potter,  35  Cal.  110; 
People  V.  Hughes,  29  Cal.  258.)  I  think  the  bank  was  so 
described  in  the  information  as  to  admit  of  no  mistake  on 
the  trial,  or  in  the  future,  as  to  its  identity.     (Commovr 
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ivealth  V.  Jacobs,  152  Mass.  276,  25  K  E.  463;  Davis  v. 
State,  105  Ga.  808,  32  S.  E.  158.) 

The  defendant  placed  his  previous  good  character  in  evi- 
dence. Considerable  testimony  was  given  tending  to  sup- 
port it.  No  evidence  was  given  to  dispute  it.  The  defend- 
ant requested  the  court  to  charge  as  follows:  "The  jury 
are  instructed  that  the  law  in  a  criminal  case  clothes  the  de- 
fendant with  the  presumption  of  innocence;  and,  when  the 
proof  tends  to  overthrow  this  presumption  and  to  fix  upon 
such  defendant  the  presumption  of  guilt,  the  latter  is  pei^ 
mitted  to  support  the  original  presumption  of  innocence 
by  proof  of  good  character.  Such  good  character,  when 
proven,  is  a  circumstance  tending,  in  a  greater  or  lesser  de- 
gree, to  establish  his  innocence.  It  is  of  value  not  only  in 
doubtful  cases,  but  also  when  the  testimony  tends  very 
strongly  to  establish  the  guilt  of  the  accused.  WhA|  proven 
it  is  a  fact  in  the  case,  and  it  is  not  to  be  put  aside  by  the 
jury  in  order  to  ascertain  if  the  other  facts  and  circum- 
stances considered  in  themselves  do  not  establish  the  defend- 
ant's guilt  beyond  a  reasonable  doubt ;  but  such  good  charac- 
ter, if  proven,  should  be  considered  by  the  jury  in  connec- 
tion with  all  the  other  testimony  in  the  case  and  not  inde- 
pendently thereof,  and  the  guilt  or  innocence  of  the  defend- 
ant determined  from  all  the  testimony  in  the  case.  And  when 
80  considered,  no  matter  how  conclusively  the  other  evidence 
in  the  case  considered  hy  itself  may  point  to  the  guilt  of 
the  defendant,  such  good  character,  if  proven,  may  he  suffi- 
cient to  create  a  reasonable  dovht  of  defendant's  guilt,  and, 
too,  where  such  doubt  would  not  otherwise  exist  but  for  such 
good  character,  and  it  may  lead  the  jury  to  believe,  in  view* 
of  the  probabilities,  that  a  person  of  such  good  character 
would  not  be  guilty  of  the  offense  charged,  a/rid  that  the  other 
evidence  in  the  case  is  not  true,  or  that  the  witnesses  in  some 
way  may  be  rrdstdken  therein/*  The  court  gave  the  request, 
except  the  portion  italicized. 

The  defendant  also  requested  the  court  to  charge  that: 
"Your  are  further  instructed  that  good  character  is  an  im- 
portant fact  with  every  man,  and  never  more  so  than  when 
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he  is  on  trial  charged  with  an  offense  which  is  rendered 
improbable  in  the  last  degree  by  a  uniform  course  of  life 
wholly  in  consistent  with  any  such  crime.  There  are  cases 
— and  it  is  for  you  to  say  what  weight  it  shall  have  in  this 
case — where  it  becomes  a  man's  sole  dependence,  and  yet  may 
prove  sufBcient  to  outweigh  testimony  of  the  most  positive 
character.  The  most  clear  and  convincing  cases  are  some- 
times satisfactorily  rebutted  by  it  and  a  life  of  unblemished 
integrity  becomes  a  complete  shield  of  protection  against 
what  otherwise  may  appear  to  be  a  proof  of  guilt.  Good 
character  may  not  o^ly  raise  a  doubt  of  guilt  which  could  not 
otherwise  exist,  but  it  may  bring  conviction  of  innocence. 
In  every  criminal  trial  it  is  a  fact  which  the  defendant  is  at 
liberty  to  put  in  evidence,  and,  being  in,  the  jury  have  the 
right  to  give  it  such  weight  as  they  think  it  entitled  to.'^ 
This  request  the  court  refused. 

The  portion  of  the  first  request  given  by  the  court  was  the 
only  charge  given  on  the  question  of  good  character.  The 
refusal  of  the  court  to  charge  as  requested  is  assigned  as 
error.  The  questions  presented  by  this  assignment  are:  (1) 
When  evidence  of  previous  good  character  is  adduced,  is  it 
the  duty  of  the  court,  when  requested,  to  charge  on  the  sub- 
ject or  question  of  good  character  ?  (2)  If  so,  what  is  riieant 
by  that?  (3)  Was  that  duty  properly  discharged?  (4) 
If  not,  was  the  defendant  harmed  ? 

A  few  courts  have  held  that  it  is  not  proper  to  charge  at 
all  on  the  question  or  subject  of  good  character  on  the  theory 
that  to  do  so  is  singling  out  and  charging  on  the  weight 
and  effect  of  evidence,  and  is  invading  the  province  of  the 
jury.  Were  it  not  that  jurors  can  hardly  be  expected  to 
properly  apply  evidence  of  good  character,  understand  the 
purpose  for  which  it  may  be  considered  and  the  legal  effect 
which  they  may  give  to  it,  and  of  the  dangers  of  incorrect 
inferences  and  illogical  conclusions  from  jurors,  if  not  aided 
by  the  court,  there  would  be  much  force  to  this  theory.  But 
for  the  reasons  suggested,  courts,  with  substantial  unanimity, 
have  held  that  it  is  the  duty  of  the  court  when  requested,  to 
charge  on  the  subject  or  question  of  good  character.     The 


Digitized  by 


Google 


144  Thibty-Nine  Utah. 

first  question  may,  therefore,  readily  be  answered  in  the  af- 
firmative. 

Now  what  is  meant  by  it  t  The  undoubted  meaning  is  to 
state  to  the  jury  the  rules  applicable  to  that  kind  of  evidence, 
the  purpose  for  which  it  may  be  considered  by  them,  and  the 
legal  effect  which  they  in  their  judgment  may  give  to  it. 

Proof  of  good  character,  in  the  particular  that  it  is  indi- 
rect, as  distinguished  from  direct  or  positive  evidence,  is  not 
unlike  other  evidence  which  is  merely  circumstantial.  In 
criminal  cases  the  rule  in  this,  as  in  most  jurisdictions,  is 
that,  where  an  essential  fact  is  claimed  to  be  established  by 
circumstances,  it  is  the  duty  of  the  court,  if  requested,  to 
state  to  the  jury  the  legal  principles  or  rules  applicable  to 
that  kind  of  evidence.  As  the  courts  say,  this  is  for  the 
reason  that  a  jury  of  inexperienced  laymen,  without  as- 
sistance from  the  court,  could  hardly  be  expected  to  apply 
the  rules  applicable  to  that  kind  of  evidence,  and,  if  not  so 
instructed  and  warned,  there  is  danger  of  incorrect  infers 
ences  and  illogical  conclusions  from  jurors.  (People  v. 
Scott,  10  Utah  217,  37  Pac.  335;  2  Colby,  Grim.  L.  175.) 
So,  too,  a  jury  of  inexperienced  laymen  can  hardly  be  ex- 
pected to  apply  the  rules  applicable  to  evidence  of  good  char- 
acter, or  to  know  the  purpose  or  object  for  which  it  may 
properly  be  considered  by  them,  or  the  effect  which  they, 
in  their  judgment,  may  give  to  it,  without  assistance  from 
the  court.  Unless  properly  instructed  and  warned,  there  is 
danger  of  incorrect  inferences  or  illogical  conclusions  from 
jurors,  either  for  or  against  the  accused.  When  positive 
or  direct  evidence  is  adduced  tending  to  show  that  the  ac- 
cused did  or  did  not  commit  the  alleged  criminating  acts, 
jurors  can,  without  the  aid  of  the  court,  readily  apply  it 
When  evidence  of  good  character  is  adduced,  the  inquiry  may 
very  naturally  arise  to  the  inexperienced  layman  sitting  as 
a  juror:  In  what  way  does  that  tend  to  disprove,  or  con- 
trovert, or  weigh  against  positive  and  direct  testimony  of 
the  state,  or  tend  to  show  that  it  is  improbable,  or  untruthful, 
or  for  what  purpose  may  it  be  considered  and  what  effect 
given  it?     Or,  after  a  submission  of  the  case  to  the  juiy, 
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and  after  considering  and  deliberating  upon  all  of  the  evi- 
dence, certain  jurors  might  entertain  a  reasonable  doubt,  as 
to  the  defendant's  guilt,  created  by  and  based  upon  proof 
alone  of  good  character,  yet  might  be  persuaded  to  a  convic- 
tion of  the  defendant's  guilt  upon  the  fallacious  conclusion, 
or  erroneous  assumption  of  the  law,  that  a  juror,  against 
positive  and  direct  evidence  of  guilt,  is  not  justified,  in  any 
case,  to  entertain  a  reasonable  doubt  so  created  and  sup- 
ported by  good  character  alone.  But  the  law,  as  repeatedly 
declared  by  the  courts,  is  that  good  character,  which,  as  ex- 
pressed by  the  Georgia  court  (Shropshire  v.  State,  81  Ga. 
592,  8  S.  E.  450),  "in  this  day  of  large  fortunes  on  the 
one  hand,  and  poverty  on  the  other,  is  all  that  many  of  us 
have,"  may  have  such  probative  force  or  effect  as  not  only 
to  create  a  reasonable  doubt  as  to  the  accused's  guilt,  but  also 
to  lead  the  jury  to  believe  that  the  testimony  adduced  against 
the  accused  is  not  true,  or  is  improbable,  or  to  outweigh  or 
overcome  evidence  of  the  most  positive  character,  and  create 
a  conviction  of  innocence.  To  say  that  the  jury  in  their 
deliberation  and  judgment  may  not  give  such  effect  to  it 
is  to  deny,  to  an  extent,  the  value  and  benefit  of  good  char- 
acter as  evidence. 

It  is  seen  that  the  court  gave  the  portion  of  the  first  re- 
quest that  proof  of  good  character  should  be  considered  by 
the  jury  in  connection  with  all  the  other  evidence  in  the 
case  in  determining  the  guilt  or  innocence  of  the  defendant, 
but  refused  to  charge,  as  was  also  requested  in  that  request, 
that,  when  so  considered,  good  character,  if  proven,  may 
be  sufficient  to  create  a  reasonable  doubt  of  the  defendant's 
guilt,  which,  without  such  proof,  might  not  otherwise  exist, 
and  otherwise  failed  to  charge  the  jury  that  good  character, 
when  considered  in  connection  with  all  the  other  evidence 
in  the  case,  may  be  sufficient  to  create  such  a  doubt,  or  the 
legal  effect  which  the  jury  in  their  deliberation  and  judg- 
ment might  give  to  it,  or  the  object  or  purpose  for  which  they 
could  consider  it,  except  in  support  of  the  original  presump- 
tion of  innocence.  To  tell  the  jury  that  they  should  con- 
39  Utah— 10 
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sider  good  character  in  connection  with  all  the  other  evidence 
in  the  case  is,  as  stated  by  the  California  courts  (People  v. 
Bell,  49  Cal.  485),  not  telling  them  anything  beyond  let- 
ting in  the  evidence.  So,  too,  to  but  generally  tell  them  that 
it  should  be  so  considered  in  determining  the  guilt  or  inno- 
cence of  the  defendant,  is  not  telling  them  much  more,  for 
the  guilt  or  innocence  is  the  ultimate  thing  in  dispute,  the 
whole  proposition  involved  in  the  action,  qiu>d  erat  invenien- 
dmrij  and  is  not  unlike  telling  them  that  they  should  consider 
it  in  the  case.  (People  v.  Doggett,  62  Cal.  27.)  Such  a 
charge  in  no  particular  aids  or  guides  the  jury  in  applying 
such  evidence,  or  in  drawing  inferences  and  conclusions  from 
it,  or  in  determining  the  effect  to  be  given  it,  and  does 
not  avoid  the  dangers  of  incorrect  inferences  or  illogical  con- 
clusions, apt  to  be  drawn  by  jurors,  to  either  acquit  the  de- 
fendant because  of  previous  good  character  regardless  of 
other  evidence  in  the  case,  or  to  convict  him  on  an  errouisous 
assumption  that  they  are  not  justified,  in  any  case,  in  enter- 
taining a  reasonable  doubt  of  guilt  created  by  or  supported 
by  evidence  of  good  character  alone  as  against  positive  and 
direct  evidence  of  guilt.  To  tell  them  that  the  accused  may 
support  the  original  presumption  of  innocence  by  proof  of 
good  character,  that  such  proof  is  a  circumstance  tending  in 
a  greater  or  less  degree,  to  establish  innocence,  and  is  of 
value  in  doubtful  as  well  as  in  strongly  established  cases, 
is  telling  them  something,  but  not  enough.  To  limit  or  re- 
strict the  consideration  of  good  character  in  support  of  a  pre- 
sumption of  innocence  is  even  more  objectionable  than  was 
the  charge  in  the  Van  Kuran  Case,  25  Utah  8,  69  Pac.  60, 
hereafter  referred  to.  Yet  such  purpose  or  object  was  the 
only  concrete  thing  for  which  the  court  informed  the  jury 
they  could  consider  such  evidence,  outside  of  the  general 
statement  or  admonition  to  consider  it  in  connection  with  all 
the  evidence.  Qood  character  has  not  only  an  affirmative  but 
a  negative  probative  force  and  effect  It  has  a  probative 
force  and  effect  not  only  in  support  of  a  presumption  of 
innocence,  but  also  in  a  greater  or  less  d^ree  to  refute  or 
disprove  the  evidence  adduced  against  the  accused  and  to 
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repel  the  charge  made  against  him,  and  might  in  itself  be 
sufficient  to  create  a  reasonable  doubt  of  guilt  which  but  for 
such  proof  might  not  otherwise  exist,  and  might  even  be 
sufficient  to  refute  or  overcome  evidence  adduced  against  him 
of  the  most  positive  and  direct  character,  or  to  show  that 
it  was  not  true  or  was  improbable.  That  a  jury  may  legally 
give  such  effect  to  good  character  cannot  be  doubted.  To 
deny  it  is  but  to  assert  that  good  character  has  value  only 
in  doubtful  cases  or  in  cases  where  guilt  is  shown  only  by 
circumstantial  or  indirect  evidence.  Whether,  in  a  given 
case,  upon  a  consideration  of  all  the  evidence,  they  should 
give  such,  or  less,  or  no  effect  to  it,  as  against  positive  or 
diriect  or  other  evidence  of  guilt,  or  the  effect  or  weight  that 
should  be  given  to  it,  is  alone  for  their  determination.  But, 
to  properly  determine  that,  they  should  be  told  the  object  or 
purpose  for  which  such  evidence  could  be  considered,  and 
the  legal  effect  which  they,  under  the  law,  are  permitted,  in 
their  judgment,  to  give  to  it.  A  mere  charge  which  admon- 
ishes the  jury  to  consider  good  character  in  connection  with 
ail  the  other  evidence,  and  which  directs  them  that  if,  on  a 
consideration  of  all  of  it,  including  good  'character,  they 
entertain  a  reasonable  doubt  of  guilt,  to  acquit  the  accused, 
is  not  charging  the  jury  on  the  rules  or  principles  of  law 
applicable  to  evidence  of  good  character,  or  stating  the  ob- 
ject or  purpose  for  which  it  may  be  considered,  its  suffi- 
ciency as  evidence  to  support  a  reasonable  doubt  of  guilt,  or 
the  legal  effect  which  the  jury  in  their  judgment  may  give 
to  it 

Requests,  not  in  substance,  but  in  language  identical,  word 
for  word,  with  that  of  these  requests,  were  requested  in  the 
case  of  StM  v.  Van  Kuran,  25  Utah  8,  69  Pac.  60,  and 
were,  as  I  think,  there  approved.  In  that  case  the  trial 
court  refused  the  requests,  and  charged  the  jury  that  good 
character,  if  proven,  "is  a  fact  proper  to  be  considered  by 
the  jury  with  all  the  other  evidence  in  the  case  in  determin- 
ing the  question  whether  the  witnesses  who  have  testified  to 
facts  tending  to  criminate  him"  (the  defendant)  have  been 
mistaken  or  have  testified  falsely  or  untruthfully,  and  if 
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after  a  careful  consideration  of  all  the  evidence,  including 
that  bearing  upon  his  previous  good  character,  the  jury  entei^ 
tain  any  reasonable  doubt  of  the  defendant's  guilt,  then  it 
is  their  sworn  duty  to  acquit  him/'  This  court,  on  that  ap- 
peal, wherein  both  the  charge  and  the  rulings  refusing  the 
requests  were  assailed,  not  only  held  that  the  charge  was  er- 
roneous because  it  too  narrowly  restricted  and  confined  the 
purpose  for  which  good  character  could  be  considered,  but 
also  held  that  the  court  erred  in  refusing  to  give  the  sub- 
stance of  one  or  the  other  of  the  refused  requests.  The  court, 
after  referring  to  the  requests  and  the  charge,  and  upon  re- 
viewing and  considering  them,  said  that  the  instruction  was 
"misleading  and  erroneous,  for  the  accused  had  the  right  to 
have  such  testimony  considered  in  determining  the  question 
of  his  guilt  or  innocence  the  same  as  any  other  evidence  in 
the  case.  So  the  accused  had  the  right  to  have  the  jury 
charged  that,  in  determining  whether  or  not  he  was  guilty 
as  charged  in  the  information,  beyond  a  reasonable  doubt, 
his  good  character,  so  far  as  involved,  if  proven,  should  be 
considered  and  weighed  the  same  as  any  other  fact  estab- 
lished, and  that  it  in  itself  might  not  only  create  a  reasonable 
doubt  of  guilt,  which  might  not  otherwise  exist,  but  might 
carry  conviction  of  innocence.  We  conclude,  therefore^  that 
the  court  erred  in  its  charge  as  to  good  chai'acter,  and  that, 
at  least,  the  substance  of  one  or  the  other  of  the  requests 
hereinbefore  quoted  and  referred  to  should  have  been  given." 
For  such  reasons  alone  the  court  reversed  and  remanded  the 
case.  Now,  if  the  Van  Kuran  Case  is  to  be  followed,  the 
only  question  here  is :  Was  the  substance  of  one  or  the  other 
of  the  requests  given  in  this  case  ?  For,  as  I  have  said,  the 
requests  in  that  and  in  this  case  were  identical,  i  think  the 
substance  was  not  given.  That  is  evident  by  reading  the 
portion  of  the  first  request  given  and  the  portions  refused, 
and  by  comparing  the  one  with  the  other.  When  this  is  done, 
it  is  seen  that  the  court  charged  the  jury  that  the  presump- 
tion of  innocence  may  be  supported  by  proof  of  good  char- 
acter, that  such  proof  is  a  circumstance  tending  in  a  greater 
or  less  degree  to  establish  innocence,  that  it  is  of  value  in 
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doubtful  as  well  as  in  strongly  established  cases  of  guilt, 
and  that  good  character,  if  proven,  should  be  considered  in 
connection  with  all  the  other  evidence  in  the  case  in  deter- 
mining the  guilt  or  innocence  of  the  defendant.  But  no- 
where did  the  court  charge,  as  was  also  requested  in  the  first 
request,  that  good  character,  when  considered  by  the  jury  in 
connection  with  all  the  other  evidence  in  the  case,  might 
in  itself  be  sufficient  to  create  a  reasonable  doubt  as  to  the 
defendant's  guilt,  which,  but  for  such  proof,  might  not  other- 
wise exist,  and  that  such  proof  might  be  sufficient,  when  so 
considered,  to  lead  the  jury  to  believe  that  the  defendant 
was  not  guilty  of  the  offense  charged,  notwithstanding  other 
positive  and  direct  evidence,  which,  considered  by  itself, 
might  conclusively  point  to  his  guilt ;  nor  did  the  court  charge 
the  legal  effect  which  they,  in  their  judgment,  could  give  to 
good  character.  In  other  words,  the  defendant  was  not  given 
the  benefit  of  the  proposition  or  principle  of  law  stated  and 
embodied  in  the  refused  portions  of  the  request  that  an  ac- 
cused person,  although  he  may  have  adduced  no  evidence  in 
his  behalf  except  that  of  good  character  to  meet,  or  weigh 
against,  or  refute,  the  evidence  adduced  by  the  state,  whether 
strong  or  weak,  tending  to  show  his  guilt,  yet  such  good 
character,  if  proven,  upon  a  consideration  of  all  the  evidence 
in  the  case,  might  alone  be  sufficient  to  create  or  support  a 
reasonable  doubt  of  guilt,  even  as  against  the  most  positive, 
direct,  and  unimpeached  evidence  of  the  state,  if  the  jury  in 
their  judgment  saw  fit  to  give  such  effect  to  it. 

It,  however,  is  urged-  that  the  portions  of  the  refused  re- 
quest were  properly  refused  because  they  are  argumentative, 
singling  out  a  portion,  and  charging  on  the  weight,  of  the 
evidence,  stating  mere  reasons  for  the  rule  of  law  and  mis- 
leading, because  they  tended  to  induce  the  jury  to  believe 
that  they  might  be  justified  in  acquitting  the  defendant  on 
the  ground  alone  of  good  character,  notwithstanding  their 
conyiction  of  his  guilt  beyond  a  reasonable  doubt  upon  all 
the  evidence  including  that  of  good  character.  Substan- 
tially these  contentions  and  arguments  were  made  against 
this  request  in  the  Van  Kuran  Casa    This  court,  in  review- 
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ing  it,  did  not  say,  nor  hold,    as   was   then,    and    is   now, 
urged,  that  a  portion  of  it  was  good  and  a  portion  bad,  or 
that  it  was  partly  good  and  partly  bad.    This  court  held  that 
the  substance  of  one  or  the  other  of  the  requests  ought  to 
have  been  given.    That  does  not  mean  a  substance  of  a  por- 
tion, but  of  the  whole,  of  one  or  the  other.    This  is  evident, 
not  only  from  the  language  employed,  but  also  from  the 
court's  discussion  of  the  principles  involved  and  the  quota- 
tions from,  and  citation  of,  the  cases,  especially  People  v. 
Garhvit,  17  Mich.  9,  97  Am.  Dec.  162,  and  State  v.  Blue, 
17  Utah  175,  53  Pac.  978.    Besides,  the  court,  in  clear  terms, 
declared  and  decided,  not  only  that  the  charge  as  given  was 
wrong,  but  also  that  "the  accused  had  the  right  to  have  the 
jury  charged"  that  good  character  "in  itself  might  not  only 
create  a  reasonable  doubt  of  guilt  which  might  not  other- 
wise exist,  but  might  carry  a  conviction  of  innocence."  That, 
of  course,  does  not  mean  that  a  trial  court  was  required  to 
chai^  the  jury  in  that  exact  language,  or  in  the  particular 
language  requested,  but  to  charge  them,  if  requested,   the 
propositions  or  principles  of  law  there  announced.     Those 
principles,  in  this  as  in  the  Van  Kuran  Case,  were  stated 
and  embodied  in  the  refused  portions  of  the  first  request, 
and  were  not  given  by  the  trial  court.    If  it  was  error  not  to 
give  them  in  the  Van  Kuran  Case,  I  do  not  see  why  it  is  not 
error  to  refuse  them  in  this  case.     To  say  that  a  portion  of 
the  request  was  good  and  a  portion  bad,  or  a  part  of  the 
refused  portions  good  and  a  part  of  them  bad,  is  but  to  re- 
argue and  retry  the  Van  Kuran  Case.     The  whole  of  the 
request  in  that,  as  in  this  case,  was  before  the  court  for  re- 
view.   Notwithstanding  the  objections  urged  against  it,  there 
is  nothing  in  the  opinion  to  indicate  that  the  court  thought 
that  it,  or  any  part  of  it,  was  open  to  such  objections,  or 
that  it  was  otherwise  improper.     To  the  contrary,  the  court, 
upon  a  review  and  consideration  of  the  charge  and  the  re- 
quests, in  effect  held  that  the  principles  stated  in  the  charge 
with  respect  to  the  question  or  subject  of  good  character,  the 
purpose  for  which  it  could  be  considered  by  the  jury,  and 
the  effect  that  could  be  given  to  it,  were  incorrect,  and  that 
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such  propositions  were  in  effect  correctly  stated  in  the  re- 
quests, and  that  the  substance  of  one  or  the  other,  ought  to 
have  been  given.  From  the  holding,  I  think  it  should  be 
assumed  that  the  substance  of  the  request  as  a  whole,  not 
in  part  only,  was  approved,  and  that  hence  the  court  not 
only  approved  the  portions  of  the  request  here  given,  but 
also  the  substance  of  the  portions  refused,  not  necessarily  the 
particular  language  there  employed,  but  the  general  state- 
ment of  the  principles  or  propositions  therein  stated.  Had 
the  court  on  the  former  appeal  thought  that  the  request,  for 
the  reasons  urged  against  it,  was  partly  good  and  partly  bad, 
or  that  portions  of  it  were,  for  any  reason,  improper  or 
objectionable,  it  may  well  be  assumed  that  the  court  would 
not  have  given  it  the  general  approval  which  was  given  it.  I 
therefore  think  it  is  too  late  to  assail  this  request  upon  the 
grounds  ui^ed  against  it,  unless  the  ruling  made  on  the  for- 
mer appeal  is  itself  te  be  assailed.  However,  the  holding 
there  made,  in  approving  not  only  the  portion  of  the  first 
request  given,  but  also  the  substance  or  the  general  state- 
ment of  the  principles  or  propositions  contained  in  the  re- 
fused portions  of  such  request,  is  supported  by  ample  and 
respectable  authority,  as  is  shown  by  the  cases  there  cited  and 
referred  to,  and  by  others  to  which  reference  is  also  made. 
In  the  case  of  People  v.  Elliott,  163  N.  Y.  11,  57  N.  E. 
103,  the  trial  court  charged  the  jury  as  follows: 

"It  is  true  that  good  character  weighs  for  something,  and  it 
should  weigh  when  a  man  is  charged  with  crime.  I  leave  it  to  you 
to  say  to  what  extent  the  evidence  convinces  you  with  regard  to  the 
good  character  of  the  defendant,  as  to  what  weight  that  character, 
as  it  is  established,  should  have  upon  your  consideration  of  the  case." 

Said  the  Court  of  Appeals: 

"This  language  is  exceedingly  general  and  is  well  enough  so 
far  as  it  goes,  hut  it  falls  short  of  clearly  stating  to  the  jury  the 
weight  they  could,  in  their  discretion,  give  to  evidence  of  good 
character.  At  the  close  of  the  charge  the  defendant's  counsel  re- 
quested the  court  to  charge  as  follows:  7  ask  the  court  to  charge  the 
fury  that  the  character  of  the  accused  may  he  such  as  to  create  a 
'  doubt  in  the  minds  of  the  jury  and  lead  them  to  helieve,  in  view  of 
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the  imjn-obahility  of  a  person  of  such  character  heing  guilty,  that 
the  other  evidence  is  false*  The  court  declined  to  so  charge,  except 
as  charged,  and  the  defendant  duly  excepted.  This  refusal  toas 
obvious  error,  as  the  defendant  was  entitled  to  have  the  jury  dis- 
tinctly instructed  that  good  character  will  sometimes  of  itself  create 
a  doubt  when  without  it  none  would  exist" 

In  tliat  case  the  defendant's  counsel  also  requested  an 
instruction  in  the  following  language: 

"J  ask  the  court  to  charge  the  jury  that  the  jury  may,  in  the 
exercise  of  their  sound  judgment,  give  the  prisoner  the  "benefit  of 
previous  good  character  no  matter  how  conclusively  the  other  testi- 
mony m^y  appear  to  be,** 

The  trial  court,  in  response,  charged: 

"I  leave  it  to  the  jury  to  say  what  weight  good  character  should 
have  in  determining  the  question  of  the  defendant's  guilt  or  inno- 
cence.   I  think  it  is  a  proper  subject  for  their  consideration." 

The  Court  of  Appeals  said: 

"The  defendant  was  entitled  to  the  charge  as  requested  without 
change  or  comment**  and,  approvingly  quoting  from  a  prior  deci- 
sion {Remsen  v.  People,  43  N.  Y.  8),  observed:  "No  matter  how  con- 
clusive the  other  testimony  may  appear  to  be,  the  character  of  the 
accused  may  be  such  as  to  create  a  doubt  in  the  minds  of  the  Jury, 
and  lead  them  to  believe,  in  view  of  the  improbabilities,  that  a  per- 
son of  such  character  would  not  be  guilty  of  the  offense  charged, 
that  the  other  evidence  in  the  case  is  false,  or  the  witnesses  mis- 
taken." 

In  the  case  of  People  v.  Bell,  49  Cal.  485,  the  def^idant 
requested  the  court  to  charge  that : 

"If  the  defendant  be  proved  of  good  character  as  a  man  of  peace» 
such  good  character  may  be  sufficient  to  create  or  generate  a  reason^ 
able  doubt  of  his  guilt,  although  no  such  doubt  would  have  existed 
but  for  such  good  character,** 

The  Supreme  Court  said: 

"This  instruction  embodies  a  proposition  of  law  clearly  correct 
in  itself.  .  .  .  The  instruction  was  refused  by  the  court  below 
'because  the  court  instructed  the  Jury  on  the  same  subject.'  It  is 
true  that  the  court  did  instruct  the  Jury  'on  the  same  subject,'  but 
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obTionsly  not  to  the  same  import  or  effect.  The  substituted  instruc- 
tion referred  to  by  the  court  as  a  reason  for  refusing  the  instruction 
as  asked  by  the  prisoner  is  in  the  following  words:  'The  good 
character  of  the  defendant  is  a  circumstance  in  the  case  for  your 
consideration  in  making  up  your  verdict.'  As  was  remarked  by  the 
counsel  for  the  prisoner  in  argument  here,  *to  say  that  which  the 
cotfft  8(ud  is  not  to  add  anything  to  the  mere  fact  o1  letting  the  testi- 
vumy  in,'  ...  It  is  important  in  every  criminal  case  .  .  . 
that  the  Jury  should  be  instructed,  if  the  prisoner  so  request,  that, 
in  determining  whether  or  not  he  is  guilty  beyond  a  reasonable 
doubt,  his  good  reputation,  if  he  have  such,  as  to  traits  involved  in 
the  charge,  should  be  weighed  as  any  other  fact  established,  and 
that  it  may  he  sufficient  to  create  a  reasonable  douht  as  to  his  guilt. 
Whether  or  not,  in  the  particular  case  in  hand,  it  would  do  so,  was 
a  question  for  the  consideration  of  the  jury  in  deliberating  on  their 
verdict" 

In  People  v.  Shepardson,  49  Cal.  629,  the  trial  court  re- 
fused to  give  the  following  instruction: 

"Evidence  of  good  character  is  evidence  relevant  to  the  question 
of  guilty  or  not  guilty,  and  is  to  he  considered  by  you  in  connection 
uHth  the  other  facts  and  circumstances  in  the  case.  One  object  in 
laying  it  before  the  jury  is  to  induce  the  jury  to  believe,  from  the 
improbability  t?iat  a  person  of  good  character  should  have  conducted 
himself  as  alleged,  that  there  is  some  mistake  or  misrepresentation 
in  the  evidence  on  the  part  of  the  prosecution,  and  in  this  connection 
you  must  take  it  into  consideration,** 

The  Supreme  Court  said: 

"The  court  erred  in  refusing  this  instruction,  .  .  .  The  coun- 
sel for  the  prosecution  does  not  question  the  soundness  of  the  propo- 
sition, but  insists  that  so  much  of  the  instruction  as  states  the 
'object  in  laying  before  the  jury'  evidence  of  this  character  is  erron- 
eous, and  that  for  this  reason  the  instruction,  as  a  whole,  was  proper- 
ly refused.  He  construes  the  instruction  as  stating  what  the  'object' 
of  the  defendant  was  in  laying  such  evidence  before  the  jury,  and 
contends  that  it  is  wholly  immaterial  what  that  'object'  or  mental 
purpose  was.  But  we  do  not  so  read  the  instruction,  nor  could 
the  jury  have  so  understood  it  In  stating  that  'one  object  in  lay- 
ing it  before  the  jury  is  to  induce  the  jury  to  believe,'  etc.,  it  is  clear 
that  no  reference  was  had  to  the  mental  purpose  of  the  defendant 
in  offering  such  evidence,  but  it  was  only  a  statment  of  one  of  the 
resmowsr-tke  legal  grounds  on  lohich  and  t?^  purposes  for  which 
such  evidence  is  admissible,  in  order  t?iat  the  jury  might  the  more 
(^eaHy  comprehend  its  legal  effect  and  the  weight  to  be  attached 
to  a." 
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In  the  cafie  of  People  v.  Doggett,  62  Cal.  27,  the  trial 
court  charged: 

"Good  character,  when  proved,  la  a  fact  to  be  considered  by  the 
Jury,  Just  the  same  as  any  other  fact  in  the  case  is  to  be  considered 
as  bearing  upon  the  question  of  the  guilt  or  innocence  of  the  accused. 
It  has  been  held  before,  and  is  now  held  in  other  tribunals,  that 
good  character  was  only  applicable  in  doubtful  cases  to  turn  the 
scales,  when  the  Jury  was  in  doubt  from  the  evidence  as  to  whether 
a  defendant  was  guilty  or  not.  And  our  £fupreme  Court  has  said 
that  it  goes  in  with  the  mass  of  all  the  other  proot  to  be  considered 
by  the  Jury  in  connection  with  all  the  evidence  in  the  case,  as  a 
substantive  fact  bearing,  or  tending  to  bear,  upon  the  question  of 
guilt  or  innocence." 

The  Supreme  Court  again  said: 

"Omitting  some  comments  that  might  Justly  be  made  on  this 
part  of  the  charge,  it  is  safe  to  say  that  it  would  be  a  favorable  con- 
struction of  it  to  hold  that  by  it  the  court  told  the  Jury  that  the  good 
character  of  the  defendant,  if  proved,  was  a  circumstance  in  the 
case  for  their  consideration  in  making  up  their  verdict.  But  that, 
as  was  held  in  People  v.  Bell,  49  Cal.  489,  would  not  be  adding  any- 
thing to  the  mere  fact  of  letting  the  testimony  in  regard  to  good 
character  in.  The  defendant  had  the  right  to  have  the  Jury  instruct- 
ed that  in  determining  whether  or  not  he  was  guilty  beyond  a  rea- 
sonable doubt,  his  good  reputation  as  to  traits  involved  in  the  charge, 
if  proved,  should  be  weighed  as  any  other  fact  established,  and  that 
it  migjit  he  sufficient  to  create  a  reasonable  douht  as  to  his  guilt 
{People  V,  Bell,  supra;  People  v,  Raina,  45  CaL  292;  People  v.  Asche, 
44  Cal.  291)." 

These  California  cases,  in  my  judgment,  have  not  been 
modified  nor  overruled  in  the  case  of  People  v.  Boiuman,  81 
Cal.  566,  22  Pac  917.  To  the  conrtary,  they  have  since 
been  cited  with  approval  by  the  same  court  in  the  case  of 
People  V.  French,  137  CaL  218,  69  Pac.  1063. 

In  the  case  of  State  v,  Cvshing,  14  Wash.  527,  45  Pac. 
145,  53  Am.  St.  Rep.  883,  the  court  said : 

"We  think  it  too  well  settled  to  admit  of  any  doubt  or  controversy 
that  a  defendant  in  a  criminal  case  may  introduce  evidence  as  to 
his  good  character  as  a  fact  to  weigh  in  his  favor,  and  that  he  is 
entitled,  if  he  requests  it,  to  have  the  jury  advised  as  to  the  weight 
to  5e  given  such  evidence.*' 


Digitized  by 


Google 


State  v.  Bbown.  155 


In  the  case  of  Edgington  v.  United  States,  164  U.  S.  361, 
17  Sup.  Ct  72,  41  L.  Ed.  467,  the  court  said: 

"The  circumstances  may  be  such  that  an  established  reputation 
toT  good  character.  If  It  Is  relevant  to  the  issue,  would  alone  create 
a  reasonable  doubt»  although  without  it  the  other  evidence  would 
be  convincing." 

To  the  same  effect  are  also  the  cases  of  People  v.  Jach- 
son,  182  K  Y.  66,  74  K  E.  565 ;  People  v.  Hughson,  154 
K  Y.  153,  47  N.  E.  1092 ;  Commonwealth  v.  Eckerd,  174 
Pa.  137,  34  Atl.  305;  GraiowsJci  v.  State,  126  Wis.  447, 
105  K  W.  805 ;  Nemom  v.  State,  107  Ala.  133,  18  South. 
206 ;  State  v.  Birkey,  122  Iowa  102,  97  N.  W.  980 ;  Comr 
monwealth  v,  Leonard,  140  Mass.  473,  4  N.  E.  96,  54  Am. 
St  Kep.  485 ;  Hcmell  v.  State,  124  Ga.  698,  52  S.  E.  649 ; 
People  v.  McArron,  121  Mich.  1,  79  K  W.  944. 

Whatever  conflict  may  be  in  the  cases  with  respect  to  the 
particular  question  in  hand,  still  it  is  very  evident  that  the 
ruling  announced  in  the  Van  Kuran  Case,  not  only  as  to 
the  portion  of  the  first  request  given,  but  also  the  substance 
of  the  portipns  refused,  is  supported  by  good,  and,  as  I  think, 
the  weight  of,  authority.  The  statements  of  such  proposi- 
tions, while  not  perhaps  stated  in  the  request  in  the  best 
language,  nor  in  some  particulars,  in  terms  entirely  free  from 
objections  of  nice  refinements,  yet  sufficient  to  experience 
no  difficulty  in  comprehending  them,  and  when  considered 
in  substance,  not  unsound  in  principle,  were  directed  to  the 
purpose  or  object  for  which  the  jury  could  consider  good 
character,  the  effect  which  they,  in  their  deliberation  and 
judgment  might  give  to  it,  and  the  sufficiency  of  it,  as  evi- 
dence, to  create  or  support  a  reasonable  doubt  of  guilt.  A 
jury,  not  guided  or  instructed  in  such  particulars,  might 
be  led  to  believe,  as  even  some  have  thought  and  declared, 
that,  as  agaiQst  positive  and  direct  evidence  of  the  alleged 
criminating  acts,  proof  of  good  character  is  of  little  value 
or  benefit,  or  might  erroneously  assume  that  good  character 
alone  is  not  sufficient  even  to  support,  or  upon  which  to  base, 
a  reasonable  doubt  of  guilt,  or  that  it  has  no  legal  proba- 
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tive  value  to  disprove  or  overcome  positive  evidence;  or 
might  fall  into  another  equally  fallacious  conclusion  that  the 
accused  should  be  acquitted  because  of  such  proof,  regard- 
less of  other  facts  and  circumstances  in  evidence. .  If  to  aid 
the  jury  in  such  particular  is  objectionable  because  singling 
out  evidence  and  charging  on  the  weight  of  it,  then  were 
portions  of  the  request  given  l>y  the  court  equally  o^pen  to 
such  objections.  To  assert  that  leads  to  the  conclusion  that 
the  court  should  not  charge  at  all  on  the  subject  of  good 
character  or  the  rules  applicable  to  that  kind  of  evidence, 
which  is  contrary  to  most  all  the  authorities.  The  repeated 
holdings  of  the  courts,  from  an  early  day  to  this,  that  it  is 
the  duty  of  the  court  in  a  criminal  case  to  charge  on  the  sub- 
ject or  question  of  good  character,  when  requested,  and  when 
there  is  evidence  of  such  fact,  surely  mean  something  more 
than  merely  telling  the  jury  not  to  consider  it  independently 
of,  but  in  connection  with,  all  the  evidence,  and  to  acquit 
the  defendant  if  upon  all  the  evidence  they  entertain  a  rea- 
sonable doubt  of  his  guilt.  What  is  meant  by  them  is  to 
state  to  the  jury  the  principles  or  rules  applicable  to  that 
kind  of  evidence,  or  the  purpose  or  object  for  which  it  may 
be  considered  and  the  legal  effect  that  might  be  given  to  it, 
to  aid  them  in  properly  considering  and  applying  it  and  in 
determining  the  effect  that  they,  in  their  judgment,  should 
give  to  it  That  duty  is  not  discharged  by  stating  to  them 
but  a  part  of  such  purpose  or  effect  Why  say  a  charge  that 
good  character  tends  to  support  the  original  presumption  of 
innocence,  and  is  a  circumstance  tending  in  a  greater  or  less 
degree  to  establish  innocence  and  may  be  considered  for  such 
purpose,  is  not  argumentative,  nor  singling  out  and  charging 
on  the  weight  of  the  evidence,  nor  stating  mere  reasons  for 
the  rule  of  law,  but  one  which  informs  the  jury  that  good 
character  may  also  have  a  tendency  to  refute  the  evidence 
adduced  against  the  accused  or  to  render  it  improbable,  and 
may  even  as  against  positive  or  apparently  conclusive  evi- 
dence of  guilt,  when  considered  by  itself,  be  sufficient  not 
only  to  create  a  reasonable  doubt  of  guilt,  but  also  to  support 
a  conviction  of  innocence,  is  open  to  such  alleged  objections. 
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iind  for  that  reason  the  court  gave  the  portion  of  the  request 
given  and  properly  refused  the  portion  which  was  refused? 
The  jury  had  the  undoubted  legal  right  to  consider  good 
character  not  only  for  the  purpose,  and  to  give  effect  to  it 
to  the  extent,  stated  in  the  one  instance,  but  also  for  the 
purpose  and  to  the  extent  stated  in  the  other.  I  see  no  good 
reason  in  stating  the  one  and  withholding  the  other.  The 
court  was  here  mindful  of  its  duty  to  charge  on  the  object  or 
purpose  for  which  good  character  could  be  considered,  and 
the  effect  that  might  be  given  to  it;  but  in  discharging  it, 
and  in  giving  only  the  portion  of  the  proffered  request 
which  was  given,  and  in  refusing  the  principles  embodied 
in  the  refused  portions,  that  good  character  "when  so  con- 
sidered'* —  in  connection  with  all  the  evidence — might  in  it- 
self be  suflBcient  to  create  a  reasonable  doubt  of  guilt  even  as 
against  evidence  which,  considered  by  itself,  might  conclu- 
sively point  to  the  defendant's  guilt,  or  lead  the  jury  to 
believe  that  a  person  of  such  good  character  would  not  be 
guilty  of  the  offense  charged,  or  that  the  evidence  adduced 
against  the  accused  was  not  true  or  was  improbable,  and 
in  refusing  to  instruct  the  jury  the  legal  effect  and  weight 
which  they,  in  their  judgment,  could  give  to  such  evidence, 
gave  the  jury  the  bark,  and  excluded  the  very  pith,  of  the 
proffered  request.  I  therefore  think  the  substance  of  the 
first  request  ought  to  have  been  given. 

Perhaps  the  most  serious  question  is  that  of  prejudice. 
But,  in  the  language  of  the  court  in  the  case  of  State  v.  Cush- 
ing,  supra:  "What  the  jury  would  have  done  had  they 
been  furnished  with  proper  lights  for  their  guidance  can  only 
be  conjectured."  To  my  mind  it  is  no  sufficient  answer  to 
the  claim  of  prejudice  to  say  that  the  court  correctly  charged 
on  the  questions  of  presumption  of  innocence,  reasonable 
doubt,  reconciliation  of  the  facts  on  the  assumption  of  inno- 
cence, or  on  half  a  dozen  other  questions,  or  that  the  court 
correctly  charged  on  the  subject  of  character,  as  far  as  the 
court  went  The  question  is:  Was  the  defendant  denied 
the  benefit  of  a  principle  or  rule  of  law  relating  or  applicable 
to  good  character  which  he  was  entitled  to,  and  what  was 
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the  effect  on  the  result  of  the  trial  because  it  was  not  given 
him?  The  general  rule,  of  course,  is  that  every  error  is 
prima  facie  an  injury  to  the  party  against  whom  it  is  made ; 
and  that  where  error  is  shown  injury  is  presumed,  and  that 
it  had  an  effect  upon  the  result  of  the  trial,  unless  the  record 
aflSrmatively  shows  the  contrary,  or,  not  that  probably  no 
harm  was  done,  but  that  no  harm  could  have  been  or  was 
done  by  the  committed  error.  Upon  the  record  I  cannot 
say  that  no  harm  could  have  been  or  was  done.  It  is  very 
evident  that  neither  the  substance  of  the  refused  portions 
of  the  first  request,  nor  the  proposition  or  principle  of  law 
embodied  therein,  is  contained  in  the  charge.  If  all  that  a 
court  is  required  to  do  in  charging  on  the  subject  or  question 
of  good  character  is  to  admonish  the  jury  to  consider  it  in 
connection  with  all  the  evidence  in  the  case  and  to  direct 
them  to  acquit  the  defendant  if  upon  all  the  evidence  they 
entertain  a  reasonable  doubt  of  guilt,  then  of  course  the 
defendant  has  no  cause  for  complaint,  for  the  charge  was 
sufficient  in  that  respect.  And  if,  notwithstanding  the  ruling 
in  the  Van  Kuran  Case,  that  is  the  view  to  be  taken  of  this 
case,  and  the  rule  to  be  adopted  in  this  jurisdiction,  then 
clearly  no  error  was  committed.  The  question  of  prejudice 
in  such  view  does  not  arise.  If,  on  the  other  hand,  by  the 
repeated  declarations  of  the  courts  that  it  is  the  duty  of  the 
court,  when  requested,  to  charge  on  the  subject  or  question 
of  good  character  is  meant  to  charge  on  the  principles  or 
rules  applicable  to  that  kind  of  evidence,  or  the  purpose  or 
object  for  which  it  may  be  considered,  the  legal  effect  which 
may  be  given  it,  or  the  sufficiency  of  it,  as  evidence,  to  sup- 
port or  create  a  reasonable  doubt  of  guilt,  then  it  is  very  clear 
that  neither  the  substance  of,  nor  the  principles  stated  in, 
the  refused  portions  of  the  first  request  was  given,  for  it  is 
very  obvious  that  the  portion  of  the  request  which  the  court 
gave  is  not  to  the  same  import  or  effect  as  that  of  the  refused 
portions.  Neither  can  I  say  that  the  refused  portions  were 
properly  refused  because  some  were  good  and  others  bad. 
To  say  that  is  again  to  say  no  error  was  committed.  To 
reach  that  conclusion  requires  us  to  depart  from  the  holding 
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in  the  Van  Knran  Case.  Nor  can  I  say  that,  since  the  court 
correctly  charged  on  the  subject  of  good  character  as  far  as 
the  charge  goes,  no  harm  could  have  been  op  was  done  be- 
cause the  court  refused  and  failed  to  charge  another  proposi- 
tion or  principle  of  law  relating  to  good  character  which 
the  defendant  was  also  entitled  to  have  stated  to  the  jury. 
The  evidence  in  respect  of  the  alleged  criminating  acts  of 
the  defendant  was  in  direct  conflict.  The  defendant  was  a 
witness  in  his  own  behalf  and  denied  the  all^d  forgery 
and  the  passing  of  the  forged  instrument,  and  all  other 
criminating  acts  and  conduct  testified  to  by  the  witnesses 
for  the  state.  What  the  jury  on  such  conflicting  evidence 
would  have  done  had  they  been  told  that  good  character,  if 
proven,  when  considered  in  connection  with  all  the  other 
evidence  in  the  case,  might  in  itself  be  sufficient  to  create 
a  reasonable  doubt,  which,  but  for  such  good  character, 
might  not  otherwise  exist,  that  in  so  considering  and  weigh- 
ing it  they  could  give  such  weight  and  effect  to  it  as  they 
in  their  deliberations  and  judgment  thought  it  was  entitled 
to,  even  to  the  extent  of  overcoming  or  outweighing  evi- 
dence of  the  most  positive  character,  cannot  be  ascertained 
from  the  record. 

I  am  therefore  of  the  opinion  that  the  error  was  prejudi- 
cial, and  that  the*  judgment  &i  the  court  below  should  be 
reversed  and  the  case  remanded. 

However,  my  associates,  upon  the  views  and  for  the  rea- 
sons expressed  by  them,  are  of  the  opinion  that  the  judgment 
should  be  affirmed.  The  order  of  this  court  therefore  is 
that  the  judgment  of  the  court  below  be,  and  hereby  is, 
affirmed. 

FRICK,  C.  J. 

I  concur  in  the  affirmance  of  the  judgment.  In  view  of 
the  fact  that  I  cannot  agree  with  Mr.  Justice  Straup  in  all 
of  his  conclusions,  however,  I  shall,  as  briefly  as  it  is  possi- 
ble to  do  so,  state  the  reasons  that  lead  me  to  the  foregoing 
conclusion. 
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The  only  serious  question  in  the  case  relates  to  the  assign- 
ment that  the  court  erred  in  refusing  to  give  the  charge  upon 
good  character  in  the  form  in  which  it  was  requested  by  the 
defendant.  That  is  to  say,  it  is  contended  that  the  court 
erred  because  it  refused  to  give  the  charge  just  as  it  was  re- 
quested by  the  defendant.  The  whole  charge  as  requested, 
and  as  given,  is  set  forth  in  the  opinion  written  by  Mr. 
Justice  Straup.  It  is  not  assigned  as  error,  or  claimed,  that 
the  court  erred  in  giving  the  portion  of  the  charge  given, 
but  it  is  urged  that  the  court  erred  in  excluding  the  italicized 
portion  of  the  charge  because  it  states  or  contains  a  correct 
principle  of  law  upon  which  the  defendant  had  a  right  to 
have  the  jury  informed.  The  refusal  to  give  the  second  re- 
quest is  also  assigned  as  error.  I  shall  consider  the  italicized 
charge  first. 

The  principle  of  law  contended  for,  as  I  understand  the 
contention,  is  to  the  effect  that,  in  any  criminal  prosecution 
where  the  accused  offers  proof  of  his  previous  good  charac- 
ter, he  has  the  legal  right  to  have  the  jury  informed  that 
in  determining  his  guilt  or  innocence  they  should  consider 
all  of  the  evidence  in  the  case,  including  the  evidence  of 
good  character,  and  if  upon  a  consideration  of  all  the  evi- 
dence they  entertain  a  reasonable  doubt,  or  if  the  evidence 
of  good  character  alone,  when  considered  in  con- 
nection with  the. other  evidence  as  aforesaid,  pro-  2 
duces  or  creates  a  reasonable  doubt  in  their  minds 
of  the  guilt  of  the  accused  that  he  is  entitled  to  the  benefit 
of  such  doubt  and  should  be  acquitted.  Such,  in  my  judg- 
ment, is  the  law  according  to  the  great  weight  of  authority 
as  appears  from  the  later  decisions  of  the  courts.  While  the 
courts  are  not  in  harmony  with  r^ard  to  the  precise  form 
in  which  the  principle  of  law  referred  to  should  be  stated, 
yet  I  think  the  best  reasoned  cases  adhere  to  the  principle 
as  I  have  atempted  to  outline  it.  If  evidence  of  good  charac- 
ter is  to  be  considered  at  all  and  is  to  be  given  practical 
effect,  then  it  seems  to  me  that  it  must  be  given  the  effect  I 
contend  for,  or  it  will,  ordinarily,  have  no  effect  whatever. 
If  the  old  rule  formerly  adopted  upon  this  subject  shall 


Digitized  by 


Google 


State  v.  Brown.  161 


prevail,  that  such  evidence  can  be  considered  only  in  doubt- 
ful cases,  then  it  practically  is  given  no  effect.  To  give  it 
effect,  therefore,  it  must  follow  that,  when  considered  in 
connection  with  all  the  other  evidence,  the  good  character 
evidence  may  alone  be  sufficient  to  create  a  doubt  which  leads 
to  the  acquittal  of  the  accused  So  far,  then,  I  fully  agree 
•  with  the  reasoning  and  conclusions  reached  by  Mr.  Justice 
Straup. 

But  I  cannot  agree  with  him  in  his  reasoning  that  the 
district  judge  committed  prejudicial  error  in  this  case  be- 
cause he  refused  to  give  the  charge  requested  by  the  defend- 
ant in  its  entirety.  The  italicized  portion  of  the  charge 
which  was  refused  by  the  court,  while  it,  in  legal  effect,  em- 
bodied the  principle  of  law  I  have  outlined  above,  also  con- 
tained matter  which,  in  my  judgment,  was  improper  if  not 
vicious.  Much  of  what  is  said  in  that  portion  of  the 
charge  is  mere  ai^ument  and  does  not  state  a  proper  3 

l^al  principle.  I  cannot  agree  to  the  proposition 
contained  in  that  portion  of  the  charge  that  good  character 
evidence  may  alone  be  sufficient  to  authorize  the  jury  to 
find  *Hhat  the  other  evidence  in  the  case  is  not  true,''  or  that 
they  may  find  that  for  that  reason  alone  the  witnesses,  or 
some  of  them,  were  mistaken.  This,  in  my  judgment,  is 
mere  argument.  Nor  do  I  think  it  is  correct  to  say  that  the 
juiy  may,  from  the  good  character  evidence  alone,  find  that 
the  other  evidence  is  untrue.  Whether  any  particular  evi- 
dence is  true  or  false  cannot  be  determined  by  merely  con- 
sidering some  other  evidence  in  the  case  by  itself.  Whether 
certain  evidence  be  true  or  false,  or  what  weight  it  should 
receive,  must  be  determined  from  a  full  and  fair  considera- 
tion of  all  the  facts  and  circumstances  surrounding  the  act  or 
transaction  to  which  the  evidence  relates,  together  with  the 
inherent  probability  or  improbability  of  its  truthfulness,  and 
not  from  considering  alone  some  other  particular  evidence  in 
the  case.  It  might  as  well  be  contended  that  it  would  be 
proper  for  the  jury  to  find  an  accused  person  not  guilty  upon 
his  sole  denials  that  he  committed  the  offense  charged  against 
S9  Utah— 11 
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him,  when  such  denials  are  considered  by  themselves  alone. 
While  the  jury  may  find  an  accused  person  not  guilty  upon 
his  own  denials  of  guilt,  yet  no  one  would  contend,  and  no 
court  would  charge  a  jury,  that  they  might  arrive  at  that 
result  by  considering  the  denials  of  the  accused  alone,  awl 
that  the  jury,  from  such  denials,  could  determine  the  truth- 
fulness of  the  evidence  produced  against  him.  TTiis,  in 
effect,  however,  as  I  view  it,  is  what  the  argumentative  por- 
tions of  the  charge  amount  to. 

Moreover,  an  examination  of  the  opinion  in  State  v.  Van 
Kuran,  cited  by  Mr.  Justice  Straup,  discloses  that  the  court 
included  in  the  charge  there  given,  and  which  was  excepted 
to  by  the  defendant,  that  part  which  relates  to  the  effect  the 
evidence  of  good  character  may  have  in  determining  the 
truth  or  falsity  of  the  other  evidence  in  the  case.  Upon  this 
phase  of  the  instruction,  Mr.  Justice  Bartch,  speaking  for 
the  court,  said :  "On  the  theory  of  this  instruction,  the  evi- 
dence of  good  character  could  not  be  considered  by  the  jury 
for  any  purpose,  except  for  that  of  determining  whether  the 
witnesses  for  the  prosecution  were  mistaken  or  had  testified 
falsely  or  truthfully."  It  is  accordingly  held  that  this  state- 
ment was  liable  to  mislead  the  jury.  I  refer  to  the  foregoing 
for  the  sole  purpose  of  showing  that  in  my  judgment  this 
court  did  not  unqualifiedly  approve  the  whole  of  the  itali- 
cized portion  of  the  instruction  in  question  as  is  argued  by 
Mr.  Justice  Straup.  This,  as  I  view  the  matter,  is  made 
more  apparent  still  from  the  language  used  by  the  court  in 
concluding  the  opinion,  which  is  in  the  following  woirds: 
"We  conclude,  therefore,  that  the  court  erred  in  its  ehai^ 
as  to  good  character,  and  that,  at  least,  the  substance  of  one 
or  the  other  of  the  requests  hereinbefore  quoted  and  referred 
to  should  have  been  given."  This,  in  my  judgment,  falls 
far  short  of  approving  the  argumentative  portion  of  the  in- 
struction requested  and  of  which  the  substance  only  was 
approved.  But,  conceding  that  the  court  in  the  Van  Kuran 
Case  did  approve  the  giving  of  the  mere  argument  in  which 
was  involved  no  legal  principle,  would  the  refusal  to  embody 
such  an  argument  into  a  charge  in  a  subsequent  case,  where 
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the  legal  principle  was  contained  in  the  charge  actually  given, 
constitute  prejudicial  error  ?  I  think  not,  for  three  reasons : 
(1)  Because  mere  argument  never  can  be  substituted  for  a 
legal  principle;  (2)  if  the  legal  principle  is  contained  in 
a  charge,  the  party  objecting  has  obtained  all  he  was  entitled 
to,  although  the  argument  was  omitted  from  the  charge; 
and  (3)  because  in  such  a  case  the  substance  of  the  charge 
has  in  fact  been  given.  I  am  clearly  of  the  opinion,  there- 
fore, that  the  argumentative  portion  of  the  instructon  set 
forth  in  the  opinion  of  Mr.  Justice  Straup  was  not  approved 
by  this  court  in  the  Van  Kuran  case,  and  that  that  case 
was  reversed  for  the  sole  reason  that  the  legal  principle  I 
have  called  special  attention  to  was  omitted  from  the  charge, 
and  not  because  the  argumentative  part  of  it  was  refused. 
The  contention  that  the  court  erred  in  refusing  the  second 
request  quoted  in  Mr.  Justice  Straup's  opinion  is,  in  my 
opinion,  not  tenable  in  any  view  that  may  be  taken.  In 
the  first  place,  nothing  is  contained  in  the  second  request  that 
was  not  in  the  first,  except  mere  argument.  Every  legal 
principle  that  was  contained  in  the  second  request  was. 
covered  by  the  first  one.  No  prejudicial  error  could  have 
resulted,  therefore,  from  a  refusal  to  give  the  second  request, 
in  view  that  the  court  had  covered  it  in  the  first  with  the 
exception  of  that  portion  which  I  have  referred  to  at  the 
opening  of  this  opinion.  In  view,  therefore,  that  the  court 
did  not,  in  direct  terms,  inform  the  jury  that  the  evidence  of 
good  character,  when  considered  in  connection  with  all  the 
other  evidence  in  the  case,  might  alone  be  sufficient  to  create 
the  reasonable  doubt  which  requires  an  acquittal,  the  appel- 
lant might  have  good  cause  for  complaint  were  it  not  for 
the  fact  that  the  court's  omission  to  so  charge  is  not  review- 
able by  us  for  the  reasons  hereafter  stated,  and  for  the  further 
reason  that  the  error,  in  view  of  the  whole  charge  as  given 
by  the  court,  is  not  prejudicial.  As  I  have  already  pointed 
out,  the  error  assigned  is  that  the  court  refused  to  give  the 
charge  as  requested.  The  rule  is  elementary  that  a  court 
is  not  required  to  give  a  requested  charge  unless  it  is  sound  as 
a  whole.    The  court  is  not  bound  to  seperate  the  bad  from  the 
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good  portions  of  the  charge,  or  to  give  it  as  a  whole  because 
it  contains  some  sound  legal  principle  upon  which  the  ac- 
cused has  a  right  to  have  the  jury  informed  if  it  also  con- 
tains some  that  are  unsound.  Suppose  that  the  court  in  this 
case  had  entirely  omitted  to  charge  upon  the  question  of 
good  character,  and  the  defendant  had  offered  no  request 
upon  that  subject.  Could  h^  now  complain  and  have  the 
judgment  reversed  because  the  court  had  not  specially 
charged  upon  that  feature  of  the  case  ?  I  think  not.  Is  he 
in  a  better  plight  when,  as  in  this  case,  he  requests  a  charge 
which,  as  I  view  it,  is  defective  and  faulty?  If  so,  why? 
The  only  difference  between  the  two  instances  mentioned  is 
that  in  the  latter  the  defendant  requested  the  charge,  and  thus 
directed  the  court's  attention  to  the  subject,  and  hence  it 
may  be  contended  that  the  court  should  have  charged  the 
jury  upon  that  subject  as  well  as  upon  other  material  ones 
in  the  case.  Grant  this.  And  further  grant  that  if  the 
court  charges  upon  any  subject  it  must  charge  the  law  cor- 
rectly, and  still  I  fail  to  see  how  the  defendant  can  complain. 
It  certainly  will  not  be  contended  that,  even  though  the  court 
had  given  a  wrong  charge  *upon  any  material  question  in 
the  case,  the  defendant,  without  an  exception  to  such  a 
charge,  could,  nevertheless,  ask  a  reversal  of  the  judgment 
upon  the  sole  ground  that  the  charge  as  given  by  the  court 
does  not  state  the  law  correctly,  or  does  not,  as  in  this  case, 
state  all  the  law  upon  that  subject.  This,  as  I  view  it,  is  in 
effect  the  situation  before  us.  The  defendant  requested 
the  court  to  charge  upon  a  particular  subject.  The  court 
refused  the  request  prepared  by  the  defendant  because  the 
request  was  defective  in  substance.  He  nevertheless  charged 
the  jury  upon  that  subject.  So  far  as  the  court's  charge  went, 
no  claim  is  made  that  it  is  not  correct;  but  the  contention 
is  that  the  court  did  not  go  far  enough  and  did  not  charge 
the  whole  law  upon  the  subject.  In  my  judgment  the  de- 
fendant cannot  avail  himself  of  any  error  that  the  court  may 
have  committed  in  not  charging  as  fully  as  I  think  would 
have  been  proper  with  respect  to  the  evidence  of  good  char- 
acter as  hereinbefore  stated,  because  he  at  no  time  requested 
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a  proper  charge  upon  that  subject  and  does  not  complain 
of  the  charge  actually  given,  but  complains  only  because  the 
whole  of  a  bad  charge  offered  by  him  was  not  given. 

For  the  foregoing  reasons,  and  in  view  of  the  whole  rec- 
ord, including  the  whole  charge  as  given  by  the  court,  I  am 
firmly  of  the  opinion  that  the  judgment  of  conviction  should 
be  aflirmed. 

Mccarty,  j. 

The  only  point  in  the  case  upon  which  the  members  of 
the  court  entertain  different  views  relates  to  the  refusal  of 
the  trial  court  to  charge  on  the  question  of  good  character 
as  requested  by  defendant.  That  part  of  defendant's  re- 
quested instruction  No.  1,  which  the  court  refused  to  give 
to  the  jury,  I  think,  was  properly  refused,  for  two  reasons : 
First,  it  singles  out  and  gives  undue  prominence  to  the  evi- 
dence of  good  character;  and,  second,  it  is  argumentative, 
and,  in  a  sense,  disassociates  such  evidence  from  the  other 
facts  and  circumstances  in  the  case  for  the  consideration  of 
the  jury.  Defendant's  request  No.  2,  which  the  court  also 
refused  to  give,  contains  matter  of  this  same  character  which 
to  my  mind  is  equally  as  objectionable  as  the  rejected  part 
of  his  requested  instruction  No.  1.  An  instruction  contain- 
ing any  of  the  objectionable  elements  mentioned  is  improper 
and  should  not  be  given.  (11  Ency;  PI.  &  Pr.  142,  185 ;  12 
Cyc  647,  649.) 

The  court,  at  defendant's  request,  instructed  the  jury  that 
the  law  in  criminal  cases  clothes  the  defendant  with  the 
presumption  of  innocence;  that,  when  the  proof  tends  to 
overthrow  this  presumption,  the  defendant  is  permitted  to 
support  the  original  presumption  of  innocence  with  proof  of 
good  character;  that  such  good  character  is  a  circumstance 
tending  in  a  greater  or  less  degree  to  establish  the  innocence 
of  the  defendant;  that  it  is  of  value  not  only  in  doubtful 
cases,  but  also  when  the  testimony  tends  very  strongly  to 
establish  the  guilt  of  the  accused,  and  when  proven  it  should 
be  considered  by  the  jury  as  a  fact  in  the  case,  and  it  is  not 
to  be  put  aside  by  the  jury  in  order  to  ascertain  if  the  other 
facts  and  circumstances  considered   in  themselves   do  not 
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establish  defendant's  guilt  beyond  a  reasonable  doubt,  "but 
such  good  character,  if  proven,  should  be  considered  by  the 
jury  in  connection  mith  all  the  other  testimony  in  the  case 
and  not  independently  thereof  and  the  guilt  or  innocence 
of  the  defendant  determined  from  all  the  testimony  in  the 
case."  The  court  also,  of  its  own  motion,  charged  the  jury 
that  "to  warrant  a  conviction  of  the  defendant  he  must  be 
proven  guilty  so  clearly  and  conclusively  that  there  is  no 
reasonable  theory  upon  which  he  can  be  innocent  when  all 
the  evidence  of  the  case  is  considered  together,"  And  the 
court  further  charged  the  jury  as  follows:  "To  warrant 
you  in  convicting  the  defendant,  the  evidence  must  to  your 
minds  exclude  every  reasonable  hypothesis  other  than  that 
of  guilt.  That  is  to  say,  if,  after  an  entire  consideration 
and  comparison  of  all  the  testimony  in  the  case,  you  can 
reasonably  explain  the  facts  given  in  evidence  on  any  rea- 
sonable ground  other  than  the  guilt  of  the  defendant,  you 
should  acquit  him."     (Italics  mine.) 

It  will  thus  be  observed  that  the  court  not  only  instructed 
the  jury  (as  per  defendant's  request)  in  regard  to  the  im- 
portance of  evidence  of  good  character,  and  that  they  should 
consider  such  evidence  in  connection  with  all  the  other  testi- 
mony in  the  case  in  determining  the  guilt  or  innocence  of 
the  defendant,  but  reiterated,  in  other  paragraphs  of  the 
instructions  given,  that  to  warrant  a  conviction  of  the  defend- 
ant they  must  be  satisfied  from  all  the  evidence  in  the  ease 
(including  the  evidence  of  good  character)  of  his  guilt  be- 
yond a  reasonable  doubt.  I  am  therefore  clearly  of  the 
opinion  that  the  defendant's  Tights  were  fully  protected  by 
the  instructions  of  the  court.  The  charge  of  the  court  as 
given  correctly  states  the  law  applicable  to  good  character 
when  proved  in  a  case.  That  part  of  defendant's  request  re- 
lating to  good  character  which  the  court  refused  to  give 
merely  states  the  reason  for  the  rule.  This  the  cOurt  was  not 
required  to  do.  In  this  state  courts  are  required  to  instruct 
the  jury  "upon  the  law  applicable  to  the  case"  (Comp. 
Laws  1907,  section  3147)  ;  but  I  do  not  understand  that  they 
must  argue  the  law  to  the  jury  whenever  requested  so  to  do. 
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There  are  decisions  holding  that,  when  the  character  of 
a  defendant  in  a  criminal  case  is  proven  to  be  good,  it  is 
error  for  the  court,  when  requested  so  to  do,  not  to  charge 
the  jury  in  the  language  of  the  rejected  part  of  appellant's 
request;  but  the  great  weight  of  authority  is  that  such  in- 
struction is  improper  and  ought  not  be  given.  In  State  v. 
Cushing,  14  Wash.  527,  45  Pac.  145,  53  Am.  St.  Rep.  883, 
cited  in  the  opinion  in  this  case  written  by  Mr.  Justice 
Straup,  the  defendant  having  introduced  evidence  of  his  good 
character,  his  counsel  requested  the  court  to  instruct  the 
jury  that  defendant,  was  entitled  to  have  this  evidence  con- 
sidered by  them  in  determining  the  question  of  his  guilt; 
that  in  such  cases  good  character  is  proper  evidence  to  be  con- 
sidered by  the  jury  in  connection  with  all  the  other  evidence ; 
and  that,  "in  determining  the  guilt  or  innocence  of  the  ac- 
cused, the  weight  to  he  attached  to  the  fact  of  good  character 
or  repviation,  like  that  to  be  attached  to  every  other  fact  in 
the  case,  is  for  the  jury  alone  to  determine/"  The  court  not 
only  refused  to  give  the  instruction,  but  failed  to  instruct 
the  jury  at  all  upon  the  subject.  On  appeal  the  Supreme 
Court  held  that  the  instruction  should  have  been  given.  By 
an  examination  of  the  opinion  it  will  be  seen  that  the  ques- 
tion here  presented  was  not  involved  in  the  case.  The  court, 
however,  in  the  course  of  its  decision  of  the  case,  made  use 
of  the  following  language :  "A  defendant  in  a  criminal  case 
may  introduce  evidence  of  his  good  character  ...  as  a  fact 
to  weigh  in  his  favor,  and  that  he  is  entitled,  if  he  requests 
it,  to  have  the  jury  advised  as  to  the  weight  to  he  given  to 
such  evidence."  (Italics  mine.)  The  following  authorities, 
cited  by  the  Washington  court  on  this  point,  do  not,  as  I 
read  them,  support  the  conclusions  announced  in  the  opinion : 
2  Thompson  on  Trials,  2444 ;  Kistler  v.  State,  54  Ind.  400 ; 
State  V.  demons,  51  Iowa,  274,  1  N.  W.  546 ;  McQueen  v. 
State,  82  Ind.  72 ;  People  v.  Laird,  102  Mich.  135,  60  N. 
W.  457 ;  People  v.  Jassino,  100  Mich.  536,  59  N.  W.  230.  In 
the  case  of  McQueen  v.  State,  supra,  the  instruction  relating 
to  good  character  was  much  less  favorable  to  the  defendant 
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than  the  instruction  given  in  this  case,  yet  the  Supreme 
Court  of  Indiana  held  that  it  was  sufficient ;  but,  in  stating 
the  reasons  for  the  rule  requiring  instructions  on  good  char- 
acter to  be  given,  the  court  says:  "Good  character  may  some- 
times turn  the  scale  in  a  defendant's  favor,  and  it  is  always 
to  be  considered  in  connection  with  all  the  other  evidence  in 
the  case."  And  so,  in  the  Michigan  cases,  the  court,  in  stat- 
ing the  reasons  for  the  rule,  makes  use  of  language  similar 
to  that  used  by  the  Indiana  court  The  question  as  to 
whether  the  court  erred  in  giving  or  refusing  an  instruction 
embracing  the  elements  contained  in  the  instruction  under 
consideration  was  not  before  the  court  in  either  of  the  caseR 
cited  by  the  Washington  court.  Furthermore,  that  part  of 
the  court's  conclusion  which  I  have  italicized  is  in  direct  con- 
flict with  the  italicized  part  of  the  instruction  which  un- 
doubtedly states  the  correct  rule.  Therefore,  the  decision, 
as  I  read  and  construe  it,  is  not  an  authority  on  the  question 
under  consideration.  But,  be  that  as  it  may,  the  same  court, 
on  another  appeal  of  the  same  case  (17  Wash.  544,  60  Pac 
512),  had  before  it  the  identical  question  under  considera- 
tion in  this  case,  and  said:  ^'The  court  was  also  requested 
to  charge  the  jury  that  good  character  is  admissible  not  only 
in  a  case  where  doubt  would  otherwise  exist,  but  may  be 
offered  for  the  purpose  of  creating  a  doubt.  This  instruction 
was  refused,  and  we  think  rightly.  It  may  be  true,  as  an 
abstract  proposition  of  law,  as  stated  in  People  v.  Jassino, 
100  Mich.  536,  59  N.  W.  230,  cited  by  counsel,  that  evidence 
of  good  character  may  be  offered  for  the  purpose  of  creating 
a  doubt;  but,  in  our  judgment,  where  evidence  of  good 
character  has  been  admitted  by  the  court  and  the  jury 
charged  to  consider  it  with  the  other  evidence  in  arriving 
at  their  verdict,  it  is  not  necessary  for  the  court  to  further 
state  to  the  jury  the  purpose  for  which  such  evidence  may 
be  admitted.  The  statute  requires  the  court  simply  to  in- 
struct the  jvry  as  to  the  law  in  the  case,  and,  when  the  court 
has  done  that,  it  is  not  incumbent  upon  it  to  enlightai  the 
jury  upon  abstract  legal  propositions.''  And  in  a  later  case 
the  Supreme  Court  passed  upon  this  identical  question  {State 
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V.  Stentz,  83  WasL  444,  74  Pac.  588)  and  held  adversely  to 
the  contentions  of  appellant  in  this  case.  In  that  case  the 
court  gave  an  instruction  touching  good  character  in  terms 
the  same  as  the  requested  instruction  in  State  v.  Cushing, 
17  WasL  544,  50  Pac.  512,  but  refused  to  give  certain  in- 
stmrflions  requested  by  defendant  on  the  same  subject  One 
of  these  rejected  instructions  was  as  follows :  "If  you  find 
that  the  defendant  has  proved  a  good  character,  .  .  .  the  law 
says  that  such  a  good  character  may  be  sufficient  to  create  a 
reasonable  doubt  of  guilt,  although  no  such  doubt  would  have 
existed  but  for  such  good  character/'  The  other  rejected 
instructions  embraced  the  same  proposition  as  the  one  set 
out  The  Supreme  Court  held  that  the  rejected  instructions 
did  not  state  the  correct  rule,  and  that  the  court  did  not  err 
in  refusing  to  give  them. 

The  case  of  People  v.  Belly  49  Cal.  485,  is  directly  in 
point  and  supports  the  conclusions  announced  by  Mr.  Jus- 
tice Straup,  on  this  phase  of  the  case ;  but  the  same  court  in 
a  subsequent  decision  (People  t?.  Bowman,  81  Cal.  666,  22 
Pac.  917)  seems  to  have  declared  a  diflFerent  rule  from  the 
one  announced  in  the  former  case.  In  People  v.  Bowman 
counsel  for  defendant  requested  the  court  to  instruct  the 
jury  that  "the  defendant  has  introduced  evidence  of  his  good 
character.  ...  If  in  the  present  case  the  good  character  of 
the  defendant  ...  is  proven  to  your  satisfaction,  it  is  to  be 
considered  by  you  in  connection  with  the  other  facts  in  the 
case,  and  it  may  be  sufficient  to  create  in  your  minds  a  rea- 
sonable doubt  of  his  guilt,  although  no  such  doubt  would 
have  existed  but  for  such  good  character.'^  The  court  re- 
fused to  give  this  instruction,  but  instructed  the  jury  as 
follows:  "The  defendant  has  introduced  evidence  tending 
to  show  his  good  character.  ...  If  in  the  present  case  the 
good  character  of  the  defendant  ...  is  proven  to  your  satis- 
faction, then  such  fact  is  to  be  kept  in  view  by  you  in  all 
your  deliberations,  and  it  is  to  be  considered  by  you  in 
connection  with  the  other  facts  in  the  case;  and  if,  after  a 
consideration  of  all  the  evidence  in  the  case,  including  that 
bearing  upon  the  good  character  of  the  defendant,  the  jury 
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entertain  any  reasonable  doubt  of  the  defendant's  guilt,  then 
it  is  your  duty  to  acquit  him."  In  the  course  of  the  opinion 
the  court  says:  "The  defendant  was  not  prejudiced.  The 
last  instruction  was  a  clearer  enunciation  of  the  law  than 
the  first,  and  contained  all  that  the  defendant  was  entitled 
to  have  on  the  point.  Good  character  must  be  considerld  in 
connection  with  all  the  other  evidence  in  the  case,  and  if  the 
jury  have  a  reasonable  doubt  of  the  defendant's  guilt  they 
must  acquit.     Thompson  on  Trials,  2444." 

In  the  case  of  Edgington  v.  United  States,  164  TJ.  S.  361, 
17'  Sup.  Ct.  72,  41  L.  Ed.  467,  the  trial  court  charged  the 
jury  that  good  character  *43  of  value  ...  in  conflicting 
cases  in  determining  points  in  the  case,"  and  that  "good 
character  goes  to  the  jury  with  special  force  whenever  the 
commission  of  the  crime  is  doubtful,"  and  that,  if  the  mind 
of  the  jury  "hesitates  on  any  point  as  to  the  guilt  of  the 
defendant,  then  you  have  the  right  and  should  consider  the 
testimony  given  as  to  his  good  character."  The  Supreme 
Court,  speaking  through  Justice  Shiras,  said:  "It  is  im- 
possible, we  think,  to  read  the  charge  without  perceiving  that 
the  leading  thought  in  the  mind  of  the  learned  judge  was 
that  evidence  of  good  character  could  t)nly  be  considered 
if  the  rest  of  the  evidence  created  a  doubt  of  defendant's 
guilt."  The  court  held  that  the  giving  of  the  instruction 
with  the  qualifications  mentioned  was  error.  Further  along 
in  the  opinion  the  court  said:  "Whatever  may  have  been 
said  in  some  of  the  earlier  cases,  to  the  effect  that  evidence 
of  the  good  character  of  the  defendant  is  not  to  be  con- 
sidered unless  the  other  evidence  leaves  the  mind  in  doubt, 
the  decided  weight  of  authority  now  is  that  good  character, 
when  considered  in  connection  with  the  other  evidence  in 
the  case,  may  generate  a  reasonable  doubt.  The  circum- 
stances may  be  such  that  an  established  reputation  for  good 
character,  if  it  is  relevant  to  the  issue,  would  alone  create 
a  reasonable  doubt,  although  without  it  the  other  evidence 
would  be  convincing."  The  instruction  given  in  that  ease 
did  not  contain,  literally  nor  in  substance,  the  language  used 
in   the   rejected   part   of   appellant's   request   in   this  case. 
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Therefore  I  insist  that  the  court  was  not  called  upon  nor 
did  it  pass  on  the  question  under  consideration,  and  that  the 
decision  is  not  in  point  on  the  question  in  controversy. 

Some  of  the  New  York  decisions  seem  to  indicate  that  the 
courts  of  that  state  are  committed  to  the  rule  contended  for 
by  appellant ;  but  I  have  been  unable  to  find  a  case  where  an 
instruction  was  given  on  good  character  which  covers  the 
question  as  completely  as  the  instructions  given  in  this  case, 
in  which  it  was  held  error  for  the  court  to  refuse  to  instruct 
the  jury,  either  literally  or  in  substance,  in  the  languagfe 
of  the  rejected  portion  of  appellant's  request.  In  the  casp 
of  People  V.  Hughson,  154  N.  Y.  153,  47  N.  E.  1092,  tba 
defendant  requested  the  court  to  charge  the  jury  that  "tb«« 
evidence  of  good  character  may  create  a  doubt  against  posi- 
tive evidence  of  defendant's  guilt."  The  court  replied :  "It 
is  for  the  jury  to  say.  The  evidence  of  good  character  i? 
evidence  which  must  be  considered,  and  if,  in  the  judgment 
of  the  jury,  that  good  character  does  raise  a  doubt  against 
positive  evidence,  they  have  a  right  to  entertain  that  doubt, 
and  the  prisoner  must  have  the  benefit  of  it."  The  defend- 
ant alleged  error,  but  the  Court  of  Appeals  afiirmed  the  judg- 
ment. 

In  the  case  of  White  v.  United  States,  164  U.  S.  100,  17 
Sup.  Ct  38,  41  L.  Ed.  365,  the  defendant  requested  the  trial 
court  to  charge  the  jury  that  "the  evidence  of  good  character, 
when  established  by  the  evidence  in  a  case,  taken  in  connec- 
tion with  all  the  other  evidence,  may  generate  a  reasonable 
doubt  of  the  guilt  of  the  defendants."  The  court  refused 
to  give  this  instruction,  but  charged  the  jury  as  follows: 
*^It  is  admitted  in  this  case  that  the  defendants  are  men  of 
good  character,  the  law  presuming  every  defendant  to  have 
a  good  character,  and  the  jury  may  consider  such  character 
and  give  it  such  weight  as  they  see  proper,  under  all  the 
evidence  in  the  case  that  defendant  is  entitled  to  a  reasonable 
doubt."  The  defendant  excepted  to  the  refusal  of  the  court 
to  charge  the  jury  as  requested.  The  Supreme  Court,  speak- 
ing through  Justice  Peckham,  said :  "When  the  court  told 
the  jury  it  was  admitted  that  the  defendant  was  a  man  of 
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good  character,  and  that  the  jury  might  consider  such  good 
character  and  give  such  weight  to  it  as  they  saw  proper  un- 
der all  the  evidence  in  the  case,  and  that  the  defendant  was 
entitled  to  a  reasonable  donbt,  it  was  sufficient." 

Pennsylvania  is  another  jurisdiction  in  which  the  court  of 
last  resort  has  repeatedly  held  that  an  instruction  on  good 
character  couched  in  the  language  of  the  one  under  considera- 
tion is  a  proper  instruction.  But  in  Commonwealth  v.  Beingo, 
217  Pa.  60,  66  Atl.  153,  recently  decided  by  that  court, 
the  defendant  requested  the  trial  court  to  instruct  the  jury 
that  "evidence  of  good  character,  in  itself,  by  the  creation 
of  a  reasonable  doubt,  may  work  the  acquittal  of  the  de- 
fendant." The  court  refused  to  give  the  instruction,  and  the 
defendant  alleged  error.    On  appeal  the  Supreme  Court  said : 

"The  law  of  Pennsylvania  as  to  the  weight  of  good  character 
is  more  favorable  to  the  accused  than  the  common  law  or  the  law  of 
most  other  states,  but  It  has  not  gone  so  far  as  to  give  it  any  special 
prominence  or  superiority  to  the  other  facts  in  evidence  in  the  case. 
The  learned  judge  charged  that  evidence  of  character  'ordinarily 
comes  to  the  court  when  there  is  a  general  denial.  But  it  is  none 
the  less  important,  and  none  the  less  pertinent  in  a  case  of  this 
kind  where  the  defendant  admits  the  killing,  as  bearing  upon  the 
question  of  whether  the  killing  was,  as  the  commonwealth  contends, 
a  deliberate,  willful,  premeditated,  felonious  kUling,  or  whether,  as 
the  prisoner  contends,  it  was  done  in  self-defense.  This  kind  of  testi- 
mony is  not  to  be  made  light  of;  it  is  not  a  mere  makeweight  thrown 
in  to  fill  out  a  case:  it  is  affirmative,  substantive  testimony  to  be 
considered  by  you  fairly  in  connection  with  all  the  other  evidence 
in  the  case,  as  bearing  upon  the  question  of  whether  the  common- 
wealth has  or  has  not  established  the  guilt 'of  the  prisoner,  as  he 
stands  charged  in  the  indictment,  beyond  a  reasonable  doubt.'  He 
thus,  in  immediate  connection  with  the  reiteration  of  the  duty  of  the 
commonwealth  to  prove  guilt  beyond  a  reasonable  doubt,  charged  the 
Jury  that  good  character  was  an  affirmative  and  substantive  tact  to 
be  considered  on  the  whole  question  of  guilt,  including  reasonable 
doubt  Only  a  lawyer  racking  his  ingenuity  to  find  a  flaw  could  say 
that  this  was  not  an  adequate,  as  well  as  accurate,  statement  of  the 
law." 

The  case  of  Newsom  v.  State,  107  Ala.  133,  18  South,  206, 
is  another  case  directly  in  point  and  which  supports  the 
contention  of  appellant  on  this  question;  but  the  Alabama 
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court,  in  each  of  the  following  cases,  has,  in  unqualified 
terms,  condemned  instructions  containing  the  propositions 
embraced  in  the  rejected  part  of  appellant's  request.  (Craiv^ 
ford  V.  State,  112  Ala.  1,  21  South.  214;  Cobb  v.  State, 
115  Ala.  18,  22  South.  506 ;  Bryant  v.  State,  116  Ala.  445, 
23  South.  40;  Eggleston  v.  State,  129  Ala.  80,  30  South. 
582,  87  Am.  St.  Eep.  17 ;  Scott  v.  State,  133  Ala.  112,  32 
South.  623 ;  Bohlman  v.  State,  135  Ala,  45,  33  South.  44 ; 
Bell  V.  State  140  Ala.  57,  37  South.  281.) 

The  following  decisions  are  also  to  the  same  effect :  Maclin 
V.  State,  44  Ark  115;  Briggs  v.   Gorrmumnvealth,  82  Va. 
554 ;  Hammond  v.  Stdte,  74  MissI  214,-  21   South.   149 
Spalding  v.  People,  172  lU.  40,  49  K  E.  993;  State  v 
PoHer,  32  Or.  135,  49  Pac.  964;  Heard  v.  State,  9  Tex, 
App.  1 ;  Wihon  v.  State,  3  Okl.  Cr.  714,  109  Pac.  289 
McCall  V.  State,  55  Fla.  108,  46  South.  321.     See,  also. 
Morris  v.  Territory,  1  Okl.  Cr.  617,  99  Pac.  760,  101  Pac, 
111;  People  v.  Baldocchi,  10  Cal.  App.  42,  101  Pac.  28 
Olds  V.  State,  44  Fla.  453,  33  South.   296;  Langford  v. 
State,  33  Fla.  233,  14  South.  815;  State  v.  Gvstafson,  50 
Iowa,  194;  Anderson  v.  State,  53  South.  (Miss.)  393;  State 
V.  Alderman,  83  Conn.  597,  78  Atl.  331;  Commonwealth 
V.  Wilson,  152  Mass.  12. 

In  OrabowsJci  v.  State,  126  Wis.  447,  105  N.  W.  805, 
cited  by  Mr.  Justice  Straup,  the  court  charged  the  jury 
touching  good  character  in  language  much  less  favorable  to 
the  defendant  than  that  contained  in  the  charge  actually 
given  in  this  case.  The  concluding  part  of  the  instruction 
was  as  follows :  "I  may  say  to  you,  however,  that  the  oflSce 
of  good  character  is  not  to  create  doubts  of  guilt.  It  is  simply 
to  ^ist  the  jury  in  solving  doubts."  The  defendant  ex- 
cepted to  the  instruction,  and,  on  appeal,  the  Supreme  Court 
said:  'TMuch  of  this  portion  of  the  charge  (referring  to 
the  portion  set  out  in  the  opinion  in  that  case)  is  favorable 
to  the  accused  and  furnished  no  ground  for  objection  or 
exception.  The  last  sentence  of  this  portion  of  the  charge 
is  erroneous."  I  do  not  think  the  case  is  in  point.  Be  that 
as  it  may,  as  I  read  the  decision,  it  is  against,  rather  than 
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m  harmony  with,  appellant's  contention  here.  The  Wiscon- 
sin court,  however,  in  a  later  case,  has  passed  on  the  precise 
question  here  under  consideration.  In  that  case  {Niezo- 
rawski  v.  State,  131  Wis.  166,  111  N.  W.  250)  the  defend- 
ant requested  the  court  to  charge  the  jury  that  the  testimony 
of  defendant's  good  reputation  "as  to  his  honesty  and  in- 
tegrity .  .  .  may  be  in  itself  sufficient  to  raise  a  doubt  in 
your  minds,  a  reasonable  doubt  as  to  his  guilt  of  the  crime 
charged  in  the  indictment,  and  if  you  entertain  such  doubt 
you  must  return  a  verdict  of  not  guilty."  The  court  re- 
fused to  give  this  instruction,  but  charged  the  jury  as  fol- 
lows : 

''Testimony  has  been  received  as  to  the  good  character  of  the 
defendant  for  honesty  and  integrity  previous  to  the  time  it  is  alleged 
he  committed  the  oftense  charged  in  the  indictment.  Such  testi- 
mony of  good  reputation  should  be  considered  by  you  in  connection 
with  all  the  other  evidence  In  the  case,  and,  if  after  such  considerar 
tlon  you  entertain  any  reasonable  doubt  as  to  the  guilt  of^the  defend- 
ant, you  must  acquit  him;  but  if,  from  all  the  evidence  in  the  case,, 
including  the  testimony  as  to  the  good  reputation  of  the  defendant, 
you  are  satisfied  of  his  guilt  beyond  a  reasonable  doubt,  then  it  is 
immaterial  what  his  reputation  has  heretofore  been  as  to  honesty 
and  integrity." 

The  Supreme  Court  said: 

"The  instructions  requested  by  the  defendant  and  refused  by 
the  court  are  not  correct  in  law,  and  the  subject  thereof  is  much 
better  covered  in  the  charge  given  by  the  court  .  .  .  The  defend- 
ant had  no  more  right  to  have  this  evidence  separately  pointed  out 
by  the  court  to  the  Jury  as  such  which  'may  be  in  itself  sufficient  to 
raise  a  reasonable  doubt'  than  he  would  have  to  take  any  other  item 
of  evidence  from  which  an  inference  favorable  to  the  defendant  might 
be  raised  and  call  it  separately  to  the  attention  of  the  jury  with  this 
particular  comment,  almost  suggestion.  The  charge  of  the  court  on 
this  subject  shows  the  proper  way  of  presenting  such  matters  to  the 
jury  by  instruction." 

The  reasoning  of  the  court  in  that  case  clearly  illustrates 
the  vice  of  the  rejected  part  of  appellant's  request  in  this 
case.  And  the  doctrine  there  announced  is  reaffirmed  in  the 
case  of  Hedges  v.  State  (Wis.),  128  N.  W.  80. 
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Appellant  cites  and  relies  upon  the  case  of  People  v,  Han- 
cock,  7  Utah,  170,  25  Pac.  1093.  and  State  v.  Van  Kuran, 
25  Utah,  8,  69  Pac.  60,  as  decisive  of  this  question.  In 
each  of  those  cases  the  defendant  requested  the  court  to 
charge  the  jury  substantially  in  the  language  of  the  rejected 
part  of  defendant's  request  in  this  case.  To  the  refusal  of 
the  court  to  so  charge  the  defendant  in  each  case  duly  ex- 
cepted. In  the  case,  of  People  v.  Hancock,  the  court  stated 
that  it  was  of  the  opinion  that  the  requested  instruction 
should  have  been  given  or  embraced  in  the  charge  of  the 
court.  I  think  it  clearly  appears  from  the  decision  that  the 
case  was  not  reversed  because  of  the  refusal  of  the  trial 
court  to  give  such  request,  but  was  reversed  because  the  in- 
struction given  by  the  court  limited  the  effect  of  the  evidence 
of  good  character  to  doubtful  cases.  In  State  v.  Van  Kuran, 
the  court,  among  other  things,  charged  the  jury  that,  if  they 
believed  from  the  evidence  that  "the  defendant  had  always 
borne  a  good  character,  ,  .  .  then  this  is  a  fact  proper  to  be 
considered  by  the  jury,  with  all  the  other  evidence,  in  the 
case,  in  determining  the  question  whether  the  witnesses  who 
have  testified  to  facts  tending  to  criminate  him  have  been 
mistaken  or  have  testified  falsely  or  truthfully/*  (Italics 
mine.)  This  court  held  that  the  limitations  thus  put  upon 
the  evidence  of  good  character  was  error,  and  reversed  the 
case.  In  the  last  paragraph  of  the  decision  of  the  case  the 
court  says:  ''We  conclude,  therefore,  that  the  court  erred 
in  its  charge  as  to  good  character,  and  that,  at  least,  the  sub- 
stance of  one  or  the  other  of*  the  requests  heretofore  quoted 
and  referred  to  should  have  been  given."  I  think  it  clearly 
appears  that  the  case  was  reversed,  not  because  of  the  court's 
refusal  to  charge  the  jury  as  requested,  but  because  the  in- 
struction given  in  the  case  was  erroneous.  Judging  from  the 
guarded  expressions  of  the  court  in  referring  to"  the  requests, 
it  would  seem  that  it  was  not  prepared  to  approve  of  them 
in  the  form  in  which  they  were  presented.  Furthermore,  the 
instruction  touching  good  character  actually  given  in  the 
case  at  bar  contained  none  of  the  objectionable  elements  em- 
braced in  the  instructions  given  in  the  two  caseff  last  men 
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tioned.  Therefore  I  do  not  think  these  cases  are  decisive 
of  the  question  now  under  discussion. 

The  rule  in  New  York  and  Pennsylvania  as  to  the  weight 
that  should  be  given  evidence  of  good  character  is  much 
more  favorable  to  the  accused  than  the  rule  declared  by  the 
courts  of  most  other  states,  and  yet  in  each  of  those  two 
states  the  court  of  last  resort  has  held  that  the  giving  of  an 
instruction  which  embraces  the  propositions  contained  in 
the  instructions  actually  given  in  this  case  was  sufBcient,  and 
that  it  was  not  error  to  refuse  to.  charge  the  jury  in  the  lan- 
guage of  the  instruction  under  consideration.  (People  v. 
Hughson,  supra;  Commonwealth  v.  Beingo,  supra.) 

The  Chief  Justice,  in  his  opinion  concurring  in  the  affirm- 
ance of  the  judgment  tersely,  and  I  think  correctly,  states 
the  rule  in  the  following  language :  "In  any-  criminal  prose- 
cution, where  the  accused  oflFers  proof  of  his  previous  good 
character,  he  has  the  legal  right  to  have  the  jury  informed 
that  in  determining  his  guilt  or  innocence  they  should  con- 
sider all  the  evidence  in  the  case,  including  the  evidence 
of  good  character,  and  if  upon  a  consideration  of  all  the 
evidence  they  entertain  a  reasonable  doubt,  or  if  the  evi- 
dence of  good  character  alone,  when  considered  in  connection 
with  the  other  evidence  as  aforesaid,  produces  or  creates  a 
reasonable  doubt  in  their  minds  of  the  guilt  of  the  accused, 
that  he  is  entitled  to  the  benefit  of  such  doubt  and  should  be 
acquitted.^ 
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STATE  V,  OLSEK 

Na  2168.    Decided  May  6,  1911.    Rehearing  Denied  May  16,  1911 

(115  Pac.  968). 

1.  Appeal  akd  Bbbob— Dboisioits  Rsvibwablb — Intebmediatb  Coubts 
— Cbimiital  Cases.  Const.,  art  8,  section  9,  provides  that  ap- 
peals shall  lie  from  final  Judgments  of  justices  of  the  peace  to 
the  district  courts,  and  the  decision  of  the  district  court  thereon 
shall  be  final  except  in  cases  involving  the  validity  or  consti- 
tutionality of  a  statute.  Section  686x45  provides  that  the  civil 
Jurisdiction  of  the  municipal  court  shall  be  the  same  as  that  of 
Justices  of  the  peace,,  and  in  addition  thereto  like  Jurisdiction 
of  all  cases  arising  in  the  county  where  the  court  is  established. 
Section  686x46  provides  that  the  criminal  Jurisdiction  of  the 
municipal  court  shall  be  the  same  as  now  possessed  by  Justices 
of  the  peace  of  cities  of  the  second  class  or  county  Justices  of 
the  peace.  Section  686x60  provides  that  the  Judge  of  the  munici- 
pal court  shall  be  ex  officio  Justice  of  the  peace  and  precinct 
Justice  of  the  peace.  Section  686x50  provides  that  the  Code  of 
GlTll  Procedure  relating  to  Justices  of  the  peace  shall  be  the 
codo  of  procedure  of  the  municipal  court.  Section  686x43  pro- 
vides that  in  all  cases  appeals  shall  lie  from  the  municipal  court 
to  the  district  court,  under  the  procedure  relating  to  appeals 
trom  Justices'  courts  to  district  courts.  Held,  that  the  legis- 
lature did  not  intend  to  give  any  other  or  difterent  right  of  ap- 
peal to  the  Supreme  Court  from  Judgments  of  the  district  court 
In  cases  appealed  from  municipal  courts  than  is  given  in  cases 
appealed  to  the  district  courts  from  Justices'  courts.  (Page 
180.) 

t.  Appeal  Ain>  E2bbob — ^Rioht  to  Appeal — Statutobt  Right.  The 
right  of  appeal  is  purely  statutory  and  exists  only  when  given 
by  some  constitutional  or  statutory  provision.     (Page  180.) 

S.  Appeal  aih)  Bbbob— Right  to  Appeal — Statutobt  Right — ^Denial 
BT  Implication.  A  declaration  by  the  statute  or  Constitution 
that  the  right  of  appeal  shall  be  given  in  certain  cases  denies 
by  implication  the  right  of  appeal  in  all  other  cases.  (Page 
180.) 

4.  Appeal  Ain>  Ekbob— Remedial  Statutes — ^Judgments  of  Muinci- 
PAL  Coubt.  The  principle  that  remedial  statutes  will  be  liberally 
construed  applies  to  statutes  granting  a  right  of  appeal,  but  the 
appellate  court  cannot  create  a  right  by  legal  intendment  unless 
the  legislative  intent  clearly  appears,  and  the  burden  rests  upon 
the  appellant  to  bring  himself  within  a  reasonable  construction 
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of  the  statute,  and  where  a  statute  provides  that  an  appeal  shall 
lie  from  Judgments  rendered  in  municipal  courts  to  the  district 
court,  but  there  is  no  provision  either  in  the  Constitution  or  the 
statute  authorizing  an  appeal  in  such  case  to  the  Supreme  Ck>urt, 
the  i^^p^lant  has  failed  to  rebut  the  presumption  and  the  Su- 
preme Court  is  without  jurisdiction  to  determine  the  questions 
raised.     (Page  180.) 

Appeal  from  District  Court,  Second  District ;  Hon.  J.  A. 
Hov}ell,  Judge. 

Hoken  Olsen  was  convicted  in  the  municipal  court  of  an 
unlawful  sale  of  spirituous  liquor  and  he  appealed  to  the 
district  court  From  a  conviction  in  the  district  court,  he  ap- 
peals. 

Appeal  dismissed. 

J.  N.  Kimball  for  appellant. 

A.  R.  Barnes,  Attorney-General,  for  the  State. 

McCARTY,  J. 

The  defendant  in  this  action  was  tried  and  convicted  in 
the  Municipal  Court  of  Ogden  City,  Weber  County,  Utah, 
of  having,  at  Huntsville,  in  said  county,  unlawfully  sold 
and  disposed  of  certain  malt  and  spirituous  and  intoxicating 
"drinks  to  wit,  three  bottles  of  beer,  without  having  obtained 
a  license  so  to  do  from  the  board  of  commisioners  of  said 
Weber  County.''  From  the  judgment  rendered  against  him 
in  the  municipal  court  the  defendant  appealed  to  the  Dis- 
trict Court  of  Weber  County.  A  trial  was  had  in  the  dis- 
trict court  and  the  defendant  was  convicted.  From  the  judg- 
ment rendered  against  him  in  the  district  court  the  defend- 
ant has  appealed  to  this  court. 

The  Attorney  General  has  filed  a  motion  to  dismiss  the 
appeal.  One  of  the  grounds  assigned  in  the  motion,  and 
the  only  one  we  deem  necessary  to  consider,  is  that  the 
judgment  of  the  district  court  is  final  and  conclusive,  and 
that  no  appeal  lies  therefrom.    We  think  the  motion  to  dis- 
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miss  must  prevail.  Section  9  of  article  8  of  the  Constitution 
of  Utah  provides,  so  far  as  material  here,  that  "appeals  shall 
also  lie  from  the  final  judgment  of  justices  of  the  peace  in 
civil  and  criminal  cases  to  the  district  courts,  .  .  .  and 
the  decision  of  the  district  courts  on  such  appeals  shall  bo 
final,  except  in  cases  involving  the  validity  or  constitutionality 
of  a  statute.'^  The  statute  under  which  this  action  was  com- 
menced and  prosecuted  is  not  assailed  and  its  validity  is  in 
no  wise  involved  in  the  case.  The  question,  therefore,  is, 
Does  the  foregoing  provision  of  the  Constitution  govern  in 
appeals  taken  from  judgments  rendered  in  the  municipal 
courts  ? 

Section  686x45,  Comp.  Laws  1907,  provides  that  "the 
civil  jurisdiction  of  said  municipal  court  shall  be  the  same 
as  that  exercised  by  courts  of  the  justices  of  the  peace,  and 
in  addition  thereto,  said  court  is  given  like  jurisdiction 
m  all  cases  arising  in  said  county  where  said  court  is  estab- 
lished." Section  686x46  provides  that  "the  criminal  juris- 
diction of  said  municipal  courts  shall  be  the  same  as  now 
possessed  by  justices  of  the  peace  of  cities  of  the  second 
class  or  county  justices  of  the  peace."  Section  686x60  pro- 
vides that  the  judge  of  the  municipal  court  "shall  be  ex 
oflcio  city  justice  of  the  peace,  and  precinct  justice  of  the 
peace,  and  as  such  municipal  judge  aforesaid  shall  perform 
the  duties  of  the  offices  of  said  city  justice  of  the  peace  and 
of  said  precinct  justice  of  the  peace."  Section  686x50  pro- 
vides, so  far  as  material  to  the  determination  of  the  question 
here  involved,  that  "the  Code  of  Civil  Procedure  relating 
to  the  justice  of  the  peace  courts  shall  be  the  code  of  pro- 
cedure of  said  municipal  court."  Section  686x43  provides 
that  "in  all  cases  appeals  shall  lie  from  said  municipal  court 
to  the  district  court  of  the  district  in  which  said  city  may  be 
situated,  and  for  that  purpose  the  procedure  and  practice 
relating  to  appeals  from  justice's  courts  to  district  courts 
shall  be  the  procedure  and  practice  for  taking  appeals  from 
said  municipal  court"  It  will  be  observed  that  the  only 
difference  between  the  jurisdiction  of  municipal  courts  and 
justices  of  the  peace  courts  is  that  the  civil  jurisdiction  of 
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the  municipal  courts  extends  to  all  cases  arising  in  the  county 
where  such  courts  are  established,  while  the  civil  jurisdiction 
of  justices  of  the  peace  courts  is  restricted  to  their  respective 
precincts  or  cities.  It  would  seem  from  the  foregoing  provi- 
sions of  the  statute  that  the  legislature  intended  to  and  did 
substitute  in  cities  of  the  second  class  municipal  courts  for 
justice  of  the  peace  courts  investing  them  with  practically  the 
same  powers  and  jurisdiction  (except  as  to  territorial  juris- 
diction in  civil  cases)  as  is  given  to  justices  of  the  peace 
courts.  While  there  is  no  express  provision  of  the  statute 
on  the  subject,*  yet  we  think  it  is  quite  clear  from  the  pro- 
visions which  we  have  herein  set  out  that  the  legisla- 
ture did  not  intend  to  give  any  other  or  different  right  1 
of  appeal  to  this  court  from  judgments  rendered  in 
the  district  courts  in  cases  appealed  thereto  from  municipal 
courts  than  is  given  in  cases  appealed  to  the  district  courts 
from  justices  of  the  peace  courts.  Furthermore,  the 
right  of  appeal  is  purely  statutory  and  exists  only  2 
when  given  by  some  constitutional  or  statutory  provi- 
sion. (Golding  v.  Jennings,  1  Utah  135;  2  Cyc.  517;  4 
Ency.  L.  &  P.  16,  17;  Elliott  App.  Proc,  section  75.)  And 
the  authorities  hold  that  where  the  right  of  appeal  is  given 
it  cannot  be  extended  to  cases  that  do  not  come  within  the 
provisions  of  the  Constitution  or  statute  conferring  such 
right.  (2  Cyc.  519,  and  numerous  cases  cited  in  note.)  It 
is  also  held  that  "a  declaration  by  the  Constitution  or 
statute  that  the  right  of  appeal  shall  exist  in  certain  3 
cases  denies  by  implication  the  right  of  appeal  in  all 
other  cases."  (2  Ency.  PI.  and  Pr.  15;  Durousseau  v.  U.  S., 
6  Cranch,  312,  3  L.  Ed.  232 ;  In  re  McCardle,  7  Wall.  506, 
19  L.  Ed.  264;  National  Exch.  Bank  v.  Peters,  144  U.  S. 
570,  12  Sup.  Ct.  767,  36  L.  Ed.  545.) 

As  we  have  pointed  out,  section  686x43,  supra,  of  the 
statute  provides  that  an  appeal  shall  lie  from  judgments 
rendered  in  municipal  courts  to  the  district  court,  but 
there  is  no  provision,  either  in  the  Constitution  or  the  4 

statute,  authorizing  an  appeal  in  such  cases  to  this 
court    The  rule  in  cases  of  this  kind  is  well  stated  in  2  Ency- 
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PL  and  Pp.  20,  in  the  following  language: 

"The  principle  that  remedial  statutes  will  be  liberally  construed 
applies  to  statutes  granting  a  right  of  appeal.  But  the  appellate 
court  cannot  create  the  right  by  legal  intendment  unless  the  legis- 
lative intent  clearly  appears;  and,  as  no  presumption  of  Jurisdiction 
attaches  to  appellate  tribunals,  the  burden  rests  upon  the  appellant 
to  bring  himself  within  a  reasonable  construction  of  the  statute/' 

This  the  appellant  has  not  done.  This  court  is  therefore 
without  jurisdiction  to  hear  and  determine  the  questions 
sought  to  be  presented  by  the  appeal. 

The  appeal  must  therefore  be  dismissed.    It  is  so  ordered. 

FEIC^K,  C.  J.,  and  STRAUP,  J.,  concur. 


KIMBALL  V.  DERN,  et  al. 

No.  2059.    Decided  May  6,  1911  (116  Pac.  28). 

1.  Corporations — Stockholders — ^Riqht  to  Inspect  Books.  At 
common  law  a  stockholder  is  entitled  to  inspect  the  corporate 
books  and  records  at  aU  seasonable  times  and  for  proper  pur- 
poses, but- not  for  a  purpose  injurious  to  the  corporation.  (Page 
184.) 

2.  Maxdamus — Subjects  op  Relief — Ck>RP0RATB  Relations.  Man- 
damus lies  to  enforce  a  stockholder's  right  to  inspect  corporate 
books  and  records.     (Page  184.) 

3.  Corporations — Stockholders — Right  to  Inspect  Books.  The 
right  of  a  bona  fide  stockholder  under  Comp.  Laws  1907,  section 
329,  and  under  section  4415  to  inspect  corporate  books,  etc., 
exists  regardless  of  his  purpose  in  inspecting.^     (Page  185.) 

Appeal  from  District  Court,  Third  District;  Hon.  Oeo. 
0.  Armstrong,  Judge. 

Action  by  George  S.  Kimball  against  John  Dern  and  oth- 
ers. 


'  ating  Harkness  v.  Guthrie,  27  Utah.  248,  75  Pac.  624,  107  Am. 
St  Rep.  664;  Clawson  v.  Clayton,  33  Utah,  266,  93  Pac.  729;  State 
^.  SUver  King  Con.  M.  Co.,  37  Utah,  62,  106  Pac.  520. 
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Judgment  for  plaintiff.    Defendants  appeal. 

Affirmed. 

H.  C.  Edwards  for  appellants. 

J.  D,  Sheen  for  respondent. 

MeCARTY,  J. 

Plaintiff,  George  S.  Kimball,  applied  to  and  obtained  from 
the  District  Court  of  Salt  Lake  County  a  writ  of  mandate 
requiring  the  defendants  to  permit  him,  as  a  stockholder  of 
the  Continental  Life  Insurance  Company,  a  corporation  or- 
ganized and  existing  and  doing  business  under  the  laws  of 
the  state  of  Utah,  to  examine  the  books,  records,  and  papers 
of  the  corporation.  Plaintiff,  after  setting  forth  in  his  affi- 
davit the  corporate  existence  of  the  company,  alleges  that 
he  is  "an  actual  and  bona  fide  stockholder  in  said  corpora- 
tion ;"  that  each  of  the  defendants  is  a  director,  and  that  de- 
fendant W.  V.  Rice  is  secretary  and  W.  H.  Cunningham 
general  manager  of  the  corporation ;  "that  the  said  defendants 
have  in  their  possession  and  under  their  control  in  Salt 
Lake  County,  State  of  Utah,  all  of  the  books,  records,  con- 
tracts, notes,  and  documents  pertaining  to  and  showing  the 
financial  condition  of  said  corporation  and  the  general  meth- 
ods of  conducting  its  business,  .  .  .  that  defendants  re- 
fused and  still  refuse  to  permit  affiant  to  make  such  exami- 
nation and  inspection."  The  defendants  in  their  answer  ad- 
mit the  corporate  existence  of  the  company;  that  they  are 
directors  of  the  company ;  that  W.  V.  Rice  is  secretary ;  and 
that  W.  H.  Cunningham  is  assistant  secretary  and  general 
manager  of  the  corporation.  Defendants  also  admit  that 
plaintiff  "is  an  actual  and  bona  -fide  stockholder  of  record 
of  said  corporation ;''  and  that  "plaintiff  made  demand  upon 
*  each  of  said  defendants  that  he  be  permited  to  examine  and 
inspect  all  the  books,  records,  files,  contracts,  notes,  stocks, 
bonds,  mortgages,  and  securities  held  and  owned  by  said 
corporation  which  were  in  the  possession  of  defendants  or 
either  of  them  and  in  such  manner  as  not  to  interfere  with 
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the  conducting  of  the  business  of  said  corporation,  and  ad- 
mit that  all  of  said  defendants  (except  £L  G.  Edwards  who 
was  not  in  a  position  to  either  grant  or  refuse  plaintiffs 
request)  stated  to  said  plaintiff  that  he  would  not  be  per^ 
mitted  to  make  such  examination  and  inspection."  They 
admit  that  defendant  W.  H.  Cunningham,  assistant  secretary 
and  general  manager  of  the  corpoi^tion,  has  charge  of  all  the 
books,  records,  files,  contracts,  etc,  called  for  by  plaintiff. 
As  an  affirmative  defense  defendants  allege  that  plaintiff  has 
been  involved  in  litigation  with  the  corporation  "for  many 
months  last  past,  which  said  litigation  is  still  pending  and 
undisposed  of,  and  the  said  plaintiff  bears  a  great  deal  of 
malice  and  ill  will  towards  .  .  .  said  company  and  its 
various  officers  and  directors,  including  these  defendants 
.  .  .  ;  that  plaintiff  intends  to  bring  (other)  suits  and 
legal  proceedings  against  said  .  .  .  company  and  its 
officers  and  directors,  and  in  other  ways  endeavor  to  give 
the  business  affairs  and  character  of  said  company  adverse 
notoriety  from  malicious  and  improper  motives/'  It  is  also 
alleged  that  plaintiff  is  a  stockholder  and  officer  in  the  West 
Coast  Life  Insurance  Company  which  is  engaged  in  "writ- 
ing life  insurance  policies  and  contracts  of  the  same  nature 
and  character  as  those  written  by  the  Continental  Life  Insur- 
ance &  Investment  Company  in  the  same  states  where  said 
latter  company  is  doing  business,"  and  that  it  is  to  the  inter- 
est of  plaintiff  "to  cause  as  many  policies  issued  by  said 
Continental  Life  Insurance  Company  to  lapse  as  possible  to 
the  end  in  view  that  he  may  write  life  insurance  policies 
for  such  parties  in  said  West  Coast  Life  Insurance  Com- 
pany." Defendants  further  allege  that  W.  H.  Cunningham, 
assistant  secretary  and  manager  of  the  corporation,  fur- 
nished to  plaintiff  for  his  inspection  "all  books,  instruments, 
records,  files,  and  papers  of  every  nature  and  description," 
belonging  to  the  corporation  called  for  by  plaintiff  except 
such  books  and  records  as  disclose  the  names  and  addresses 
of  the  policy  holders  of  the  company.  Defendants  further 
allege,  on  information  and  belief,  that  plaintiff's  "sole  and 
only  purpose  in  probing  further  into  the  books  and  records 


Digitized  by 


Google 


184  Thibty-Ninb  Utah, 


of  the  corporation  is  to  further  his  purpose  and  intention 
of  instituting  and  prosecuting  legal  proceedings  independent 
of  the  merit  with  the  said  end  in  view  of  injuring  said 
corporation  by  giving  it  adverse  notoriety/' 

On  motion  of  plaintiflF  the  court  rendered  judgment  in  his 
favor  upon  the  pleadings.  The  judgment,  so  far  as  material 
here,  recites  that  ^'defendants  and  each  of  them  be  and  they 
are  hereby  required  to  permit  plaintiflF,  his  attorn^  and  ste- 
nographer, to  make  an  examination  and  inspection  of  all  the 
books,  records,  contracts,  notes,  and  documents  pertaining  to 
the  business  of  said  Continental  Life  Insurance  &  Investment 
Company,  a  corporation;  .  .  .  that  such  examination 
be  permitted  between  the  hours  of  nine  a.  m.  and  six  p.  m. 
of  each  and  every  day,  excepting  only  Sundays  and  holidays ; 
.  •  .  and  they  are  hereby  required  to  permit  plaintiff, 
his  attorney  and  stenographer  to  make  notes  and  take  copies 
of  all  said  books,  records,  contracts,  notes  and  documents,*' 
The  defendants,  except  H.  C.  Edwards,  appeal. 

Under  the  common  law  a  stockholder  has  the  right  to 
inspect  the  books  and  records  of  the  corporation  at  all  sea- 
sonable times  and  for  a  proper  purpose,  and  ordina- 
rily mandamus  will  lie  to  enforce  the  right  when-  1,  2 
ever  an  inspection  by  the  stockholder  is  necessary  to 
protect  the  interests  of  the  corporation  or  his  own  interests. 
But  this  common-law  rule  is  not  so  absolute  that  the  writ 
will  issue  without  regard  to  the  facts  and  circumstances. 
Under  such  rule  the  motives  of  the  stockholder  in  seeking 
an  inspection  may  be  made  a  matter  of  judicial  inquiry,  and 
the  great  weight  of  authority  seems  to  be  that  if  they  are 
found  to  be  "improper,'*  and  that  he,  the  petitioner,  desires 
to  injure  the  corporation,  the  right  will  be  denied  him. 
Under  this  rule  the  parties  in  control  of  the  corporation 
have  the  power  to  so  harass  and  delay  a  minority  sto<^older 
to  such  extent  as  to  practically  deprive  him  of  the  right; 
and  that,  too,  regardless  of  his  motive  and  purpose  in  seek- 
ing an  inspection.  This  phase  of  the  question  we  shaU 
again  refer  to  further  along  in  the  opinion.  The  restricted 
right  of  inspection  under  the  common  law  has  been  modified 
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in  England  and  in  many  of  the  states  of  the  Union  by  statute. 
Decisions  from  nearly  all  of  the  states  and  the  leading  Eng- 
lish cases  are  collected  and  reviewed  in  an  instructive  note 
on  the  questions  here  involved  found  in  45  L.  R.  A.  449. 
We  also  invite  attention  to  an  extensive  note  in  10  Am.  and 
Eng.  Ann.  Cas.  990.  In  this  state  the  right  of  a  bona  fide 
stockholder  of  record  to  inspect  the  books  and  records  of 
a  corporation  is  fixed  and  regulated  by  statute. 

The  decisive  question  presented  by  this  appeal  is,  Has 
a  party  who  is  a  bona  fide  stockholder  of  record  of  a  corpo- 
ration the  right  under  our  statute  to  inspect  the  books 
of  such  corporation  regardless  of  his  motive  or  pur-  3 

pose  in  making  the  inspection  ?  Questions  involving 
the  stockholders'  right  of  inspection  have  been  presented  to 
and  determined  by  this  court  in  practically  all  phases  ex- 
cept the  one  here  presented.  (Harkness  v.  Ovihrie,  27  Utah 
248,  75  Pac.  624,  107  Am.  St.  Rep.  664;  Clanvson  v.  Clay  ' 
ion,  33  Utah  266,  93  Pac.  729 ;  State  v.  Silver  King  Con. 
M.  Co.,  37  Utah  62,  106  Pac.  520.)  While  the  precise 
question  here  involved  was  not  directly  passed  upon  in  either 
of  the  cases  mentioned,  yet  we  think  the  construction  given 
the  statute  under  consideration  in  those  cases  is  in  eflfect  a 
recognition  of  the  doctrine  contended  for  by  respondent, 
namely,  that  an  actual,  bona  fide,  stockholder  of  record  has 
the  right  at  all  seasonable  hours  to  inspect  the  books  of  the 
corporation  regardless  of  his  motive  in  so  doing.  The  pro- 
visions of  our  statute  (Comp.  Laws  1907)  relating  to  pri- 
vate corporations,  so  far  as  material  to  the  determination  of 
the  question  here  involved  are  as  follows: 

'ISec  828.  It  shall  be  the  dnt^  of  the  corporation  to  keep  true 
and  correct  books  of  its  proceedings  and  business. 

"Sec  329.  The  books  of  every  corporation  organized  under  the 
laws  of  this  state  must  be  so  kept  as  to  show  the  original  stock 
holders,  their  interests,  the  amount  paid  on  their  shares,  and  all 
transfers  thereof;  all  hookM  of  any  corporation  shall,  at  all  reasonable 
hours,  be  subject  to  the  inspection  ot  any  \>ona  fide  stockholder  of 
record,** 
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Section  4415  of  the  Penal  Code  (Comp.  Laws  1907)  pro- 
vides: 

"ESvery  officer  or  agent  of  any  corporation,  having  or  keeping 
an  office  within  this  state,  who  has  in  his  custody  or  control  any 
book,  paper,  or  document  of  such  corporation,  and  who  refuses  to 
give  a  stockholder  or  member  of  such  corporation,  lawfully  demand- 
ing,  during  office  hours,  to  inspect  or  take  a  copy  of  the  same,  or  any 
part  thereof,  a  reasonable  opportunity  to  do  so,  is  guilty  of  a  mis- 
demeanor."    (Italics  ours.) 

We  think  the  right  thus  given  to  the  stockholder  of  a 
corporation  to  inspect  the  corporate  books  is  an  absolute  and 
not  merely  a  qualified  or  conditional  right.  The  purpose  of 
the  statute,  no  doubt,  is  to  give  the  stockholder  who  may  own 
but  a  few  shares  of  stock  the  same  right  of  access  to  the 
books  of  the  corporation  as  is  given  to  the  large  investor 
who  controls  the  majority  of  the  stock,  and  is  thereby  enabled 
•  to  appoint  officers  and  agents  of  his  own  selection  to  keep 
the  books  and  manage  the  business  aflfairs  of  the  company. 
In  other  words,  we  think  the  purpose  of  the  statute  relating 
to  the  inspection  of  the  books  of  a  corporation  is  to  put  all 
of  the  hona  fide  stockholders  of  record  upon  an  equal  footing 
with  each  other.  The  minority  stockholders  are  thus  af- 
forded the  same  means  of  keeping  themselves  informed  of 
the  condition  of  the  corporation,  its  methods  of  doing  busi- 
ness, and  the  fidelity  with  which  the  business  affairs  of  the 
concern  are  being  conducted  by  the  officers  and  agents  in 
charge  as  are  given  the  stockholders  controlling  a  majority 
of  the  stock.  Furthermore,  this  right  of  inspection  places 
it  beyond  the  power  of  one  or  more  of  the  stockholders  who 
own  a  majority  of  the  stock  to  keep  the  small  stockholders 
in  ignorance  of  the  true  financial  condition  of  the  corporation, 
and  thereby  enable  them  to  manipulate  the  affairs  of  the  com- 
pany for  their  own  interests,  to  the  exclusion,  if  not  sacrifice, 
of  the  interests  of  the  minority  stockholders.  Not  only  does 
the  absolute  right  of  inspection  under  the  statute  tend  to 
protect  the  interests  of  the  small  stockholders,  but  it  also 
tends  to  safeguard  the  interests  of  all  parties  and  the  public 
in  general  who  either  voluntarily  or  because  of  the  force  of 
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circumstances  are  compelled  to  do  business  with  the  corpora- 
tion. Naturally  parties  in  control  of  corporations,  knowing 
that  some  stockholder  who  may  be  dissatisfied  with  the  man- 
ner in  vhich  the  business  of  the  company  is  being  conducted 
may  at  any  time  probe  into  its  affairs  by  exercising  his 
right  of  inspection,  are  less  likely  to  combine  their  interests 
for  the  purpose  of  "freezing  out''  the  small  stockholders,  or 
of  forming  combinations  with  other  corporations  inimical 
to  the  public  welfare,  than  they  would  be  if  this  absolute 
right  of  inspection  were  denied  the  stockholder.  As  Justice 
Gaynor  aptly  observed  in  the  case  of  In  re  Reiss,  30  Misc. 
Rep.  234,  62  N.  Y.  Supp.  145 :  "Placing  the  acts,  of  di- 
rectors open  to  such  scrutiny  would  prevent  ninety-nine  one- 
hundredths  of  the  wrongs  they  do  the  stockholders." 

The  restricted  rule  of  inspection  contended  for  by  appel- 
lants, if  followed,  would  practically  deprive  the  stockholder 
of  the  benefits  which  we  think  the  statute  is  intended  to  con- 
fer, because  in  every  case  where  a  small  stockholder  would 
danand  permission  to  inspect  the  books  of  the  corporation 
the  officers  in  charge  could  arbitrarily  refuse  to  permit  him 
to  do  so.  And  it  matters  not  how  laudable  his  motive  or 
purpose  might  be  in  seeking  to  make  the  inspection,  nor  how 
vitally  important  the  information  sought  might  be  to  his  in- 
terests, he  would  be  forced  to  resort  to  the  slow  process  of 
the  law  to  enforce  his  right;  and  when  he  applied  to  the 
court  for  relief  he  would  be  met,  as  the  respondent  in  this 
case  was  met,  with  an  answer  containing  allegations  "on 
information  and  belief"  that  his  motive  for  seeking  an  in- 
spection of  the  corporate  books  is  improper,  and  that  he  in- 
tends to  use  the  information  obtained  thereby  to  the  detri- 
ment of  the  corporation  and  to  the  injury  of  the  other  stock- 
holders. Should  the  trial  court  decide  the  issues  in  favor  of 
the  corporation,  the  petitioner  would  then  have  to  either  for- 
feit his  right  to  inspect  or  incur  the  expense  of  an  appeal. 
If,  on  the  other  hand,  the  judgment  of  the  trial  court  should 
be  in  his  favor,  the  corporation  could  further  delay  the 
inspection  by  appealing  to  the  Supreme  Court.  Should  the 
petitioner  finally  prevail  after  months,  and  possibly  years,  of 
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expensive  and  vexatious  litigation,  the  information  sought 
to  be  obtained  from  the  books  would,  in  all  probability,  be 
utterly  worthless  to  him  because  of  the  delay.  The  penal 
statute  making  it  a  misdemeanor  for  any  officer  or  agent  of 
a  corporation  having  "in  his  custody  or  control  any  book, 
paper,  or  document  of  such  corporation"  to  refuse  a  stock- 
holder the  right,  upon  lawful  demand,  "to  inspect  or  take  a 
copy  of  the  same  or  any  part  thereof,"  was  evidently  in- 
tended to  deter  such  officers  and  agents  from  resorting  to  the 
dilatory  tactics  mentioned,  and  to  insure  prompt  compliance 
on  their  part  when  lawful  demand  is  made  on  them  by  a 
stockholder  for  permission  to  exercise  the  right  of  inspec- 
tion. 

The  conclusions  here  reached  are  supported  by  abundant 
authority.  Mviter  v.  Eastern  &  Midland  By.  Co.,  88  Ch.  D. 
92,  is  a  case  in  which  a  stockholder  of  record  was  permitted 
to  inspect  the  stock  register  of  the  corporation,  but  was  denied 
the  right  to  take  copies.  The  claim  by  the  company  was 
that  Mutter  was  not  a  bona  fide  stockholder,  but  that  he  was 
"merely  a  nominee  of  a  rival  company"  and  acting  in  the 
interest  of  such  company.  The  denial  was  based  on  the 
further  ground  that  while  the  statute  gave  him  the  right  to 
inspect  the  stock  register  it  did  not  auhorize  him  to  take 
copies.  The  act  of  Parliament  under  which  Mutter  claimed 
the  right  to  take  copies,  so  far  as  material  here,  provides: 

"The  register  shall  be  accessible  for  Inspection  and  perusal  at 
all  reasonable  times  to  every  mortgagee,  bondholder,  debenture 
stockholder,  shareholder  and  stockholder  of  the  company,  without 
the  payment  of  any  fee  or  charge." 

Chitty,  J.,  before  whom  the  cause  was  tried,  said: 

"In  this  case  I  have  no  hesitation  in  saying  that  the  plaintiff 
took  his  stock  of  both  classes  (ordinary  and  debenture)  at  the  sug- 
gestion and  in  the  interest  of  the  Great  Bastem  Railway  Company 
(the  rival  company)  or  Mr.  Parks,  the  chairman,  a  large  holder  of 
stock  in  that  company.  I  think  he  is  acting  to  a  large  extent  in  the 
interests  of  the  Great  Bastem  Railway  Company,  but  it  appears  to 
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me  on  the  authorities  that  I  am  not  Jusified  in  going  behind  the 
register.  Even  if  I  came  to  the  conclusion  that  I  did  not  like  the 
position  of  the  plaintiff  in  this  particular  matter,  I  should  have 
no  right  to  refuse  to  do  him  Justice  or  accord  him  the  rights  which 
the  legislature  has  given  him."  And  again  he  says:  "Unques- 
tionably, as  a  matter  of  fact,  directors  of  a  company  are  not  dis- 
posed to  allow  stockholders  too  much  inspection,  when  there  is  a 
question  about  to  be  decided  at  a  general  meeting;  while  the  direc- 
tors have  the  advantage  of  being  able  themselves  or  by  their  officers, 
to  refer  to  the  register  and  send  out  circulars  and  canvass  all  the 
stockholders.  These  sections  (referring  to  the  statute),  I  think, 
were  intended  to  put  the  stockholders  in  a  similar  position."  And 
in  conclusion  he  said:  "I  think  that,  when  a  man  is  inspecting,  he 
may  make  bona  fide  use  of  his  inspection,  and  it  follows  from  his 
right  to  Inspect  that  he  can  make  copies." 

The  company  appealed  from  the  decision  and  the  Court 
of  Appeals,  in  the  course  of  a  well-considered  opinion  aflSrm- 
ing  the  judgment,  said: 

'^ow  the  fact  that  he  (plaintiff)  has  taken  both  the  shares  and 
the  debenture  stock  at  the  instance  of  the  Great  Eastern  Railway 
Company  is  made  out  by  the  cross-examination,  but  at  the  same  time 
he  is  unquestionably  in  point  of  law  both  a  shareholder  and  a 
debenture  stockholder;  he  therefore  has  the  rights,  whatever  they 
may  be,  of  a  shareholder  and  a  debenture  stockholder,  and  whether 
he  is  trustee  for  other  people  we  cannot  inquire.  .  .  .  When  the 
right  to  inspect  and  take  a  copy  Is  expressly  conferred  by  statute, 
the  limit  of  the  right  depends  upon  the  true  construction  of  the 
statute.  When  the  right  to  inspect  and  take  a  copy  is  not  expressly 
conferred,  the  extent  of  such  right  depends  upon  the  interest  which 
the  applicant  has  in  what  he  wants  to  copy,  and  on  what  is  rea- 
sonably necessary  for  the  protection  of  his  interests.  .  .  .  Bear- 
ing in  mind  these  principles  it  is  necessary  to  turn  to  the  statute  on 
which  the  plaintiff  relies  and  to  see  what  right  it  confers  upon  him. 
The  section  which  gives  him  the  right  to  inspect  is  silent  on  the 
snbject  of  taking  copies." 

After  referring  to  other  sections  of  the  statute  bearing  on 
the  question,  the  court  says: 

"Parliament  having  conferred  the  right  to  inspect,  the  court 
ought  not  to  so  construe  the  statute  as  to  render  the  right  conferred 
illusory,  and  if  the  court  were  to  hold  that  in  such  case  as  the  present 
the  right  to  inspect  existed,  Ixit  the  right  to  take  copies  did  not,  the 
court  would  in  effect  be  rendering  the  statute  of  no  avail." 
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We  have  copied  somewhat  copiously  from  the  forgoing 
opinion  because  the  questions  involved  in  that  case  were  some- 
what similar  to  the  questions  presented  in  this  case.  In 
4  Thomp.  Corp.,  section  4407,  the  author  says: 

"In  corporate  management,  or  mismanagement,  no  more  frequent 
or  more  aggravated  species  of  outrage  exists  than  the  refusal  of 
those  In  possession  of  the  corporate  books  to  disclose  to  the  stock- 
holders the  written  evidence  of  their  stewardship;  and  In  many 
cases  nothing  short  of  severe  pecuniary  forfeitures,  followed  by  Im- 
prisonment as  for  crimes,  wlU  afford  an  adequate  protection  to 
minority  stockholders.** 

Both  the  Constitution  and  the  statute  of  California  con- 
tain a  provision  practically  the  same  as  section  329  of  our 
Code,  and  the  Supreme  Court  of  that  state,  in  passing  upon 
the  question  of  the  extent  of  the  right  of  a  stockholder, 
imder  the  Constitution  and  the  statute,  to  examine  the  books 
of  a  corporation,  in  the  course  of  a  well-considered  opinion, 
said: 

"Where  the  right  Is  statutory,  It  Is  not  necessary  for  the  petition 
to  aver  or  show  the  purpose  or  object  of  the  inspection.  Neither 
Is  It  any  defense  to  allege  that  the  objects  and  purposes  are  improper, 
and  that  the  petitioner  desires  to  Injure  the  business  of  the  corpor- 
ation. The  clear  legal  right  given  by  the  (Constitution  and  the  stat- 
ute cannot  be  defeated  by  stopping  to  inquire  Into  motives.  .  .  . 
The  statute  is  founded  upon  the  principle  that  the  shareholders  have 
a  right  to  be  fully  informed  as  to  the  conditions  of  the  corporation, 
the  manner  In  which  Its  affairs  are  conducted,  and  how  the  capital 
to  which  they  have  contributed  Is  employed  and  managed.  The 
shareholder  Is  not  required  to  show  any  reason  or  occasion  for  mak- 
ing the  examination.  Nor  can  he  be  met  with  the  defense  that  his 
motives  are  Improper.*'  (Johnson  v,  Langdon,  135  CaL  624,  67  Paa 
1050,  87  Am.  St.  Rep.  166.) 

In  the  case  of  State  ex  rel.  v.  8t.  L,  "&  8.  F.  By.  Co.,  29 
Mo.  App.  301,  the  court  said : 

"The  statute  (Rev.  Stat.,  section  720)  gave  the  relator  a  right 
to  the  Inspection  claimed;  and  where  a  party  has  a  legal  right  to  a 
thing,  the  motive  which  may  prompt  him  In  demanding  his  ri^rht 
Is  not  the  proper  subject  of  a  Judicial  Investigation." 
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In  the  case  of  Weihenmayer  v.  BUner,  88  Md.  325,  42 
AtL  245,  45  L.  R  A.  446,  it  is  said: 

"The  right  thus  given  (referring  to  the  Maryland  statute)  to 
the  stockholder  Is  unconditional  and  unqualified.  The  stockholder 
has  a  right  to  the  information  contained  in  the  accounts  of  the 
transactions  of  the  corporation.  ...  It  Is  stated  in  the  answer 
to  the  petition  that  Weihenmayer  (plaintiff)  is  engaged  In  the  manu- 
facture and  sale  of  hosiery  and  knit  goods,  and  is  a  rival  and  com- 
petitor of  the  Windsor  Knitting  Mills  (of  the  directors  of  which 
company  Bltner  was  secretary)  in  business;  and  that  he  desires  an 
examination  of  the  books,  documents  and  records  of  the  corporation 
for  the  purpose  of  obtaining  information  to  be  used  by  him  in  the 
conduct  of  his  own  business  to  the  Injury  and  loss  of  said  corpo- 
ration. .  .  .  But  the  petitioner's  right  would  not  be  forfeited 
by  any  such  cause.  The  right  is  given  to  him  as  a  stockholder  by 
statute,  and  is  absolute  and  not  made  to  depend  upon  any  circum- 
stances but  the  ownership  of  the  stock." 

In  State  ex  rel.  Bovrdette  vi  Oaslight  Co.,  49  La,  Ann. 
1556,  22  South.  815,  it  is  said: 

"No  better  way  of  safeguarding  the  interests  of  the  public  can 
perhaps  be  devised,  or  one  that  may  be  so  easily  and  readily  ap- 
plied, as  the  right  to  the  frequent,  sudden,  and  speedy  examination 
of  the  books  of  corporations  in  the  stock  or  shares  of  which  investors 
and  speculators  are  invited  to  trade.  The  recognition  of  this  fact 
attests  alike  the  wisdom  and  purpose  of  the  framers  of  the  Con- 
stitution. The  question  here  presented  was  virtually  passed  upon 
in  Legendre  v.  Brewing  A88'n,  45  La.  Ann.  669,  12  South.  837,  40  Am. 
St  Rep.  243,  and  adversely  to  the  pretensions  of  the  defendant  cor- 
poration herein.  See,  also,  State  ex  reU  Martin  v.  Bienville  Oil 
Wwrki,  28  La.  Ann.  204;  Oockbum  v.  Union  Bank,  13  La.  Ann.  289. 
In  the  United  States  the  prevailing  doctrine  appears  to  be  that  the 
individual  shareholders  in  a  corporation  have  the  same  right  as  the 
members  of  an  ordinary  partnership  to  examine  their  company's 
books,  although  they  have  no  power  to  interfere  with  the  manage- 
ment Morawetz,  Corp.,  par.  473.  This  doctrine  obtains  with  all 
the  more  force  in  this  state  by  reason  of  its  recognition  in  the  Con- 
stitution iteell" 

In  the  case  of  Clcmson  v.  Clayton,  supra,  this  court,  speak- 
ing through  the  present  Chief  Justice,  said : 

"As  we  view  the  matter,  the  right  to  make  an  inspection  and 
sxamination  of  corporate  books,  at  reasonable  times,  by  a  stock- 
holder, is  an  absolute  and  not  a  qualified  right.    The  right  is  given 
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by  statute  without  a  qualification,  except  that  it  be  made  at  reason- 
able hours.  The  fact  that  the  right  is  sought  to  be  strictly  enforced 
by  a  penal  statute  emphasizes  the  existence  of  the  right,  rather  than 
qualifies  it." 

The  case  of  HarTcness  v.  Ovthrie,  supra,  was  appealed  to 
the  Supreme  Court  of  the  United  States  and  the  judgment 
of  this  court  was  aflBrmed.  Mr.  Justice  Day,  in  the  course 
of  a  carefully  prepared  opinion,  which  was  concurred  in  by 
the  other  justices,  says : 

"It  is  suggested  in  argument  that  if  the  shareholder  has  this 
right  it  may  be  abused,  in  that  he  may  make  an  improper  use  of 
the  knowledge  thus  gained.  There  is  nothing  in  this  record,  how- 
ever, to  suggest,  by  way  of  argument  or  testimony^  that  the  share- 
holder desired  the  information  which  the  books  would  give  for  other 
than  a  lawful  purpose.  .  .  .  Many  legal  rights  may  be  the  sub- 
jects of  abuse,  but  cannot  be  denied  for  that  reason.  A  director 
who  has  the  right  to  an  examination  of  the  books  may  abuse  the 
confidence  reposed  in  him.  Certainly  this  possibility  will  not  be 
held  to  justify  a  denial  of  legal  right,  if  such  right  exists  in  the 
shareholder.  The  possibility  of  the  abuse  of  a  legal  right  affords 
no  ground  for  its  denial."  (OuthHe  v.  Harkness,  199  U.  S.  148,  26 
Sup.  Ct.  4,  50  L.  Bd.  130.) 

Lewis  V.  Brainerd,  53  Vt.  619-622,  was  an  action  to  re^ 
cover  a  penalty  fixed  by  statute  for  refusing  a  stockholder 
permission  to  examine  the  corporate  books,  and  the  court,  in 
the  course  of  an  opinion,  said : 

"The  shareholders  in  a  corporation  hold  the  franchise,  and  are 
the  owners  of  the  corporate  property;  and  as  such  owners  they 
have  the  right,  at  common  law,  to  examine  and  inspect  all  the 
books  and  records  of  the  corporation  at  all  seasonable  times;  and 
to  be  thereby  informed  of  the  condition  of  the  corporation  and  Its 
property.  Our  statute  provides  the  method  of  securing  and  enforc- 
ing such  rights.  The  statute  is  remedial;  it  was  enacted  to  secure 
rights  and  suppress  fraud  and  wrong;  and  should  be  so  construed 
and  enforced  as  efTectually  to  carry  out  the  purpose  of  the  Legisla- 
ture, and  remedy  the  evil  sought  to  be  prevented." 

Ohio  has  a  statute  (section  3264  [Bev.  St])  similar  to 
the  one  here  under  consideration  and  in  the  case  of  Cin- 
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cinnati  Volks-Blatt  Company  v.  Hoffmeider,  62  Ohio  St. 
189,  56  N.  E.  1033,  48  L.  R  A.  732,  78  Am.  St  Eep.  707, 
the  Supreme  Court  of  that  state,  in  construing  the  statute, 
said: 

"But  It  Is  insisted  that  this  provision  Is  not  Intended  to  enlarge 
the  right,  hut  Is  a  mere  affirmation  of  the  common-law  rule.  .  .  . 
Is  it  not  reasonable  to  conclude  that  the  object  was  to  get  rid  of 
aH  uncertainty  and  of  various  conditions,  whatever  they  were,  and 
establish  the  right  by  a  rule,  clear,  direct,  simple,  and  practically 
without  qualiflcatlon?  The  language  is  plain.  The  right  given  is 
clear.  One  condition  and  one  only,  is  attached,  viz.,  that  the  right 
can  be  exercised  only  at  reasonable  times.  Ordinarily  the  motive, 
or  purpose,  of  the  party  who  Is  in  the  exercise  of,  or  is  about  to 
exercise,  a  clear  legal  right.  Is  unimportant.  .  .  .  We  are  of  the 
opinion  that  where  a  suitor  demands  the  enforcement  of  a  clear 
right  given  him  by  law,  whether  the  remedy  be  legal  or  equitable, 
his  motive  for  such  action  is  not  a  proper  subject  for  Judicial  in- 
vestigation." And  further  along  in  the  same  opinion  the  court  says: 
*^0T  is  the  right  Umlted  to  one  Inspection.  It  is  an  incident  to 
ownership  of  stock,  and  may  be  exercised  at  any  reasonable  time 
80  long  as  the  relation  of  stockholder  subsists.  .  .  .  The  prop- 
erty of  a  corporation,  although  subject  under  some  conditions  to 
the  rights  of  creditors,  is,  in  the  last  analysis,  that  of  the  stock- 
holders, and  that  when  one  seeks  an  inspection  of  its  books,  records, 
or  property,  he  Is  in  reality  but  seeking  an  inspection  of  his  own, 
and  when  such  inspection  wiU  not  unreasonably  Inconvenience 
others  who  have  like  interest  in  and  rights  to  the  property,  and 
that  the  attempt  to  unreasonably  hamper  such  inspection  by  officers, 
managers,  or  others,  is  an  unjust  exercise  of  power,  and  one  which 
courts  should  not  sanction." 

The  New  York  courts  hold  that  where  the  right  is  given 
by  statute  the  motives  of  the  stockholder  in  seeking  to  exer- 
cise his  statutory  right  are  immaterial  and  cannot  be  inquired 
into.  It  seems  that  the  statute  of  that  state  gives  the  stock- 
holder the  right  to  inspect  the  stock  hook  only  of  a  corpora- 
tion.  The  statute,  so  far  as  material  here,  is  as  follows : 

**The  Btock  hook  of  every  corporation  shall  be  open  daily,  dur- 
ing at  least  three  business  hours,  for  the  inspection  of  its  stock- 
holders and  judgment  creditors,  who  may  make  extracts  therefrom." 
(Uws  N.  Y.  1900,  c  128.) 

39  Utah— 18 
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In  the  case  of  People  v,  Keeseville,  etc.,  106  App.  Div. 
349,  94  N.  Y.  Supp.  555,  the  Supreme  Court  of  that  state 


'The  relator  did  what  he  could  by  way  of  demanding  inspection 
of  the  stock  book.  .  .  .  We  think  his  demand  was  sufficient,  and 
that  he  had  an  absolute  right  of  inspection,  and  that  the  peremptory 
writ  of  mandamus  should  have  been  granted.  .  .  .  With  respect 
to  the  general  buHness  hooks  of  a  corporation,  the  court  will  not 
order  an  inspection  by  the  stockholder  unless  he  seeks  to  learn 
something  which  he  has  the  right  to  know  for  his  own  protection; 
and  his  application  must  be  in  good  faith,  and  not  for  the  pur- 
pose of  injuring  or  annoying  the  corporation.  (Citing  cases.)  The 
right  of  inspection  of  hooks  of  this  character  by  a  stockholder  Is 
a  common-law  right,  and  the  granting  or  withholding  of  it,  or 
refusal  by  the  corporation,  rests  in  the  sound  discretion  of  the 
court.  But  the  inspection  of  the  stock  hook  is  on  a  different  foot- 
ing, and  is  a  right  given  absolutely  to  the  stockholder  by  the  statute, 
in  addition  ip  his  common-law  rights.  .  .  .  The  motives  of  a 
stockholder  in  inspecting  the  stock  hook  alone  are  Immaterial.  .  .  . 
It  was  a  privilege  accorded  him  by  statute,  and  he  should  have  been 
granted  inspection."  (Italics  ours.) 
• 
So  in  the  case  of  People  ex  rel.  Harrinum  v.  Paion,  20 
Abb.  N.  C.  (N.  Y.)  195,  the  court  said: 

"This  proceeding  is  brought  under  that  act,  and  as  the  duty 
is  absolute,  I  do  not  think  that  the  transfer  agent  has  the  right 
to  inquire  into  the  motives  and  purposes  of  the  stockholder."  And 
again,  in  the  same  opinion,  on  page  199,  it  is  said:  "It  being  estab- 
lished that  the  duty  of  the  transfer  agents  under  the  act  of  1842  is 
absolute;  that  the  relators  are  owners  of  the  certificates  in  ques- 
tion; and  that  the  motive  of  a  stockholder,  who  has  an  absolute 
right  to  inspect  the  books  of  a  corporation,  cannot  be  inquired  into 
— why  are  not  the  relators  entitled  to  the  relief  which  they  seek?" 
The  writ  was  issued  as  prayed  for. 

In  People  ex  rel.  McDonald  v.  U.  8.  Mercantile  Rep.  Co., 
20  Abb.  K  C.  (K  Y.)  192,  the  court  said: 

"This  application,  however,  is  made  to  enforce  a  right  to  inspect 
the  stock  book,  which  is  expressly  given  by  section  25  of  chapter  40 
of  the  Laws  of  1848;  and  the  cases  above  mentioned  do  not  apply. 
Under  that  section,  stockholders,  creditors,  and  their  personal  rep- 
resentatives have  an  absolute  right  during  the  usual  business  hours 
on  every  day  except  Sunday  and  the  4th  day  of  July,  to  inspect  the 
stock  book." 
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The  same  question  was  involved  in  the  case  of  Cotheal 
r.  Brouwer,  5  N.  Y.  562,  and  the  court  said :  "The  officer 
having  the  custody  of  the  book  is  not  constituted  by  the  act 
a  judge  of  the  motives  of  the  stockholder  in  making  his  in- 
spection, or  of  the  precise  manner  in  which  it  shall  be  con- 
ducted; nor  of  the  purpose  which  the  information  obtained 
shall  be  made  to  subserve/'  And  this  doctrine  is  recognized 
and  adhered  to  in  the  case  of  Re  Steinumy,  159  N.  Y.  250, 
53  K  E.  1103,  45  L.  R  A.  461.  Mr.  Justice  Vann,  speak- 
ing for  the  court,  says,  in  the  course  of  a  well-considered 
opinion:  "To' the  extent,  however,  that  an  absolute  right  is 
conferred  by  statute,  nothing  is  left  to  the  discretion  of  the 
court;  but  the  writ  should  issue  as  a  matter  of  course  al- 
though even  then,  doubtless,  due  precautions  may  be  taken 
as  to  time  and  place,  so  as  to  prevent  interruption  of  business 
or  other  serious  inconvenience."  (In  re  ReisSy  30  Misc. 
Eep.  234,  62  N.  Y.  Supp.  145;  People  ex  rel  Clason  v. 
Nassau  Ferry  Co.,  86  Hun,  128,  33  K  Y.  Supp.  244; 
Kennedy  v.  Chicago,  etc.,  Co.,  14  Abb.  N.  C.  (N.  Y.)  326; 
People  V.  Goldstein,  37  App.  Div.  550,  56  N.  Y.  Supp. 
306.) 

Even  if  we  had  no  statute  in  this  state  on  the  subject  the 
plea  of  the  defendants  that  plaintiff's  purpose  in  making  an 
inspection  of  the  corporate  books  is  to  collect  data  and  facts 
to  be  used  against  the  corporation  in  certain  litigation  now 
pending  between  himself  and  the  corporation  and  in  other 
suits  which  he  is  intending  to  bring  against  it,  would  be  una- 
vailing as  a  defense.  This  question  was  directly  involved 
in  the  case  of  Vamey  v.  Baker,  194  Mass.  239,  80  N.  E. 
524,  10  Ann.  Cas.  989.  The  petitioner  in  that  case  desired 
*'to  examine  the  books  and  records  of  the  company  for  the 
purpose  of  ascertaining  its  condition  .  .  .  and  whether 
there  had  been  mismanagement  of  the  corporation,  if  so, 
what  effect  it  has  upon  the  assets  and  business  of  the  corpo- 
ration, in  order  that  he  may  be  enabled  to  bring  a  bill  in 
equity  for  the  appointment  of  a  receiver."  The  court  held 
that  he  was  entitled  to  examine  the  books  ^*in  accordance 
with  his  request'* 
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It  was  formerly  held  in  England  under  the  common  law 
that  the  right  of  inspection  could  be  exercised  as  a  matter  of 
course  only  when  there  was  some  dispute  about  matters  per- 
taining to  the  corporation  between  the  stockholder  and  offi- 
cers of  the  company  or  the  other  stockholders.  {Rex  v. 
Merchant  Tailors  Company,  2  B.  &  A.  115;  In  re  Burton 
and  Saddlers  Company^  31  Law  Jour.  R.  62.)  And  it  seems 
that  some  of  the  courts  of  last  resort  in  this  country  have 
announced  the  same  rule.  (Com.  v.  Phoenix  Iron  Co.,  105 
Pa.  Ill,  51  Am.  Rep.  184;  Lyon  v.  American  Screw  Co,, 
16  R.  I.  472,  17  Atl.  61.)  While  we  find  that  the  right  of 
a  stockholder  as  it  existed  at  common  law  to  inspect  the 
books  of  a  corporation  has  been  enlarged  and  extended  by 
statute  both  in  England  and  in  many  of  the  states,  still  we 
have  found  no  case  in  which  it  is  held  that  any  such  rights 
under  the  common  law  have  in  any  particular  been  restricted 
or  abridged  by  statute.  (Matter  of  Sage  et  ah,  70  N.  Y. 
220;  Matter  of  Steinway,  159  K  Y.  264,  53  K  E.  1103, 
45  L.  R.  A.  461;  State  ex  rel.  Doyle  v.  Ixmghlin,  53  Mo. 
App.  542;  People  v.  Eadie,  63  Hun,  320,  18  N.  Y.  Supp. 
53.) 

The  disastrous  effect  which  it  is  claimed  the  rule  giving 
the  stockholder  the  absolute  right  to  examine  the  corporate 
books  will  have  on  the  business  interests  of  the  corporation 
where  a  stockholder  who  is  hostile  to  the  corporation  and  to 
the  officers  and  agents  in  charge  of  its  affairs  exercises  his 
right  of  inspection  for  the  purpose  of  making  known  to  com- 
petitive and  rival  concerns  the  business  transactions  of  such 
corporation,  is,  we  think,  more  fanciful  than  real.  Where 
a  corporation  deals  honestly  and  fairly  with  its  patrons  and 
the  public  in  general,  and  keeps  "true  and  correct  books  of 
its  proceedings  and  business,"  as  required  by  statute,  and 
there  is  no  unlawful  attempt  made  by  those  in  control  of 
the  majority  of  the  stock  to  combine  their  interests  and  by 
unfair  means  to  so  manipulate  the  affairs  of  the  company 
as  to  "freeze  out"  or  to  otherwise  sacrifice  the  interests  of 
the  minority  stockholders,  no  serious  harm  can  ordinarily  re- 
sult to  the  corporation  from  an  inspection  of  its  books  by  its 
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stockholders.  While  we  think  this  liberal  rule  of  inspection 
is  a  wholesome  one,  yet,  as  a  legal  proposition,  we  are  not 
concerned  as  to  whether  the  statute  under  consideration  is  a 
wise  or  an  unwise  measure.  The  statute  gives  the  stock- 
holder the  absolute  and  unconditional  right  to  inspect  the 
books  of  the  corporation,  and  it  is  the  duty  of  this  court 
to  give  it  such  eflfect. 
The  judgment  is  affirmed.     Costs  to  respondent. 

STRAUP,  J.     I  concur. 

LEWIS,  District  Judge.  (Concurring). 

I  concur  in  the  judgment  affirming  the  judgment  of  the 
district  court,  but  not  upon  the  ground  stated  in  the  opinion 
of  the  court.  Construing  sections  328  and  329  of  the  Com- 
piled Laws  of  Utah,  1907,  merely  as  declaratory  of  the  com- 
mon law,  I  am  of  the  opinion  that  the  answer  filed  herein 
does  not  state  facts  sufficient  to  constitute  a  defense  to  the 
complaint  as  modified  in  plaintiffs  motion  for  judgment, 
and  am  of  the  opinion  that  the  judgment  of  the  court  should 
be  based  on  that  theory,  and  reserving  for  future  determina- 
tion the  question  as  to  whether  the  right  under  the  statute 
is  an  absolute  right  or  whether  the  court  has  power  to  deny 
inspection  in  cases  where  the  courts  heretofore  under  the 
common  law  have  denied  the  right.  That  question  was  not 
fully  presented  in  argument,  and  in  my  judgment  its  deter- 
mination is  not  necessary  in  this  case.  Whether  the  remedy 
of  the  plaintiff  was  by  judgment  upon  the  pleadings  or  by 
demurrer  to  the  answer  was  not  raised  either  in  the  court 
below  or  in  this  court,  and,  as  I  understand  it,  this  court 
expresses  no  opinion  upon  that  question. 
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MYERS  V.   SAN  PEDRO,   LOS   ANGELES   &   SALT 
LAKE  RAILROAD  COMPANY. 

No.  2191.    Decided  May  27,  1911  (116  Pac.  1119). 

1.  PamCIPAL   AND   AOENT — UNAUTHORIZED    DeCLABATION    BY    AOENT— 

Bffect  on  Peincipal.  a  declaration  made  by  an  agent  not 
relating  to  any  business  then  being  transacted  for  the  principal 
and  not  within  the  scope  of  agency,  generally,  does  not  bind 
the  principal.     (Page  201.) 

2.  Evidence — Admission  by  Agent — ^Authobity — Sufficiency.  Evi- 
dence held  to  show  that  a  railroad  division  superintendent's 
act  in  giving  an  employee  a  service  letter  showing  the  cause  of 
his  discharge  was  within  the  superintendent's  authority,  mak- 
ing the  letter  admissible  against  the  company  in  an  action 
based  on  the  discharged  employee's  negligence.    (Page  202.) 

3.  Negligence  —  Compabative  Negligence  —  Inapplicability.  The 
doctrine  of  comparative  negligence  does  not  prevail  In  Utah. 
(Page  203.) 

4.  Tbial — INSTBUCTIONS — ^REQUESTS.  Requested  instructions  cover- 
ed by  the  charge  as  given  are  properly  refused.    (Page  204.) 

Appeal  from  District  Court,  Third  District;  Hon.  Geo. 
(?.  Armstrong,  Judge. 

Action  by  Lena  Myers  against  San  Pedro,  Los  Angeles 
&  Salt  Lake  Railroad  Company. 

Judgment  for  plaintiff.     Defendant  appeals. 

Affirmed. 

Pennel  Cherrington  and  Dana  T.  Smith  for  appellant 

Booth,  Lee  &  Badger  and  Powers  &  M^rioneaux  for  re- 
spondent. 

STRAUP,  J. 

This  case  was  here  on  a  former  appeal.  36  Utah  307, 
104  Pac.  736.  There  may  be  found  a  statement  of  facts 
with  respect  to  the  cause  of  the  injury  and  death  of  plaintiff's 
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husband,  and  of  the  alleged  negligence  of  the  defendant  and 
contributory  negligence  of  the  deceased. 

The  defendant  was  operating  two  sections  of  a  freight 
train  in  the  same  direction.  The  two  sections  were  regarded 
as  two  separate  trains.  The  deceased  was  the  conductor  of 
the  first  section,  which  was  the  advance  section.  The  second 
or  rear  section  ran  into  the  first  causing  a  rear  end  collision 
and  killing  the  deceased.  The  conductor  of  the  rear  section 
was  discharged  by  the  defendant's  train  master  on  the  day 
of  the  collision,  or  the  day  thereafter.  Nine  days  after  that 
he  was  given  what  is  called  a  service  letter  by  the  defendant's 
division  superintendent.  In  that  letter  the  superintendent 
stated,  among  other  things,  that  the  conductor  of  the  rear  or 
second  section  was,  "Discharged  while  on  train  2nd  No.  81, 
February  5th,  1906 ;  ran  down  train  1st  No.  81,  which  was 
on  time,  causing  rear  end  collision.  Dismissed  from  service 
on  account  of  his  utter  disregard  of  the  time-tables,  rules, 
and  instructions."  This  letter  was  a  regular  printed  form 
filled  in,  a  form  which  was  furnished  the  superintendent  by 
the  defendant  for  such  purpose.  On  the  former  hearing  the 
judgment  in  favor  of  the  plaintiff  was  reversed  because  of 
the  admission  of  this  letter  in  evidence  over  the  defendant's 
objection.  On  a  retrial  of  the  case  the  letter  was  again  ad- 
mitted in  evidence.  A  judgment  again  was  had  against  the 
defendant,  from  which  it  has  prosecuted  this  appeal.  Com- 
plaint is  again  made  of  the  ruling  admitting  the  letter  in 
evidence. 

The  ruling  now,  as  before,  involves  the  question  of  admis- 
sions of  an  agent  to  bind  the  principal.  On  the  former  hear- 
ing we  held  the  letter  improperly  admitted  upon  the  ground 
that  the  authority  of  the  superintendent  to  write  the  letter 
and  to  make  the  statements  and  declarations  contained  there- 
in was  not  sufliciently  shown.  We  then  held  that  the  admis- 
sibility of  such  an  admission  rests  upon  the  principle  of 
agency,  and  the  authority  of  the  agent  in  the  particular 
instance  to  speak  for  the  principal.  On  the  first  hearing  it 
was  not  shown,  nor  was  it  claimed,  that  the  superintendent 
had  direct  or  actual  authority  to  write  such  a  letter  or  to 
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make  such  statements  or  declarations.  The  authority  was 
claimed  from  the  facts  that  the  agent  who  wrote  the  letter 
was  the  division  superintendent,  and  that,  when  an  employee 
left  the  service  of  the  defendant,  it  was  customary  to  give 
him  a  service  letter.  There  was  then  no  proof  to  show 
whose  duty  it  was  to  write  or  give  such  a  letter,  nor  the 
scope  of  the  authority  of  the  person  whose  duty  it  was  to 
write  or  give  it.  We  held  that  from  the  fact  that  the  letter 
was  written  and  signed  by  the  superintendent  it  could  not 
be  presumed  that  it  was  within  the  scope  of  his  authority  to 
write  such  a  letter  as  was  written  by  him,  or  to  make  such 
statements  and  declarations  as  were  made  by  him;  that  in 
the  absence  of  direct  or  special  authority,  to  render  the  state- 
ments or  declarations  of  an  agent  admissible  as  an  admission 
binding  upon  the  principal,  it  was  essential  to  show  that  the 
declarations  or  statements  were  made  within  the  scope  of  the 
agency  and  during  the  transaction  of  business  by  the  agent 
for  the  principal,  and  were  cotemporaneous  with  the  acta 
which  they  illustrated ;  and,  if  the  transactions  or  acts  which 
they  characterized  or  illustrated  were  themselves  immaterial 
and  inadmissible,  the  declarations  and  statements  of  the 
agent  were  likewise  inadmissible. 

It  is  now  claimed  by  the  respondent,  and  denied  by  the 
appellant,  that  on  the  retrial  of  the  case,  direct  and  express 
authority  of  the  superintendent  to  write  the  letter,  and  to 
make  such  statements  and  declarations  as  are  contained  in 
the  letter,  was  shown.  The  appellant  further  contends  that 
though  the  superintendent  had  actual  and  properly  delegated 
authority  to  issue  service  letters,  still  the  fact  of  issuing  such 
letters  and  of  giving  one  to  the  discharged  conductor  being 
itself  irrelevant  to  the  issue  and  inadmissible,  the  declara- 
tions  and  statements  made  by  the  superintendent  in  connec- 
tion therewith  must  likewise  be  held  to  b©  inadmissible.  As 
before  observed  the  question  must  be  determined  upon  the 
ground  of  authority  of  the  superintendent  to  speak  for  the 
defendant,  so  that  his  statements  and  declarations  became  the 
declarations  and  statements  of  the  defendant.  When  an  agent 
declares    or    states    something,    not    in    relation    to    any 
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business  then  being  transacted  for  the  principal,  and  1 

not  cotemporaneons  therewith^  and  not  within  the 
scope  of  the  agency,  it  is  generally  said  such  statements 
and  declarations  are  without  a/uihority,    and    not    binding 
upon  the  principal. 

In  such  case  the  transaction,  of  which  the  declarations  and 
statements  are  a  part,  being  itself  irrelevant  and  inadmissi- 
ble^  the  declarations  and  statements  of  the  agent  are  likewise 
inadmissible.  That  is  to  say,  had  the  superintendent,  not  in 
relation  to  any  business  transacted  for  the  defendant, 
and  not  within  the  scope  of  his  agency,  written  to  A.  2 

stating  his  views  as  to  the  cause  of  the  collision  and 
who  was  at  fault  in  causing  it,  the  fact  or  transaction  of 
writing  to  A.  being  itself  irrelevant  and  inadmissble,  the 
declarations  and  statements  of  the  superintendent  in  con- 
nection therewith  would  likewise  be  inadmissible.  Stat- 
ing it  another  way,  the  writing  of  the  letter  not  being  in 
relation  to  the  business  of  the  principal  and  not  within 
the  scope  of  the  agency,  there  would  be  a  want  of 
authority  to  bind  the  principal  by  anything  said  or  declared 
by  the  agent.  Hence,  we  would  say,  the  agent,  in  such  case, 
was  not  authorized  to  speak  for  the  principal,  and  that  his 
speech  was  not  the  principal's  speech.  But  suppose  the  agent 
was  required  or  directed  by  his  principal  to  write  to  A.  stat- 
ing to  him  the  cause  of  the  collision,  and  who  was  to  blame 
for  it,  then  the  statements  and  declarations  of  the  agent 
made  in  relation  to  such  matter  would  be  the  statements  and 
declarations  of  the  principal.  The  former,  upon  the  evi- 
dence, was  the  situation  on  the  first  trial ;  the  latter,  on  this 
triaL  It  is  conceded  the  evidence,  with  respect  to  the  au- 
thority, duties,  and  powers  of  the  superintendent  on  this 
trial,  differs  from  the  evidence  on  the  first  trial.  The  su- 
perintendent was  a  witness  produced  by  the  plaintiff,  and 
was  examined,  both  on  direct  and  cross-examination,  at  great 
length,  in  respect  of  his  duties,  powers,  and  authority  to 
write  and  give  service  letters,  such  as  was  here  given  by 
him  to  the  discharged  conductor.  He  testified,  in  substance, 
that  the  defendant,  and  its  trainmen  and  other  employees. 
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had  entered  into  an  agreement  that  a  record  should  be  kept 
by  the  defendant,  and  that  an  entry  should  be  made  of  any 
violation  of  rules  by  an  employee,  good  practice,  neglect  of 
duty,  or  other  fault,  showing  facts,  together  with  conclusion 
and  action;  and  that  it  was  a  part  of  the  agreement,  when 
an  employee  was  discharged,  to  give  him  a  service  letter 
specifying  the  cause  of  discharge.  A  book  for  such  purpose 
was  kept  imder  the  supervision  and  direction  of  the  super 
intendent.  The  rules  of  the  defendant  required  that  the  rec 
ord  of  each  employee  should  be  open  for  his  inspection,  and 
for  the  inspection  of  the  oflScers  of  the  defendant.  If  it  was 
not  practicable  for  the  employee  to  go  to  the  office,  the  rules 
required  that  a  transcript  of  his  record  should  be  furnished 
and  sent  him  on  application.  It  was  the  duty  of  the  super- 
intendent, as  such,  to  furnish  and  give  such  a  transcript, 
and  to  furnish  a  statement  of  the  employee's  record  when  he 
was  discharged  or  voluntarily  left  the  service  of  the  defend- 
ant. It  was  also  his  duty  to  give  a  service  letter  to  a  dis- 
charged employee,  or  one  voluntarily  leaving  the  service,  in 
which  he  was  required  to  state  the  cause  of  the  discbarge 
or  other  record  of  the  employee.  There  was  no  one  else  who 
•gave,  or  whose  duty  it  was  to  give,  such  letters.  The  super- 
intendent was  required  to  issue  and  sign  every  service  letter 
issued  on  his  division.  He  further  testified  that  by  reason 
of  the  agreement  requiring  the  defendant  to  give  service  let- 
ters to  discharged  employees  specifying  the  cause  of  the  dis- 
charge, the  defendant  designated  or  required  the  superintend- 
ent to  give  them,  and  to  state  the  cause  of  the  discharge  as 
appearing  on  the  books  and  records  of  the  tiefendant.  The 
defendant  had  regular  printed  blanks  of  service  letters  on 
which  were  printed  the  words  "specify  conduct  and  cause  of 
leaving  service."  This  the  superintendent  in  giving  service 
letters  was  required  to  fill  out,  stating  the  cause  of  discharge 
or  cause  of  leaving  the  service.  A  book,  covering  a  period 
of  four  years  or  more,  and  containing  copies  of  a  large  num- 
ber of  service  letters  issued  by  the  superintendent,  in  which 
had  been  specified  by  him  the  cause  of  the  discharge  of 
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employees,  or  of  their  leaving  the  service,  was  kept  by  the 
defendant  and  was  put  in  evidence. 

This  testimony  is  undisputed.  We  think  the  effect  of  it 
is  that  the  superintendent  was  designated  and  appointed  by 
the  defendant  to  do  just  what  was  done  by  him,  and  to  state 
just  what  was  stated  by  him — the  cause  of  the  discharge  of 
the  conductor — and  that  the  things  done  and  said  by  him  in 
that  regard  were  within  the  scope  of  the  agency,  anS  were 
done  in  relation  to  business  transacted  by  him  for  the  defend- 
ant Under  the  circumstances  now  disclosed  we  are  there- 
fore of  the  opinion  that  the  declarations  and  admissions  of 
the  superintendent  were,  in  law,  the  statements  and  declara- 
tions of  the  defendant,  and  that  the  letter  was  properly  ad- 
mitted in  evidence.  {Chemical  Co.  v.  Knight,  106  Va.  674, 
56  S.  E.  725 ;  McNicholas  v.  New  England  Tel  &  Tel.  Co., 
196  Mass.  138,  81  N.  E.  889;  Lynchburg  Tel.  Co.  v.  Booker, 
103  Va.  594,  50  S.  E.  148 ;  Moran  Bros.  Co.  v.  Snoqualmie 
Falls  Povrer  Co.,  29  Wash.  292,  69  Pac  759;  Kirkstall 
Brewery  Co.  v.  Fumess  Ry.  Co.,  9  L.  R,  Q.  B.  Cases, 
468.) 

The  defendant  requested  an  instruction  to  the  effect  that 
the  jury  could  not  render  a  verdict  against  the  defendant 
on  the  doctrine  of  comparative  negligence.  It  com- 
plains because  it  was  not  given,  and  cites  many  cases  3 
and  refers  to  many  jurisdictions  where  the  doctrine 
of  comparative  negligence  has  either  been  repudiated  or 
never  prevailed.  The  doctrine  does  not  and  never  did  prevail 
in  this  jurisdiction. 

The  entire  charge  of  the  court  is  hostile  to  and  inconsistent 
with  such  a  doctrine.  The  court  charged  the  jury  not  on 
the  theory  of  comparative  negligence,  but  on  the  theory  that 
contributory  negligence  was  an  absolute  bar  to  a  recovery. 
The  test  given  by  the  court  to  the  jury  was,  not  whether 
Buch  negligence  was  slight  or  great,  as  compared  with  the 
negligence  of  the  defendant  or  another,  but  whether  such 
negligence  proximately  contributed  to  the  collision  and  in- 
jury, and  whether,  without  it,  the  collision  and  injury 
would  have  occurred.    The  court,  after  defining  neg-  4 
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ligence,  contributory  negligence,  and  ordinary  care,  as 
is  usual  in  cases  of  negligence,  in  plain  and  positive 
terms  charged  the  jury  that  if  the  deceased  did  not  protect 
his  train  as  required  by  the  rules  of  the  defendant,  or  failed 
to  use  ordinary  care,  and  that  "such  failure  proximately 
contributed  to  the  happening  of  the  injury  to  him ;"  that  if 
his  death  was  caused  by  his  negligence,  or  by  his  negligence 
concurring  with  the  negligence  of  the  defendant,  or  concur^ 
ring  with  the  negligence  of  any  member  of  either  crew,  or 
concurring  with  the  negligence  of  any  other  person;  that, 
though  the  defendant,  or  members  of  the  on-coming  crew, 
or  of  the  deceased's  crew,  were  negligent,  yet  if  the  jury 
found  that  the  deceased  was  also  negligent  the  plaintiff  could 
not  recover.  In  at  least  six  separate  and  distinct  paragraphs 
of  the  charge,  upon  divers  hypotheses,  the  jurors  were  ad- 
monished and  directed  that  if  the  deceased  was  negligent, 
and  if  such  negligence  proximately  contributed  to  his  injury 
or  death,  the  plaintiff  could  not  recover.  It  is  thus  seen  that 
the  theory  of  the  charge  was  upon  the  same  theory  requested 
by  the  defendant.  To  have  given  the  request  complained  of 
would  have  added  nothing  to  the  charge.  Counsel  say  that 
the  appellant  was  entitled  to  the  request  for  the  reason  that 
the  jury  may  have  believed,  if  they  found  that  the  deceased 
was  guilty  of  only  slight  negligence,  and  the  on-coming  crew 
of  great  or  excessive  negligence,  that  they  could  render  a 
verdict  for  the  plaintiff.  There  are  at  least  six  separate  and 
distinct  paragraphs  of  the  charge  which  forbade  the  jury 
from  rendering  a  verdict  under  such  circumstance.  If  six 
paragraphs  did  not  prevent  the  jury  from  doing  what  coun- 
sel say  they  may  have  done,  we  do  not  see  how  another  to  the 
same  effect  and  import  would  have  helped  the  situation. 
The  court  correctly  and  suflSciently  charged  the  jury  with 
respect  to  the  law  applicable  to  the  defendant's  n^ligence, 
and  contributory  negligence  of  the  deceased.  No  complaint 
is  made  of  the  charge  in  that  particular.  After  the  court 
had  done  that,  there  was  no  more  necessity  to  inform  the  jury 
that  the  doctrine  of  comparative  negligence  did  not  obt;ain 
in  this  jurisdiction,  than  to  inform  them  that  the  common 
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law,  tmless  modified  by  statute,  and  not  the  civil  law,  ob- 
tained in  this  jurisdiction.  We  think  no  error  was  com- 
mitted in  refusing  the  request 

The  defendant  also  requested  the  court  to  charge  the  jury 
that:  "No  man  is  held  to  a  higher  degree  of  skill  or  care 
than  the  fair  average  of  his  trade  or  profession,  and  the 
standard  of  due  care  is  the  conduct  of  the  average  prudent 
man  engaged  in  the  profession  under  the  same  circumstances. 
The  test  of  negligence,  so  far  as  concerns  the  employees  of 
the  second  section  of  train  81  in  this  case,  is  the  same,  and 
it  matters  not  that  they  might  have  operated  their  train 
in  a  safer  or  less  dangerous  way.  You  cannot  say  that  it 
was  n^ligently  operated,  unless  you  find  from  a  prepond- 
erance of  the  evidence  that  it  was  not  operated  in  the  usual 
and  customary  way  commonly  adopted  by  railroad  trainmen 
of  average  experience  and  prudence.^' 

The  court  refused  to  charge  as  requested,  but  charged  the 
jury  as  follows:  "In  this  case  the  defendant  is  not  held  to 
any  greater  or  higher  degree  of  care  than  that  customarily 
used  by  railroads  generally  in  the  operation  of  their  trains. 
If,  therefore,  you  find  from  the  evidence  that  the  second 
section  of  train  eighty-one  was  being  operated  in  the  usual 
and  ordinary  way  for  running  freight  trains,  under  the  con- 
ditions existing  at  the  time  of  the  accident,  such  methods 
would  not  be  negligence,  and  your  verdict  should  be  for  the 
defendant." 

Complaint  is  made  of  this  ruling.  The  contention  is  that 
the  defendant  was  entitled  to  have  the  court  charge  as  re- 
quested,  and  that  the  court  did  not  do  so.  In  the  first  place, 
theie  was  no  evidence  rendering  such  a  charge  pertinent. 
As  before  observed,  the  defendant  was  operating  two  trains 
in  the  same  direction.  The  ruled  of  the  defendant  required 
that  "trains  in  the  same  direction  must  keep  at  least  five 
minute?  apart,  except  in  closing  up  at  stations  or  at  meeting 
and  passing  points;"  that  "a  train  must  not  arrive  at  a 
station  in  advance  of  its  schedule  time;"  that  "all  except 
first-class  trains  will  approach  yard  limits  under  full  control, 
and  be  prepared  to  stop  within  the  limits  of  vision,  and  that 
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the  responsibility  for  accident  at  such  points  will  rest  with 
the  approaching  train."  It  was  alleged,  and  evidence  ad- 
duced to  support  the  allegations,  that  the  second  section 
was  operated  in  violation  of  these  rules,  and  that  it,  at  a 
speed  of  from  twenty  to  thirty  miles  an  hour,  was  run  into 
the  first  section  while  it  was  on  time  and  within  the  yard 
limits  of  a  station.  On  the  other  hand,  it  was  contended  by 
the  defendant  that  the  rules  were  not  violated  by  the  members 
of  the  second  section,  and  that  the  first  section  was  behind 
time ;  that  it  had  not  yet  reached  the  yard  limits  of  a  station ; 
that  it  had  been  delayed  and  was  stopped,  or  nearly  stopped ; 
that  the  deceased  ought  to  have  protected  his  train  by  throw- 
ing off  fusees,  or  by  flagging,  or  by  giving  other  stop  signals, 
as  by  the  rules  of  the  defendant  provided;  and  that  he  was 
guilty  of  negligence  because  those  things  were  not  done. 
The  case  is  not  one  involving  skill,  or  of  different  methods 
of  doing  a  thing,  one  safe  and  the  other  dangerous,  or  of 
different  methods  or  degrees  of  safety  or  danger.  The  defend- 
ant did  not  contend,  nor,  we  assume,  can  it  be  contended, 
that  operating  a  freight  train  in  violation  of  the  rules  of 
the  defendant  referred  to,  and  running  it  in  advance  of  its 
schedule  time,  not  keeping  at  least  five  minutes  apart  of  an 
advanced  train  on  time  moving  in  the  same  direction,  and 
running  it  in  yard  limits  not  under  control  at  a  speed  of  from 
twenty  to  thirty  miles  an  hour  and  encroaching  upon  the 
time  of  an  advanced  train  itself  on  time  in  yard  limits,  and 
colliding  with  it,  is  a  reasonably  safe,  or  proper  way,  or  a 
customary,  or  a  usual,  or  ordinary  manner,  of  operating  a 
freight  train.  What  defendant  contended  was  not  that  the 
doing  of  such  things,  was  reasonably  safe,  or  proper,  or  usual, 
or  customary,  or  ordinary,  but  that  the  members  of  the  sec- 
ond crew  did  not  do  them;  that  the  advance  train  was  itself 
not  on  time,  that  it  was  not  in  the  yard  limits,  that  it  was 
delayed  and  stopped,  or  practically  so,  and  that  the  collision 
was  due  to  the  failure  and  negligence  of  the  deceased  in  not 
protecting  his  train. 

In  the  next  place,  while  in  some  cases  and  under  some  cir- 
cumstances it  is  proper  to  show  the  customary  or  usual  man- 
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ner  of  doing  a  thing  as  generally  done  by  those  engaged  in 
a  similar  business  under  similar  circumstances,  to  aid  the 
jury  in  determining  the  question  of  care  or  negligence  in- 
volved in  the  particular  case,  yet  it  is  not  proper  to  charge 
the  jury,  ad  was  requested,  that  the  train  operatives  of  the 
second  crew  could  not  be  held  guilty  of  negligence,  if  what 
was  done  by  them,  in  the  operation  of  their  train,  was  usual, 
or  customary,  or  was  ordinarily  or  generally  done  by  train 
operatives.  This  is  well  illustrated  by  the  case  of  Cass  v, 
Boston  &  Lowell  J2.  R.  Co.,  14  Allen  (Mass.)  448,  where 
evidence  of  such  character  was  held  admissible,  and  in  the 
case  of  Maynard  v.  Buck,  100  Mass.  40,  where  a  charge  such 
as  was  here  requested  was  held  improper.  The  reason  for 
the  distinction  is  well  stated  by  the  court  in  the  last  case. 
The  court  said : 

"The  effect  and  purpose  of  the  evidence  is  to  aid  the  Jury  in 
forming  their  judgment  of  what  the  party  wag  bound  to  do,  or  was 
Justified  in  doing,  under  all  the  circumstances  of  the  case.  What 
had  been  done  by  others  previously,  however  uniform  in  mode  it 
may  have  been  shown  to  have  been,  does  not  make  a  rule  of  conduct 
by  which  the  Jury  are  to  be  limited  and  governed.  It  is  not  to 
control  the  Judgment  of  the  jury,  if  they  see  that  in  the  case  under 
consideration  it  is  not  such  conduct  as  a  prudent  man  would  adopt 
in  his  own  affairs,  or  not  such  as  a  due  regard  to  the  obligatious 
of  those  employed  in  the  affairs  of  others  would  require  them  to 
adopt  It  is  evidence  of  what  is  proper  and  reasonable  to  be  done, 
from  which,  together  with  all  the  other  facts  and  circumstances 
of  the  case,  the  Jury  are  to  detefmine  whether  the  conduct  In 
question  in  the  case  before  them  was  proper  and  justifiable." 

The  same  principle  is  also  illustrated  in  the  cases  of 
Wdbash  Railroad  Co.  v.  McDaaiiels,  107  U.  S.  454,  2  Sup. 
Ct  932,  27  L.  Ed.  605 ;  Grand  Trunk  R.  R.  Co.  v.  Richard- 
son, 91  U.  S.  454,  23  L.  Ed.  356,  and  in  the  case  of  Spiking 
V.  Railway  A  Power  Co.,  33  Utah  313,  93  Pac.  838,  where 
the  present  Chief  Justice  well  said :  "There  are  some  things 
that  it  may  be  negligent  to  do  or  omit  to  do,  although  all 
others  do  or  omit  to  do  them.  This  is  well  illustrated  in 
the  case  of  Wehster  v.  Symes,  109  Mich.  1  [66  K  W.  580]  f 
and  other  cases  there  cited.    Were  it  not  so,  a  driver  of  an 
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automobile  could  not  be  found  guilty  of  negligence  in  operat- 
ing an  automobile  along  a  highway  or  street  at  a  speed  of 
twenty  miles  an  hour,  because  it  was  usual  or  customary  for 
others  to  operate  automobiles  at  such  speed. 

We  think,  under  the  circimistances,  no  error  was  com- 
mitted in  refusing  to  charge  as  requested.  We  are  of  the 
opinion  that  the  judgment  of  the  court  below  ought  to  be, 
and  it  therefore  is,  affirmed,  with  costs. 

FEICK,  C.  J.,  and  McCARTT,  J.,  concur. 


STATE  V.  THORNE. 

No.  2203.    Decided  May  29,  1911   (117  Pac.  58). 

Homicide  —  Instbuctions — "Mubdkb."  Comp.  Laws  1907,  sec 
4159,  deflDes  murder  as  "the  unlawful  killing  of  a  human  being 
with  malice  aforethought."  Section  4161  makes  a  kiUing  com- 
mitted in  an  attempt  to  perpetrate  robbery,  murder  in  the  first 
degree.  An  information  for  murder  alleged  that  accused  "un- 
lawfully, willfully,  feloniously,  deUberately,  premeditatedly,  and 
of  his  malice  aforethought,  and  with  the  specific  intent  to  take 
the  Ufe"  of  a  person  named,  shot  and  killed  him.  The  undis- 
puted evidence  at  the  trial  showed  that  the  murder  was  com- 
mitted during  an  attempt  to  perpetrate  a  robbery,  and  the  eyi- 
dence  of  accused  was  to  the  effect  that  the  killing  was  due  to 
an  unintentional  discharge  of  his  pistol.  The  state  adduced 
eyidence  that  the  killing  was  wiUful  and  intentional,  and  oc- 
curred during  the  attempt  to  perpetrate  a  robbery.  Held,  that 
it  was  not  error  for  the  court  to  instruct  that  though  the  kill- 
ing was  done  in  perpetrating,  or  in  an  attempt  to  perpetrate  a 
robbery,  and  though  the  information  contained  no  allegations 
of  the  killing  under  such  circumstance,  nevertheless,  the  ac- 
cused could,  under  the  allegations  contained  in  the  informa- 
tion, be  convicted  of  first  degree  murder.     (Page  214.) 
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2.  Homicide — Instbuctions.  Under  a  statute  providing  that  one 
ipiilty  of  murder  in  the  first  degree  shall  suffer  death  or  upon 
the  recommendation  of  the  jury  may  be  imprisoned  for  life, 
in  the  discretion  of  the  court,  and  that  if  no  recommendation 
is  made,  the  court  must  pronounce  the  death  sentence,  it  is 
error  to  instruct  that  the  Jury  have  the  discretion  to  make 
or  withhold  the  recommendation  without  any  intimation  or 
direction  from  the  court  as  to  what  should  control  them  in 
reaching  a  conclusion  on  the  matter.  Hence  a  charge  which 
directs  the  Jury  to  consider  such  question  the  same  as  any  other 
question  submitted  to  them,  and  which  admonishes  them  that 
the  object  of  the  law  is  to  punish  the  offender  and  to  deter 
others  from  committing  similar  violations,  and  which  directs 
them  to  consider  such  objects  together  with  all  the  facts  and 
circumstances  in  evidence  in  reaching  a  conclusion,  is  error 
because  of  the  court's  undertaking  to  direct  them  as  to  what 
should  control  or  influence  the  Jury  in  reaching  a  conclusion. 
(Page  218.) 

3.  WmncssES — ^Impeachment  of  Memory — Irrelevant  Matters.  In 
a  prosecution  for  murder,  accused  testified  that  he  was  not 
familiar  with  the  action  of  the  gun  with  which  the  murder 
was  committed,  and  that  its  discharge  was  unintentional.  Held^ 
that  it  was  proper  to  ask  him  on  cross-examination  where  he 
got  the  gun,  to  show  that  he  had  possession  of  the  gun  longer 
than  as  testified  to  by  him;  but  the  question,  "Under  what 
circumstances  did  you  get  the  gun?"  being  irrelevant,  to  the 
issue  and  not  a  proper  test  of  the  memory  of  the  witness  or 
of  his  credibility  or  the  weight  of  his  testimony  unless  the 
question  sought  to  incriminate  accused,  and  it  was  error,  on 
his  refusing  to  answer  under  claim  and  allowance  of  privilege, 
to  further  question  him  with  reference  to  any  crime  which 
he  committed  in  obtaining  the  gun,  and  compel  him  to  state 
that  an  answer  to  the  question  would  incriminate  him  in  the 
commission  of  another  crime.     (Page  221.) 

4.  Witnesses — C^ross-Examination  of  Accused.  Though  accused, 
on  becoming  a  witness,  may  be  cross-examined  as  other  wit- 
nesses, and  may  be  asked  questions  irrelevant  and  collateral 
to  the  issue  to  test  his  memory  or  his  credibility  and  the  weight 
of  testimony,  when  the  question  relates  to  incriminating  acts 
or  calls  for  evidence  of  an  incriminating  character,  separate 
and  distinct  from  those  on  trial  testified  to  by  him,  he  may 
claim  his  privilege  and  decline  to  answer,  and  the  court  must 
determine  whether  the  evidence  called  for  may  tend  to  incrim- 
inate the  witness.     (Page  224.) 

5.  WiTNESSBB — ^Pbiviijse.  While  a  witness,  in  order  to  test  his 
credibility,  may  be  asked  if  he  has  not  been  convicted  of  a 
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crime,  the  question  whether  he  has  committed  a  crime  is  priv- 
ileged, and  he  may  decline  to  answer.     (Page  226.) 

6.  WrrNESSBS — ^Impeachment — ^Accused  in  Criminal  Prosecution. 
To  affect  his  credibility,  accused,  testifying  as  a  witness,  may 
not  properly  be  asked  questions  as  to  specific  acts  of  a  wrongful 
or  incriminating  character  not  amounting  to  commission  of  a 
crime  and  which  are  distinct  from  those  on  trial  and  not 
Toluntarily  testified  to  by  the  witness.     (Page  226.) 

7.  Homicide — ^Appeal  and  Ebbor — ^Harmless  Error.  In  a  prosecu- 
tion for  murder  accused  admitted  the  killing,  but  alleged  that 
it  was  accidentally  committed  while  perpetrating  a  burglary, 
the  object  of  accused  being  to  obtain  a  recommendation  from 
the  jury  to  be  sentenced  to  life  imprisonment.  On  his  cross- 
examination  he  declined  to  answer  as  to  circumstances  under 
which  he  got  the  gun  with  which  the  killing  was  committed, 
on  the  ground  of  privilege.  Held,  that  it  was  prejudicial  error 
after  the  claim  of  allowance  of  privilege  to  allow  the  prosecuting 
attorney  to  further  inquire  into  his  reasons  for  declining  to 
answer  and  to  compel  him  to  state  that  if  he  did  anfawer  his 
answer  would  incriminate  him  in  the  commission  of  another 
crime;  the  answers  thus  elicited  having  a  tendency  to  preju- 
dice accused  with  the  jury,  and  thus  prevent  them  from  recom- 
mending that  he  be  sentenced  to  imprisonment  for  life.  (Page 
227.) 

8.  Criminal  Law — ^Misconduct  op  Juror— Harmless  Error.  While 
the  jury  in  a  murder  case  were  at  lunch  at  a  hotel  in  charge 
of  two  officers,  after  the  case  had  been  finally  submitted  to 
them,  one  of  the  jurors  and  one  of  the  officers  went  into  another 
part  of  the  building  where  the  juror  talked  to  some  one  over 
the  telephone.  Held,  that  as  the  conduct  was  in  violation  of 
the  court's  directions  and  was  misconduct,  it  was  not  necessary 
for  accused  to  show  the  nature  of  the  communication  or  to  show 
that  he  was  prejudiced  thereby,  as  prejudice  will  be  presimied, 
and  the  burden  is  on  the  state  to  show  what  the  communication 
was  and  that  it  was  harmless.     (Page  229.) 

9.  Witnesses — Cross-Examination  ar  Accused.  In  a  prosecution 
for  murder,  accused  testified  that  the  murder  was  the  result 
of  an  accidental  shooting  while  he  and  others  were  committing 
a  robbery,  and  that  the  pistol  with  which  he  was  armed  and 
which  he  pointed  at  deceased  was  accidentally  fired.  Heldj 
that  it  was  proper  cross-examination  to  require  accused  to  take 
the  gun  and  show  how  he  used  it  on  the  occasion  in  question, 
but  as  his  sole  purpose  in  defending  the  suit  was  to  secure  a 
recommendation  from  the  jury  to  make  his  sentence  life  im- 
prisonment instead  of  execution,  compelling  accused  to  put  on 
a  pair  of  overalls,  a  hat  and  a  handkerchief  used  as  a  mask  on 
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the  night  of  the  homicide,  Dot  to  illustrate  or  explain  any 
material  or  disputed  fact,  but  solely  to  show  the  accused's  ap- 
pearance as  a  highwayman  before  the  Jury  and  to  show  them 
how  he  looked  and  appeared  on  the  night  of  the  homicide  was 
error.     (Page  233.) 

Appeal  from  District  Court,  Third  District;  Hon,  T,  D. 
Lewis,  Judge. 

Harry  Thome  was  convicted  of  murder  in  the  first  degree 
and  he  appeals. 

Reveesed  and  remanded. 

M,  E,  Wilson,  E,  A,  Walton  and  James  M,  Denny  for 
appellant. 

A.  R.  Barnes,  Attorney-General,  for  the  State. 

STRAUP,  J. 

The  defendant,  a  boy  seventeen  years  of  age,  was  con- 
victed of  murder  in  the  first  degree.  It  is  charged  in  the 
information  that  he  "unlawfully,  willfully,  feloniously,  de- 
liberately, premeditatedly,  of  his  malice  aforethought,  and 
with  the  specific  intent  to  take  the  life  of  George  W.  Fassell, 
an  assault  did  make"  with  a  loaded  revolver  in  his  hands, 
"and  then  and  there  unlawfully,  willfully,  feloniously,  de- 
liberately, premeditatedly,  of  his  malice  aforethought,  and 
with  the  specific  intent  to  take  the  life"  of  Fassell,  discharged 
the  i:pvolver  and  shot  and  killed  him,  "and  so,"  the  defendant, 
"in  manner  and  form  aforesaid,  unlawfully,  willfully,  delib- 
erately, premeditatedly,  and  of  his  malice  aforethought,  the 
said  George  W.  Fassell  did  kill  and  murder."  The  evidence, 
without  conflict,  shows  that  Fassell  was  shot  and  killed  by 
the  defendant  while  he  and  two  others  were  perpetrating  a 
robbery  in  Fassell's  store.  The  evidence  is  conflicting  as  to 
whether  the  revolver  was  accidently  or  intentionally  dis- 
diarged,  and  Fassell  intentionally  or  unintentionally  shot 
and   killed.     On  this  point  the  principle  witness  for  the 
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state,  A,  F.  Jacobson,  testified  that  while  he  and  Fassell  were 
alone  in  the  store  the  defendant  and  two  others,  Hayes  and 
Curley,  with  handkerchiefs  over  their  faces,  entered  the 
store.  The  defendant,  pointing  a  revolver  at  Jacobson,  com- 
manded him  to  throw  up  his  hands.  At  the  same  time 
Hayes,  one  of  the  other  robbers,  pointed  a  gun  at  Fassell 
and  made  a  similar  demand  of  him.  Jacobson  hesitated  a 
moment,  when  the  defendant  put  the  muzzle  of  the  gun  within 
five  or  six  inches  of  Jacobson's  face,  and,  in  a  commanding 
tone,  told  him  "get  them  up  there,"  and  "get  back  to  that 
comer."  Jacobson  complied,  the  defendant  keeping  the  gun 
close  to  his  face  and  crowding  him  back  with  it.  Fassell, 
who  was  covered  by  Hayes,  "was  slow  about  putting  his  hands 
up ;  finally  he  got  them  up  and  then  he  started  to  back,  walk- 
ing backwards.  Hayes  did  not  follow  him,  but  kept  him 
covered  with  the  gun  and  indicated  the  direction  he  wanted 
him  to  go."  After  the  defendant  had  backed  Jacobson  to 
the  corner  he  whirled  towards  Fassell  who  then,  with  his 
hands  up  and  moving  back,  was  about  opposite  him.  The 
defendant  approached  Fassell  and  "punched  him  right  in  the 
side  with  the  muzzle  of  the  gun.  Mr.  Fassell  winced  like 
that,  still  he  never  took  his  eyes  off  this  man.  He  kept 
looking  at  him,  and  he  again  punched  him,  and  he  started 
to  back  in  that  comer,  and  then  he  pulled  the  gun  away 
and  says  'get  back,'  and  just  held  the  gun  about  that  far  off" 
— eight  or  ten  inches — "and  then  fired,"  the  bullet  striking 
him  in  the  left  side  under  the  armpit.  Fassell  threw  his 
hands  to  his  side,  dropped  to  the  fioor,  and  expired  in  about 
half  an  hour.  At  about  the  time  of  the  shooting,  Hayes, 
who  had  been  pointing  his  gun  towards  Fassell,  turned  and 
pointed  it  towards  Jacobson.  After  Fassell  was  shot  and 
had  fallen  to  the  floor,  the  defendant  walked  towards  the 
cash  register.  In  doing  so  he  came  between  Hayes  and 
Jacobson.  Jacobson  jumped  into  the  back  oflSce  near  by  and 
ran  out. 

The  defendant  testified  in  his  own  behalf,  on  direct  exami- 
nation, that  when  he  and  Hayes  and  the  other  robber,  Cur- 
ley, reached  the  store  and  entered  it  he  "held  up  the  butcher 
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* 
( Jacobson)  and  told  him  to  go  back,  and  he  went  back ;  and 
Hayes  he  had  Fassell.     At  first  he  told  him  to  put  up  his 
hands.     He  seemed  to  hesitate;  and  he  got  him  up  thero 
finally,  and  I  told  the  butcher  to  go  back  there.     Then 
Hayes  told  Fassell  to  go  back  there  too.     It  seems  like  he 
didn't  understand  the  question  right  away ;  anyway  he  didn't 
move  for  several  seconds.     When  he  did  start  to  move,  he 
moved  very  slow  and  Hayes  kept  on  telling  him  to  move  and 
hurry  up.     I  got  the  butcher  down  there,  and  by  that  time 
Fassell  was  even  with  the  counter  and  I  told  him  to  hurry 
up,  *we  don't  want  to  stay  here  all  night.'    He  kind  of  hesi- 
tated there,  and  I  told  him  several  times.     Then  I  shoved 
the  revolver  into  him  and  it  was  discharged  and  he  fell   and 
then  I  went  and  looked  at  him,  and  from  there  I  went  over 
to  the  cash  raster  which  Curley  was  supposed  to  go  to  and 
take  the  cash,  and  in  going  out  I  passed  it  and  glanced  in 
it,  and  it  seemed  like  he  hadn't  touched  it,  and  I  took  what- 
ever there  was  in  it  and  went  out."    He  further  testified  that 
he  did  not  pull  the  trigger  of  the  gun  intentionally;  that 
he  was  not  familiar  with  the  action  of  the  gun ;  and  that  he 
did  not  intend  to  shoot  or  kill  Fassell,  or  any  one.     On  his 
cross-examination  he  testified  that  he,   Hayes   and   Curley 
had  started  out  that  night  "to  turn  a  trick ;  that  at  the  time 
"we  started  out  we  didn't  know  what  we  were  going  to  do. 
They  said  they  were  going  to  hold  somebody  up,  but  who  or 
what  or  where  I  couldn't  say."    He  further  testified  that  for 
such  purpose  they  first  went  to  a  laundry.     They  found  that 
closed  and  the  wagons  in.     They  then  went  up  the  street  to 
FasseU's  store  situated  outside  the  business  portion  of  the 
city.     They  watched  and  reconnoitered  it  for  an  hour  or 
more.    They  finally  agreed  upon  a  plan  in  which  the  defend- 
ant upon  entering  the  store  was  to  cover  one  of  the  meu 
in  the  store,  Hayes  the  other,  and  Curley  to  rob  the  cash 
register.    In  pursuance  of  such  plan  they  entered  the  store, 
the  defendant  pointing  his  loaded  revolver  "cocked"  at  Jacob- 
son  and  Hayes  his  at  Fassell.    When  the  shot  was  fired  Cur- 
ley had  reached  the  register  and  had  opened  it,  as  the  defend- 
ant assumed,  bnt  left  without  taking  the  money,  or,  at  least* 
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without  taking  all  of  it.  The  defendant,  in  going  out,  passed 
by  the  register  which  evidently  had  been  opened  by  Curlej, 
and  seeing  two  ten  dollar  gold  pieces  and  some  silver  took 
them. 

The  defendant  and  Hayes  were  arrested  within  an  hour 
after  the  offense  was  committed.  The  next  morning  the 
defendant  made  a  voluntary  and  an  unsolicited  confession 
to  the  chief  of  police  and  other  oflScers,  and  later  to  the 
sheriff  of  the  county  and  other  prominent  citizens,  in  which 
he  admitted  and  stated  the  facts  substantially  as  testified  to 
by  him  on  the  trial,  and  in  each  of  them  stated  that  Fassell 
did  not  move  fast  enough,  that  he  told  him  to  hurry  up, 
and  that  he  "put  the  gun  against  FasselPa  side,"  or 
"punched,"  or  "poked"  him  in  the  ribs  with  it,  and  that  it 
"went  off"  or  "exploded." 

Murder  is  defined  by  our  statute,  Comp.  Laws  Utah  1907, 
section  4159,  to  be  "the  unlawful  killing  of  a  human  being 
with  malice  aforethought."     By  section  4161  it  is  provided 
that  "murder  perpetrated  by  poison,  lying  in  wait, 
or  any  other  kind  of  willful,  deliberate,  malicious  1 

and  premeditated  killing;  or  committed  in  the  per- 
petration of,  or  attempt  to  perpetrate,  any  arson,  rape,  bur- 
glary, or  robbery;  or  perpetrated  from  a  premeditated  de- 
sign unlawfully  and  maliciously  to  effect  the  death  of  any 
human  being  other  than  him  who  is  killed;  or  perpetrated 
by  any  act  greatly  dangerous  to  the  lives  of  others  and  evi- 
dencing a  depraved  mind,  regardless  of  human  life — is  mur- 
der in  the  first  degrea"  It  is  thus  seen  that  a  willful,  de- 
liberate and  premeditated  killing  is  murder  in  the  first  de- 
gree, and  that  a  murder  committed  in  the  perpetration  of, 
or  attempt  to  perpetrate,  a  robbery,  is  also  murder  in  the 
first  degree.  The  court,  after  reading  to  the  jury  the  infor- 
mation in  which  it  was  alleged  that  the  defendant  "unlaw- 
fully, willfully,  feloniously,  deliberately,  premeditatedly, 
and  of  his  malice  aforethought,  and  with  the  specific  intent 
to  take  the  life"  of  Fassell,  shot  and  killed  him,  and-  after 
stating  to  the  jury  the  statutes  referred  to  defining  murder 
and  murder  in  the  first  degree,  instructed  them  that  "so  far 
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as  material  in  this  case,  for  the  purpose  of  determining  the 
guilt  or  innocence  of  the  defendant,  the  statute  declares  that 
every  murder  committed  in  the  perpetration  of,  or  attempt 
to  perpetrate,  any  arson,  rape,  burglary,  or  robbery,  is  mur- 
der in  the  first  d^ree."     The  court  further  charged  ''that 
the  essential  facts  constituting  the  offense  charged  are :  First, 
that  the  killing  occurred  in  Salt  Lake  County,  State  of  Utah ; 
second,  that  the  killing  was  unlawful;  third,  that  the  kill- 
ing was  committed  in  the  perpetration  of,  or  attempt  to 
perpetrate,    robbery;    fourth,    that    the    person   killed    was 
George  W.  Fassell;  fifth,  that  said  Fassell  was  killed  by  a 
pistol  shot  by  the  defendant  while  the  defendant  was  engaged 
in  perpetrating,  or  attempting  to  perpetrate,  a  robbery  at  the 
time  the  said  pistol  shot  was  fired."    The  court  also  charged 
the  jury  "if  you  believe  beyond  a  reasonable  doubt  from  the 
evidence  that  the  defendant  Thome,  while  perpetrating,  or 
attempting  to  perpetrate,  a  robbery,  shot  and  killed  the  de- 
ceased, Fassell,  then  the  court  instructs  you,  for  the  purpose 
of  determining  the  guilt  or  innocence  of  this  defendant,  that 
it  is  inmiaterial  whether  the  shot  so  fired  by  the  defendant 
Thome  was  shot  intentionally  or  by  an  unintentional  dis- 
chai^  of  the  pistol  in  the  hands  of  said  Thome."    The  court 
further  charged  the  jury  that  "in  case  the  victim  of  a  rob- 
bery is  killed  by  the  person  or  persons  engaged  in  perpetrat- 
ing, or  attempting  to  perpetrate,  the  robbery,  the  intent  or 
intention  of  the  persons  perpetrating,  or  attempting  to  per- 
petrate, the  robbery  need  only  be  to  perpetrate  such  robbery," 
and  all  persons  concerned  in  such  attempt  or  perpetration, 
or  present  and  aiding  therein  "are  guilty  of  the  murder 
although  no  one  of  such  persons  had  any  intent  to  take  the 
life  of  the  victim,  if  such  murder  is  committed  in  the  per- 
petration of,  or  attempt  to  perpetrate,  such  robbery."     It  is 
thus  seen  that  while  in  the  information  an  "unlawful,  will- 
ful, felonious,  deliberate  and  premeditated"  killing  with  the 
specific  intent  to  take  the  life  of  the  deceased  is  charged,  the 
court,  nevertheless,  submitted  the  case  to  the  jury  on  the 
theory  alone  of  an  unlawful  killing  in  the  perpetration  of, 
or  attempt  to  perpetrate^  a  robbery,  and  charged  that,  if  the 
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deceased  was  killed  under  such  circumstances,  the  question 
of  whether  the  defendant  shot  him  intentionally  or  uninten- 
tionally was  immaterial.  Counsel  for  defendant,  therefore, 
urge  that  the  charge,  in  such  particulars,  is  not  in  conformity 
with  the  allegations  of  the  information;  that  while  a  "mu> 
der" — the  unlawful  killing  with  malice  aforethought — 
"committed  in  the  perpetration  of,  or  attempt  to  perpetrate, 
a  robbery,"  is,  as  defined  by  the  statute,  murder  in  the  first 
degree,  yet,  it  is  urged  that  it  is  not  the  kind  of  first  degree 
murder — ^the  willful,  deliberate,  malicious  and  premeditated 
killing  with  malice  aforethought — ^alleged  in  the  informa- 
tion. 

This  involves^  the  question  of  whether  the  accused,  upon 
allegations  in  the  information  of  an  unlawful,  willful,  de- 
liberate and  premeditated  killing  by  shooting,  may  be  con- 
victed of  murder  in  the  first  degree  upon  proof  that  the  ahoo^ 
ing  and  the  unlawful  killing  were  done,  whether  intention- 
ally or  unintentionally,  in  the  perpetration  of,  or  attempt  to 
perpetrate,  a  robbery.  Upon  this  question  the  authorities  di- 
vide. In  the  case  of  Raybum  v.  State,  69  Ark.  184,  63  S.  W. 
356,  and  perhaps  others,  the  negative  of  the  proposition  is 
held,  but  we  think  the  weight  of  authority  is  to  the  contrary. 
(Wharton  on  Homicide,  section  119;  1  McClain's  Crim. 
Law,  section  658;  State  v.  Meyers,  99  Mo.  107,  12  S.  W. 
516 ;  State  v.  Harmon,  106  Mo.  658,  18  S.  W.  128 ;  People 
V.  Giblin,  115  N.  Y.  196,  21  N.  E.  1062,  4  L.  R  A.  757; 
People  V.  Flanigan,  174  N.  Y.  857,  66  N.  E.  988 ;  Titus  ». 
State,  49  N.  J.  Law,  36,  7  Atl.  621 ;  People  v.  Stdlivan,  178 
N.  Y.  122,  65  N.  K  989,  68  L.  K.  A.  853,  98  Am.  St  Eep. 
582;  State  v.  Johnson,  72  Iowa,  893,  84  N.  W.  177;  State 
V.  Tyler,  122  Iowa,  181,  97  N.  W.  983;  People  v.  MiUon. 
145  Cal.  169,  78  Pac.  549.) 

The  reasons  for  the  rule  are  there  stated,  and  need  not  be 
repeated.  Such  holdings,  of  course,  do  not  mean  that  upon 
allegations  in  the  information  of  an  unlawful,  willful,  de- 
liberate and  premeditated  killing  by  shooting,  a  conviction 
of  first  degree  murder  may  be  had  by  proof  of  an  unlawful 
killing  by  stabbing,  or  drowning,  or  strangulation,  or  bora- 
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ing,  in  the  perpetration  of,  or  attempt  to  perpetrate,  a  rob- 
bery, burglary,  rape,  or  arson.  The  proof  of  the  means  and 
manner  of  causing  the  death  must  in  such  particular  corre- 
spond with  the  all^ations  in  the  information.  So,  accord- 
ing to  the  great  weight  of  authority,  though  it  be  iilleged  that 
the  shooting  and  killing  were  done  unlawfully,  deliberately, 
premeditatedly,  and  of  malice  aforethought,  and  though  the 
proof  shows  that  the  unlawful  killing  by  shooting,  whether 
intentional  or  unintentional,  was  done  in  the  perpetration  of, 
or  attempt  to  perpetrate,  a  robbery,  yet  a  conviction  of  mur- 
der in  the  first  degree  is  supported  by  the  allegations  and 
proof,  on  the  theory,  as  illustrated  by  the  cited  cases,  that  the 
"willful  and  premeditated  intent  to  commit  the  felony  is 
transferred  from  that  offense  to  the  homicide  actually  com- 
mitted," and  "is  the  legal  equivalent  of  and  tantamount  to" 
the  allegations  in  the  information  of  a  willful,  deliberate  and 
premeditated  killing  by  shooting. 

But,  for  the  additional  reasons,  we  think  the  defendant 
here  cannot  complain  of  the  instructions  referred  to.  The 
state  adduced  evidence  tending  to  show  that  the  defendant 
unlawfully  shot  and  killed  the  deceased,  not  only  in  the 
perpetration  of,  or  attempt  to  perpetrate,  a  robbery,  but  also 
that  he,  in  such  perpetration,  or  attempt,  willfully  and  inten- 
tionally shot  and  killed  the  deceased,  and  hence,  willfully, 
deliberately  and  premeditatedly  shot  and  murdered  him  as 
allied.  The  defendant,  to  meet  such  proof,  testified  to  a 
state  of  facts  showing  that  he,  in  the  perpetration  of  a  rob- 
bery, unlawfully  shot  and  killed  the  deceased,  but  that  such 
shooting  and  killing  was  done  unintentionally,  thus  testify- 
ing to  a  state  of  facts,  which,  under  the  statute,  also  rendered 
him  guilty  of  murder  in  the  first  degree.  That  is,  the  state 
proved  a  first  degree  murder  by  proving  a  willful,  deliberate 
and  premeditated  killing  by  shooting,  and  the  defendant,  to 
meet  it,  also  proved  a  first  degree  murder  by  proving  an  un- 
lawful shooting  and  killing  of  the  deceased  by  him  in  the 
perpetration  of  robbery.  The  turpitude  and  consequences 
of  the  one  is  by  the  statute  made  as  great  as  the  other — each 
being  first  degree  murder.    Now,  the  court,  instead  of  sub- 
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mitting  the  case  to  the  jury  on  the  theory  of  the  state's  evi- 
dence, submitted  it  to  them  on  the  theory  alone  of  the  de- 
fendant's evidence.  We  do  not  see  how  he  can  complain  of 
that  on  tbe  ground  of  variance,  or  upon  any  other  ground. 
We  think  no  error  was  committed  in  the  giving  of  the  instruc- 
tions referred  to. 

Complaint  is  also  made  of  an  instruction  relating  to  the 
recommendation  of  the  jury.    We  have  a  statute  which  pro- 
vides that  "every  person  guilty  of  murder  in  the  first  degree 
shall  suffer  death,  or,  upon  the  recommendation  of  the 
jury,  may  be  imprisoned  at  hard  labor  in  the  state  2 

prison  for  life  in  the  discretion  of  the  court."  If  no 
recommendation  is  made  by  the  jury  the  court  must  pro- 
nounce the  death  sentence  upon  a  verdict  of  guilty  of  first 
degree  murder.  If  the  recommendation  is  madie,  the  court 
may  impose  such  a  judgment,  or  one  of  life  imprisonment. 
The  court  charged  the  jury  that  "under  the  law  of  this  state 
every  person  guilty  of  murder  in  the  first  degree  shall  suffer 
death,  or,  upon  the  recommendation  of  the  jury,  may  be  im- 
prisoned at  hard  labor  in  the  state  prison  for  life,  at  the  dis- 
cretion of  the  court  And  if  you  should  find  the  defendant 
guilty  of  murder  in  the  first  degree  you  should  then  consider 
the  question  of  making  such  recommendation,  and  it  will 
be  your  duty  to  consider  such  question  in  the  same  manner 
as  any  other  question  submitted  to  you,  giving  to  it  your  care- 
ful and  conscientious  consideration;  and  should  you  decide 
to  make  such  recommendation  you  will  include  it  in  your  ver- 
dict. The  object  of  the  law  in  punishing  a  person  guilty 
of  crime  is  not  vengeance.  The  purpose  is  to  deter  the  person 
who  has  broken  the  law  from  a  repetition  of  his  act,  and  also 
to  deter  other  persons  from  committing  similar  breaches  of 
the  law;  and  if  in  this  case  your  verdict  is  guilty,  then,  in 
determining  whether  or  not  you  will  include  such  recommen- 
dation in  your  verdict,  you  should  take  into  consideration  all 
of  the  circumstances  disclosed  by  the  evidence,  and  all  the 
evidence  in  the  case,  including  the  evidence  on  behalf  of  the 
defendant,  and  also  the  object  and  purpose  of  the  law  in 
imposing  punishment,  and  it  should  be  the  result  of  your  de- 


Digitized  by 


Google 


State  v.  Thobne.  219 


liberate  consideration/'  It  is  contended  that  the  court  erred 
in  directing  the  jury  to  consider  and  determine  the  question 
of  recommendation  in  the  same  manner  as  any  other  question, 
submitted  to  them,  in  stating  to  them  the  objects  and  pur- 
pose of  the  law  in  punishing  a  person  guilty  of  crime,  and 
to  consider  them  in  determining  the  question  of  recommenda- 
tion, and  in  admonishing  the  jury  that  the  determination 
should  be  the  result  of  their  deliberate  consideration  of  all 
the  facts  and  circumstances  in  evidence,  and  the  objects  and 
purpose  of  punishment  as  stated  to  them.  It  needs  no  argu- 
ment to  show  that  the  court  undertook  to  guide  and  direct 
the  jury  in  the  determination  and  exercise  of  a  discretion 
which  the  law  conferred  on  them  in  terms  unlimited  and 
unprescribed.  May  the  court  do  that  ?  We  think  not.  Says 
Mr.  Wharton  in  his  work  on  Homicide  (3d  Ed.),  section 
660 :  "The  functions  of  the  court  are  best  performed  under 
such  provisions" — permitting  the  jury  to  make  a  recom- 
mendation in  respect  of  the  punishment — "by  simply  giving 
the  terms  of  the  statute  to  the  jury,  and  informing  them  that 
the  making  or  withholding  of  the  recommendation  is  a  mat- 
ter entirely  within"  their  discretion.  Mr.  Justice  Temple, 
in  the  case  of  People  v.  Kamauwu,  110  Cal.  609,  42  Pac. 
1090,  said:  "This  discretion  is  given  to  the  jury,  and  the 
court  cannot  direct  or  advise  them  upon  the  subject  further 
than  to  inform  them  of  their  function."  The  court  in  the 
casiB  of  Cyrus  v.  State,  102  Ga.  616,  29  S.  E.  917,  observed 
that  some  of  the  language  of  the  following  charge,  were  it 
thtre  an  open  question,  would  be  subject  to  serious  criticism : 
"If  you  find  the  defendant  guilty,  it  is  in  your  discretion 
whether  you  will  recommend  that  he  be  imprisoned  for  life. 
You  are  not  limited  or  circumscribed,  and  the  law  provides 
no  rule  for  guidance.  If  you  think  this  is  a  case  in  which 
you  would  be  justified  in  recommending  to  life  imprisonment 
in  the  event  of  your  finding  defendant  guilty,  you  have  a 
'  right  to  make  such  recommendation,  as  it  is  for  you  to  say, 
in  the  event  of  your  finding  defendant  guilty,  whether  the 
facts  and  circumstances  in  this  case  warrant  you  in  making 
such  recommendation.    It  is  all  a  question  for  you  under  the 
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law  and  the  evidence."  Said  the  court:  "It  would  in 
such  cases  be  decidedly  better  to  omit  the  use  of  the  word 
'justify'  and  of  the  word  Varrant/  and  to  substitute  in  their 
stead  language  leaving  the  jury  free  to  dispose  of  the  question 
of  recommending  or  not  recommending  life  imprisonment, 
without  any  intimation  from  the  bench  as  to  what  should 
control  or  influence  them  in  reaching  a  conclusion  upon  this 
matter." 

From  the  charge  here  given,  would  the  jury  understand 
that  their  right  or  power  to  make  the  recommendatiouj  or 
the  exercise  of  their  discretion  in  making  or  withholding  it, 
was  unlimited  and  uncircumscribed  ?  Or  would  they  under- 
stand that  it  depended  upon  the  evidence,  and  upon  a  con- 
sideration of  it,  as  directed  and  admonished  by  the  court, 
and  that  they  were  not  justified  in  making  the  recommenda- 
tion, unless  there  was  some  evidence  in  the  case  when  so 
considered  to  support  or  to  justify  it  ?  We  think  the  latter, 
and  not  the  former,  is  the  inevitable  conclusion.  When  the 
court  told  the  jury  that  they  should  consider  the  question  of 
making  the  recommendation  "in  the  same  manner  as  any 
other  question  submitted  to  you,"  in  what  sense  or  light  would 
the  jury  ordinarily  understand  that?  How  were  they  re- 
quired to  consider  other  questions?  By  considering  the 
issues,  the  burden,  degree  and  quantum  of  proof,  the  effect 
and  weight  of  evidence,  the  requirement  that  facts  found 
must  be  established  and  justified  by  evidence,  or  that  the 
party  having  the  burden  must  lose  if  he  has  not  sustained 
it  by  the  degree  and  quantum  of  proof  required  by  law,  etc. 
The  charge  not  only  had  the  tendency  to  mislead,  but  also 
gave  the  jury  a  wrong  principle  of  law.  It  undoubtedly  is 
the  law,  that  the  jury,  in  the  event  they  found  the  prisoner 
guilty  of  murder  in  the  first  degree,  had  the  absolute  right 
to  recommend  a  punishment  of  life  imprisonment,  and  that 
the  making  or  withholding  the  recommendation  was  a  matter 
entirely  within  their  discretion  to  be  exercised  in  any  man- 
ner and  for  any  reason  they  saw  fit,  and  that  thej  "should 
be  left  free  to  dispose  of  the  question  without  any  intimation 
of  the  court  as  to  what  should  control  or  influence  them  in 
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reaching  a  conclusion  upK)n  it"  It  is  just  as  clear  that  the 
jury  were  not  left  free  to  so  dispose  of  it.  The  court,  in 
effect,  told  them  that  in  making  or  withholding  the  recom- 
mendation they  should  he  controlled  hy  the  evidence  and  the 
objects  of  punishment  as  stated  to  them  by  the  court.  The 
further  question  in  that  connection  is  that  of  prejudice.  We 
will  look  at  that  later. 

The  defendant  was  a  witness  in  his  own  behalf.    He,  hav- 
ing testified  on  direct  examination  that  he  entered  the  store 
for  the  purpose  of  robbery;  that  he  pointed  the  gun 
first  at  Jacobson  and  then  at  Fassell ;  that  he  "shoved  3 

the  revolver  into  him,"  or  "poked  him  with  it ;"  that 
he  was  not  familiar  with  the  action  of  the  gun ;  that  he  did 
not  intend  to  shoot  or  kill  any  one;  and  that  the  gun  was 
acddently  discharged — ^was  then  asked  on  cross-examination 
by  the  district  attorney:     '^here  did  you  get  that  gun?" 
The  defendant  answered    :  "In  Salt  Lake."     The  district 
attorney :    "Under  what  circumstances  did  you  get  the  gun  ?" 
Objections  were  made  to  these  questions  on  the  ground  that 
they  were  immaterial  and  irrelevant.     The  court,  in  over- 
ruling the  objections,  stated  that  the  defendant  "may  de- 
cline to  testify  if  he  so  desires,  on  the  ground  that  it  may 
incriminate  him  in  any  other  thing;  and  the  court  will  in- 
struct him  that  he  may  decline,  if  he  so  desires,  on  the  ground 
that  it  may  tend  to  incriminate  him,  if  in  fact  it  does,  in 
some  other  affair."     Defendant:     "I  decline  to  answer." 
Bistriet  Attorney :    "For  what  reason  ?"    Defendant :  "For 
the  reason  that  the  judge  says — what  the  judge  said ;  it  might 
incriminate  me."     Court:     "It  might  tend  to  incriminate 
you?"    Defendant:     "Yes,  sir."     From  this  it  would  seem 
that  the  court  was  satisfied  that  the  question  propounded 
called  for  evidence  of  an  incriminating  or  degrading  charac- 
ter, and  that  the  defelidant  had  the  right  to  claim  and  had 
claimed  his  privilege.     The  district  attorney,  however,  not 
satisfied  that  the  claim  of  privilege  had  yet  sufficiently  been 
made  in  response  to  the  last  question  propounded  by .  the 
court  and  the  answer  of  the  defendant  thereto,  asked  the 
defendant :    "In  the  commission  of  some  other  crime  ?"  De- 


Digitized  by 


Google 


222  Thibty-Xinb  Utah. 

fendant :    "I  say  in  some  other  crime  or  not."    District  At- 
torney:    "Well,  if  it  tends  only  to  incriminate  you  in  this 
crime,  that  is  immaterial.     If  it  tends  to  incriminate  you 
in  some  other  crime,  that  is  the  question.''     Court:     "Is 
that  the  ground  on  which  you  decline  ?    Defendant :     "Yes, 
sir."    District  Attorney:    "That  it  may  tend  to  incriminate 
you  in  some  other  crime?"     Defendant:     "Yes,  sir."     The 
district  attorney  passed  the  question  for  a  time  and  asked 
the  defendant  questions  relating  to  the  length  of  time  he 
owned  the  gun  and  his  familiarity  with  it,  and  then  asked 
him :    "Was  this  the  first  time  you  ever  went  out  to  commit  a 
crime?"      Defendant:      "Yes,    sir."      District    Attorney: 
"First  time?"    Defendant:    "Yes,  sir."    District  Attorney: 
"Then  why  do  you  dcline  to  answer  where  you  got  this  revol- 
ver?"    Defendant:     "Because  it  is  incriminating  to  other 
people,  and  myself,  too."     District  Attorney:     "Is  this  the 
first  time  you  committed  a  crime  ?"    Defendant :    "Yes,  sir." 
District  Attorney:     "Then  why  don't  you  tell  me  how  you 
got  that  gun?"    Defendant:     "Because  I  don't  have  to  an- 
swer."    District  Attorney:     "Because  it  may  incriminate 
you  in  a  crime?"     Defendant:     "I  don't  have  to  answer, 
that's  all."     District  Attorney:     "It  may  incriminate  you 
or  somebody  else?"     Defendant:     "I  couldn't  say."     Dis- 
trict Attorney:     "Might  it  incriminate  you?"     Defendant: 
"I  can't  say."    District  Attomefy :    "Then  I  insist  upon  this 
witness  answering  the  question."     Court:    "He  said  that  it 
would;  the  court  must  take  that  as  the  statement — that  is, 
that  it  may."     The  district  attorney,  still  not  satisfied,  im- 
mediately asked  the  defendant:     "In  the  commission  of  a 
crime  ?    Is  that  right  ?    Then  this  crime  that  you  went  out 
to  commit  on  this  Saturday  night  when  you'  held  up  the 
Fassell  store  was  not  your  first  crime,  was  it  ?"    Defendant : 
"No,  sir."    District  Attorney :    "You  had  gone  out  on  other 
nights  to  commit  crime,  hadn't  you?    Defendant:    "I  don't 
see  what  that  has  got  to  do  with  this  case  here."    The  court 
finally  agreed  with  him,  and  sustained  the  ohjection. 

From  this  proceeding  it  would  seem  that  when  a  witness 
is  asked  a  question  relating  to  incriminating  acts,  or  calling 
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for  evidence  of  an  incriminating  nature,  separate  and  dis- 
tinct from  those  on  trial  and  testified  to  by  him,  he,  when  he 
claims  the  privil^e,  must  also  say  he  declines  to  answer  on 
the  ground  that  if  he  did  answer  his  answer  would  incrimi- 
nate him.  If  the  particular  answer  which  he  would  make 
would  incriminate  him,  he  need  not  answer.  If  it  would  not, 
he  must  answer.  That  is,  had  the  defendant  been  asked 
whether  at  a  specified  time  and  place  he  had  not  committed 
another  murder  or  robbery,  the  court  would  inform  him  that 
if  the  answer  which  he  might  make  would  incriminate  him 
he  could  decline  to  answer  the  question ;  if  it  did  not,  he  must 
answer  it.  If  he  declines  to  answer  he  must  expressly  state 
that  he  declines  on  the  ground  that  if  he  did  answer  his  an- 
swer would  incriminate  him.  That  is  but  the  equivalent  of 
admonishing  the  witness  that  if  he  is  guilty  of  the  offense  or 
crime  suggested  by  the  question,  and  if  in  making  his  an- 
swer he  would  admit  it,  he  could  decline  to  answer.  If  he 
was  not  guilty  of  the  offense  or  if  in  making  his  answer  he 
would  not  admit  it,  he  must  answer.  Then  with  such  admoni- 
tion direct  the  witness  to  answer  or  decline.  If  he  declines, 
make  him  state  that  he  does  decline  on  the  ground  that  if  he 
answered  he  would  have  to  admit  his  guilt,  and  keep  at  him 
until  an  unequivocal  admission  of  guilt  is  obtained  from 
him.  And  if  he  is  convicted,  say  he  was  not  prejudiced,  be- 
cause he  is  a  bad  man  anyway.  That,  in  effect,  is  what 
was  here  done,  and  what  is  here  claimed.  Such  notions  are 
violative  of  the  proper  rules  of  cross-examination,  and  a  mis- 
conception of  the  rules  of  evidence  applicable  to  the  privi- 
lege of  the  witness,  and  render  the  claim  of  privilege  wholly 
ineffectual. 

The  rule  obtains  in  this  jurisdiction  that  a  defendant,  in 
a  criminal  case,  bedoming  a  witness,  may  be  cross-examined 
the  same  as  any  other  witness.     He,  like  any  other 
witness,  may  be  asked  many  questions  wholly  irrele-  4 

vant  and  collateral  to  the  issue,  for  the  purpose  of 
testing  his  memory,  affecting  his  credibility,  and  the  weight 
of  his  testimony.     When  a  question  is  asked  which  relates 
to  incriminating  acts,  or  calls  for  evidence  of  an  incrimi- 
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nating  character,  separate  and  distinct  from  those  on  trial  or 
testified  to  by  him,  he,  like  any  other  witness,  may  claim  the 
privilege  and  decline  to  answer  it.  The  prevailing  opinion 
in  this  country  is  that  it  is  for  the  court,  and  not  the  witness, 
to  determine  whether  the  evidence  called  for  by  the  ques- 
tion propounded  may  or  may  not  tend  to  incriminate  the 
witness.  (Overend  v.  Sup.  Ct.,  131  CaL  280,  63  Pac.  372.) 
In  most  instances  the  question  propounded  to  the  witness 
will,  upon  its  face,  disclose  whether  or  not  evidence  sought 
in  response  to  it  is  of  a  criminating  or  degrading  character. 
If  it  is  not  so  made  to  appear,  and  the  claim  of  privilege 
is  made,  the  incriminating  nature  of  the  evidence  sought 
should  otherwise  be  made  to  appear  to  the  court  to  enable 
it  to  make  an  intelligent  and  proper  ruling.  The  claim 
should  then  be  allowed  or  disallowed  by  the  court,  as  it  may 
determine  whether  the  evidence  sought  is  or  is  not  incrimi- 
nating or  degrading.  In  re  Rogers,  129  Cal.  468,  62  Pac. 
47.  In  the  case  of  Rogers  v.  Sup.  Ct,  145  Cal.  88,  78  Pac. 
344,  the  court  said :  "Where  it  is  made  to  appear  that  such 
is  the  nature  of  the  question  asked,  the  court  is  without  power 
to  compel  an  answer."  The  purpose  of  statutes  and  consti- 
tutional provisions  granting  the  privilege  or  immunity  is  to 
protect  the  witness  against  compulsory  self-accusations.  {Ex 
parte  Cohen,  104  Cal.  524,  38  Pac  364,  26  L.  R  A.  423, 
43  Am.  St.  Rep.  127.)  That  does  not  mean  that  if  a  witness 
is  not  guilty  or  is  innocent  of  the  offense,  or  of  the  incrim- 
inating acts,  or  the  degradation,  suggested,  or  attempted  to 
be  elicited  by  the  question,  he  is  obliged  to  answer,  and 
that  he  can  claim  the  privilege  only  in  the  event  that  he  i:« 
guilty  of  them,  and  that  his  answer  would  show  his  guilt,  or 
tend  to  show  it.  When  evidence  is  sought  of  a  witness  whi<di 
in  its  nature  is  incriminating  or  degrading,  the  witness  may 
claim  his  privilege  by  declining  to  answer,  and  he  is  entitled 
to  be  protected  in  his  claim  without  requiring  him  to  also 
say  that  if  he  was  compelled  to  answer  his  answer  would 
incriminate  him.  To  require  that  is  to  hold  that  the 
claim  of  privilege  is  an  acknowledgment  of  guilt  of  the 
degradation    or    criminating    acts,    or    offense,    suggested 
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by,  or  involved  in,  the  question.  The  prevailing  opinion, 
and,  we  think,  the  better  rule,  is,  that  the  fact  that  the 
privilege  is  claimed  and  is  allowed  cannot  be  commented  on 
by  counsel,  nor  considered  in  any  other  way  as  affecting  th«* 
weight  of  the  testimony  given  by  the  witness,  nor  can  any 
adverse  inferences  be  drawn  from  it  To  say  that  the  claim 
of  privilege  and  its  allowance  Exposes  a  witness  to  such  ad- 
verse inferences,  is  to  fritter  away  the  right  itself  which  ex- 
isted at  common  law,  and  which  has  been  preserved  by,  and 
written  into,  the  Constitution  of  this  country.  When  evi- 
dence of  an  incriminating  or  degrading  character  is  sought 
or  attempted  to  be  elicited. from  the  witness,  the  right  i^a 
conferred  on  him  to  elect  whether  or  not  he  will  permit  it  to 
be  gone  into.  If  he  elects  not  to  do  so,  and  his  claim  of 
privilege  is  sustained,  that  is  the  end  of  the  inquiry. 

The  defendant  having  testified  that  he  was  not  familiar 
with  the  action  of  the  gun,  and  for  that  and  other  reason? 
it  was  unintentionally  or  accidentally  discharged,  the  ques- 
tion propounded  to  him  on  cross-examination,  "Where  did 
you  get  that  gun  ?"  was  proper  and  pertinent  cross-examina- 
tion. Such  a  question  might  tend  to  show  that  he  had  or 
possessed  the  gun  longer  than  as  testified  to  by  him,  and,  in 
some  degree,  related  to  miitters  already  voluntarily  testified 
to  by  him.  The  witness  answered  that  question.  The  other 
question,  "Under  what  circumstances  did  you  get  the  gun  ?" 
stands  on  a  different  footing.  It  certainly  was  irrelevant 
to  the  issue,  or  to  anything  testified  to  by  the  defendant. 
Was  it  proper  to  test  the  memory  of  the  witness,  or  to  affect 
his  credibility,  or  the  weight  of  his  testimony  ?  It  clearly 
had  no  such  tendency,  unless  in  answer  to  the  question  it 
was  sought  to  elicit  from  the  witness  some  fact  or  act,  or 
conduct,  of  an  incriminating  or  degrading  character.  The 
court  and  district  attorney  so  regarded  and  treated  the  pur- 
pose of  the  question.  The  court  so  regarding  it  at  once  in- 
formed and  admonished  the  witness  of  his  rights  with  resp'^ct 
to  bis  claim  of  privilege.  The  witness  claimed  it.  The  court 
being  satisfied,  as  he  was,  that  the  question  called  for  such 
39  Utah— 16 
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evidence,  and  having  allowed  the  claim  of  privilege,  as  he 
did,  ought  to  have  there  ended  the  inquiry.  To  thereafter 
allow  the  district  attorney  to  repeated^  ask  the  witness  and 
to  compel  him  to  state  that  to  answer  the  question  would 
incriminate  him  ^'in  the  commission  of  another  crime,"  and 
to  then  ask  and  compel  him  to  answer  that  because  he  had 
claimed  the  privilege  and  was  allowed  it,  the  crime  of  which 
he  was  charged  was  not  his  first  crime,  was  to  convert  the 
claim  of  privilege  as  one  of  protection  against  compulsorj' 
self-accusations,  into  self-accusations  and  an  acknowledgment 
of  guilt,  and  was  therefore  improper.  Furthermore,  the  ques- 
tion, "Under  what  circumstances  did  you  get  the  gun  V^  was 
not  only  irrelevant  to  the  issue  and  to  anything  testified  to 
by  the  defendant,  but  was  also  irrelevant  to  the  question 
affecting  credibility.  Under  the  authorities,  generally,  a  wit- 
ness,  to  affect  credibility,  may  be  asked  if  he  had  not  been 
convicted  of  a  crime.  Such  a  question  is  not  privileged,  jmd 
the  witness  must  answer.  Under  some  authorities,  he  may 
also  be  asked  if  he  had  not  committed  a  crime.  Such  a 
question  is  privil^ed,  and  the  witness  may  decline  to  answer 
it.  If  he  does,  that  is  the  end  of  it  If  he  elects  not  to 
claim  the  privilege,  and  answers  it,  that  also  is  the  end  of  it. 
Being  collateral  and  irrelevant  to  the  issue,  the  witness  may 
not  be  contradicted  nor  impeached  with  respect  to  his  answer. 
But  we  think  the  prevailing  rule  is— -though  the  authorities 
are  not  by  any  means  harmonious — ^that  for  the  purpose  only 
of  affecting  credibility,  the  witness  may  not  properly 
be  asked  questions  relating  to  mere  specific  acts  or  5>  6 
conduct  of  a  wrongful,  culpable,  or  ev«a  iuOTminat- 
ing  character,  not  amounting  to  the  commission  of  a  crime, 
and  which  are  separate  and  distinct  from  those  on  trial  and 
not  already  voluntarily  testified  to  by  the  witness.  This  is 
upon  the  theory  that  to  permit  it  opens  the  door  to  mere 
collateral  matters  which  to  investigate  and  determine  may 
require  as  much  time  as  to  investigate  and  determine  the 
issue  itself,  compels  the  witness  to  defend  himself  in  respect 
of  transactions  without  notice  or  preparation,  and  tends  to 
detract  the  attention  of  the  juiy  from  the  real  issues.    Hence 
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questions  of  that  kind  are  regarded,  not  only  as  being  irrele- 
vant to  the  issue,  but  also  as  being  irrelevant  to  affect  credi- 
bility ;  that  is,  to  ask  a  witness  if  he  had  not  committed  burg- 
lary or  murder,  though  irrelevant  to  the  issue,  is  nevertheless 
relevant  as  affecting  credibility.  But  to  ask  him  if  he  did 
not,  at  an  unusual  hour  of  the  night,  leave  a  private  dwelling 
with  a  mask  on  his  face,  a  gun  in  his  hand,  and  a  bundle 
under  his  arm,  or  if  he,  at  a  specified  time  and  place  had  not 
shot  and  killed  a  man,  if  not  relevant  to  the  issue,  is  also 
not  relevant  to  affect  credibility.  If  the  witness  elects  not 
to  claim  his  privil^e,  and  answers  that  he  did,  or  did  not, 
commit  burglary,  or  murder,  that  is  the  end  of  the  inquiry. 
If  he  admits  the  commision  of  the  crime,  there  is  nothing 
left  to  explain,  or  further  to  be  inquired  about.  If,  on  the 
other  hand,  he  admits  the  facts  stated  with  respect  to  leav- 
ing the  dwelling,  or  that  he  shot  and  killed  a  man,  he  may, 
in  explanation,  show  that  the  one,  though  apparently  sus- 
picious, was  nevertheless  innocent,  or  that  the  other  was  po 
clearly  accidental  or  justifiable  that  he  was  not  even  arrested 
for  it  To  do  that  would  inconveniently  and  unnecessarily 
engage  the  time  and  attention  of  the  court  and  jury  in  the 
investigation  and  determination  of  a  transaction  whollj  col- 
lateral to  the  issue.  This  was  the  situation  with  respect  to 
the  question  propounded  by  the  district  attorney,  "Under 
what  circumstances  did  you  get  the  gun?"  It  is  conceded 
that  it  was  irrelevant  to  the  issue.  The  only  purpose  claimed 
for  it  is  to  affect  credibility.  By  such  question  the  door  was 
attempted  to  be  opened  to  inquire  into  and  to  investigate 
**the  circumstances"  of  a  transaction  wholly  irrelevant  and 
collateral  to  the  issue  for  the  purpose  only  of  affecting  credi- 
bility. The  authorities  generally  do  not  permit  that.  We 
think  the  objection  to  the  question  that  it  was  irrelevant 
and  immaterial  ought  to  have  been  sustained. 

We  also  think  these  rulings,  and  the  erroneous  charge 
heretofore  considered,  were  harmful.     If  the  only  question 
to  be  determined  by  the  jury  had  been  the  guilt  or 
innocence  of  the  defendant,  it  might  well  be  said  that  7 

no  prejudice  resulted,  because,  on  the  evidence  alone 
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of  the  defendant,  and  upon  the  undisputed  evidence  in  the 
case,  he  is  shown  guilty  of  murder  in  the  first  degree.  But 
the  jury  had  another  duty  to  perform — ^the  one  with  respect 
to  the  making  or  withholding  a  recommendation  of  pimish- 
ment.  Upon  the  verdict  of  a  conviction  of  first  degree  mur- 
der without  the  recommendation,  the  court  was  bound  to 
pronounce,  as  it  did,  a  judgment  inflicting  the  death  penalty. 
With  the  recommendation,  a  discretion  was  conferred  upon 
the  court  to  impose  a  punishment  of  life  imprisonment. 
Upon  the  record  it  is  apparent  that  the  only  defense  made  by 
the  defendant  was  to  obtain  the  recommendation  from  the 
jury,  and  to  save  his  life.  He  was  entitled  to  go  before 
the  jury,  as  in  effect  he  did,  admitted  his  guilt  of  first  de- 
gree murder,  and  seeking  a  recommendation  of  life  im- 
prisonment at  their  hands.  He  failed  to  obtain  it.  A  ver- 
dict of  first  degree  murder  was  rendered  without  the  recom- 
mendation. The  question  now  is,  Did  the  erroneous  rulings 
referred  to  influence  or  affect  the  result  of  the  jury  in  not 
making  the  recommendation  ?  Such  rulings  undoubt^ly  had 
a  tendency  to  influence  or  induce  just  such  a  result.  What 
the  result  with  respect  to  the  recommendation  would  have 
been  had  the  jury  been  left  free  to  dispose  of  the  question 
without  any  intimation  from  the  court  as  to  what  should 
control  or  influence  them  in  reaching  a  conclusion  upon  it, 
and  had  they  been  told,  as  the  court  should  have  done,  that 
the  making  or  withholding  the  recommendation  was  a  mat- 
ter entirely  within  their  discretion  to  be  exercised  in  any 
manner  they  saw  fit,  can  only  be  conjectured.  The  erro- 
neous rulings,  whereby  evidence  was  improperly  elicited 
from  the  defendant  that  because  of  his  claim  and  allowance 
of  privilege,  the  offense  on  trial  was  not  the  first  crime  com- 
mitted by  him,  had  a  direct  bearing  on  the  question  of  the 
recommendation,  and  not  only  tended  to,  but  very  likely  did, 
influence  the  jury  in  reaching  the  conclusion  not  to  make 
the  recommendation.  We  therefore  think  the  rulings  not 
only  erroneous,  but  prejudicial. 

It  is  further  contended  that  a  new  trial  ought  to  have  been 
granted  on  the  ground  of  the  separation  of  the  jury  and  the 
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misconduct  of  one  of  its  members.     The  defendant,  in  sup- 
port of  his  motion,  showed  that  after  the  case  was  finally 
submitted  to  the  jury,  and  before  they  had  concluded 
their  deliberations,  and  while  they,  in  charge  of  two  8 

officers,  were  at  lunch  at  a  public  hotel  and  seated  at 
the  lunch  table,  one  of  the  jurors  with  one  of  the  officers 
went  into  another  part  of  the  building  where  the  juror  talked 
to  some  one  over  the  telephone.  These  facts  were  not  dis- 
puted. The  state  offered  no  evidence  to  dispute  them,  nor 
did  it  attempt  to  show  what  the  conversation  over  the  tele- 
phone was,  or  with  whom  it  was  held,  or  that  it  was  harm- 
less, and  could  not  have  influenced  or  affected  the  delibera- 
tions of  the  juror  or  his  verdict.  The  state,  in  effect,  urges 
that  injury  or  prejudice  may  not  be  presumed  from  the  un- 
explained communication,  and  to  sustain  his  claim  of  preju- 
dice the  defendant  was  required  to  show  that  some  hannful 
information  was  communicated  to  the  juror  which  tended  to 
influence  or  affect  his  deliberations  and  verdict,  or  circum- 
stances from  which  it  could  be  inferred,  and  until  such 
proof  was  made  the  state  was  not  required  to  show  the  con- 
trary. That  rule  might  well  be  applied  to  communications, 
between  a  juror  and  a  person  having  no  interest  in  the  liti- 
gation, which  were  authorized  and  not  forbidden.  It  may 
be  presumed  that  a  juror,  who,  pending  the  trial  or  after  the 
retirement  of  the  jury  to  consider  their  verdict,  and  not 
forbidden  to  do  so,  communicates  with  one,  a  stranger  to, 
and  not  interested  in,  the  litigation,  communicated  about 
something  not  related  to  the  case  or  the  parties.  An  unex- 
plained communication  under  such  circumstances  would  not 
amount  to  misconduct,  unless  the  circumstances  attending  it 
were  such  as  to  induce  an  inference  of  some  wrongful  or 
improper  conduct  In  such  case  a  presumption  of  preju- 
dice should  not  be  indulged  from  an  unexplained  commimi- 
cation  even  though  from  the  attending  circumstances  it  may 
be  said  that  the  conduct  with  respect  to  it  was  of  doubtful 
propriety.  But  here  the  communication  had,  under  the  cir- 
cumstances disclosed,  was  unauthorized  and  forbidden.  If  it 
was  necessary  for  the  juror  to  communicate  with  some  one 
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over  the  telephone  or  otherwise,  the  matter  should  have  been 
called  to  the  attention  of  the  court  who  could  have  granted 
or  refused  the  permission  as  the  exigencies  of  the  case  re- 
quired.    To  hold  such  private  communications,  under  the 
circumstances,  apart  from  and  in  the  absence  of  his  fellow 
jurors,   and  without  the  court's  permission,   certainly   was 
misconduct.    Such  conduct  cannot  be  tolerated  and  the  purity 
of  the  jury  maintained.     To  permit  it  and  to  excuse  it  as 
to  one  juror  requires  a  permission  of  it  to  others.     To  do 
that  is  to  allow  members  of  the  jury  to  be  brought  in  con- 
tact with  outsiders,  and  to  afford  them  an  opportunity  to 
hold  prejudicial  communications  about  the  case,  or  at  least 
to  expose  them  to  such  harmful  and  prejudicial  influences, 
The  juror  here  by  his  misconduct  exposed  himself  to  such 
influences.    What  the  juror  said  over  the  telephone,  or  what 
was  said  to  him,  is  not  made  to  appear.     Had  his  conduct 
in  such  particular  not  been  misconduct,  perhaps  the   pre- 
sumption might  be  indulged  that  what  was  said  by  him  or 
coTumunicated  to  him  was  entirely  personal  to  him  and  un- 
related to  the  case  until  the  contrary  was  made  to  appear. 
But  he  did  something  which  he  was  unauthorized  and  foi^ 
bidden  to  do.    He  was  a  contemner  and  a  wrongdoer.    From 
the   conduct   disclosed    and   the   exposure   of   the   juror    to 
harmful  influences,  prejudice  is  presumed,  and  the  burden 
cast  on  the  state  to  show  what  the  communication  was,  and 
that    it   was   harmless    and    could    not   have    influenced    or 
affected  the  deliberations  of  the  juror  or  his  verdict.     {Saltz- 
man  v.  Sunset  Tel,  etc,  Co.,  125  Cal.  501,  58  Pac.   169; 
State  V.  Cotts,  49  W.  Va.  615,  39  S.  E.  605,  55  L.  R  A. 
176;  Hempton  v.   State,  111  Wis.   127,   86   K   W.    596; 
Gandy  v.  State,  24  Neb.  716,  40  K  W.  302 ;  Tarkington 
V.  State,  72  Miss.  731,  17  South.  768 ;  Robinson  v.  Donehoo, 
97  Ga.  702,  25  S.  E.  491.) 

And  generally  in  cases  where  it  was  held  that  the  mis- 
conduct of  a  juror  engaging  in  unauthorized  communica- 
tions with  others  was  not  prejudicial,  and  did  not  vitiate 
the  verdict,  it  was  affirmatively  and  clearly  made  to  appear 
what  the  oon verso tion  or  communication  was,  and  that  it  was 
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entirely  harmless,  and  unrelated  to  the  case,  or,  in  case  of  a 
separation,  that  the  circumstances  were  such  that  the  juror 
was  not,  and  could  not  have  been,  exposed  to  prejudicial 
or  harmful  influences  by  reason  of  the  separation.  The 
court  in  the  case  of  Hempton  v.  Stale,  supra,  while  stating 
that  "the  courts  have  gone  a  great  way  in  sustaining  verdicts, 
even  in  capital  cases,  notwithstanding  misconduct,  upon  a 
satisfactory  affirmative  showing  that  their  impartiality  and 
the  result  of  their  labors  were  not  affected  thereby,'*  also 
observed  that  "there  seems  to  be  a  growing  tendency  to  loose- 
ness in  the  management  of  juries  in  important  cases  which 
calls  loudly  for  a  check  if  not  for  a  substantial  reform,  if 
judicial  administration  is  to  be  kept  above  suspicion  as  re- 
gards weighing  out  justice  with  the  highest  attainable  de- 
gree of  certainty."  To  obtain  the  free  and  dispassionate 
judgment  of  jurors  in  the  trial  of  capital  cases,  long  expe- 
rience has  demonstrated  the  necessity  of  preventing  the  jury 
from  mingling  or  conversing  with  the  people,  and  of  keeping 
them  secluded  from  all  outside  influences  calculated  to  inter- 
fere with  or  affect  their  impartiality  or  judgment.  These 
safeguards  were  at  common  law  deemed  essential  to  the  right 
itself  of  trial  by  jury.  That  right  with  its  ancient  safe- 
guards has  been  preserved  in  this  country  by  Constitutions 
and  statutes.  An  infraction  of  it  calculated  to  impair  the 
right  cannot  properly  receive  the  sanction  of  the  court  with- 
out doing  violence  to  such  constitutional  and  statutory  pro- 
visions. If  it  should  be  thought  that  they  no  longer  serve 
a  useful  purpose,  let  them  be  abolished  and  taken  out  of  the 
Constitution  and  statute  and  others  substituted  in  their  place. 
As  long  as  they  remain,  it  is  the  duty  of  the  courts  to  see 
that  they  are  observed  and  obeyed.  After  a  final  submission 
of  a  case  to  a  jury,  and  before  reaching  a  conclusion  as  to 
their  verdict,  to  permit  a  juror  without  the  court's  permis- 
sion to  leave  his  fellow  jurors  and  go  to  another  portion  of 
the  building  and  there  engage  in  a  private  conversation  over 
the  telepholie  is  a  practice  not  to  be  tolerated,  if  these  con- 
Btilutianal  and  statutory  provisions  are  to  be  observed  and 
given  effect    He  might  as  well  be  permitted  to  leave  them, 
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and  to  go  on  the  street,  or  to  his  office,  and  there  engage 
with  some  one  in  conversation.  To  say  that  the  accused  can- 
not sustain  his  claim  of  prejudice  until  he  also  shows  that 
the  juror  talked  about  something  harmful  to  the  accused's 
rights  is  to  fritter  away  the  constitutional  and  statutory  pro- 
visions requiring  the  jury  to  be  kept  secluded  from  all  out- 
side influences.  It  is  enough  that  the  state,  to  sustain  the 
verdict  against  the  accused  under  such  circumstances,  is  per- 
mitted to  show  that  the  conduct,  though  wrongful  and  in 
disobedience  of  the  statute  and  the  directions  of  the  court, 
nevertheless  was  harmless,  by  showing  all  that  was  said  and 
done,  and  by  clearly  and  affirmatively  showing  that  the  ac- 
cused was  not,  nor  could  have  been,  prejudiced  thereby. 
The  state  not  having  done  this,  is  not  entitled  to  hold  the 
verdict. 

A  pair  of  overalls,  a  hat  and  handkerchief  worn  by  the 
defendant,  and  the  gun  used  by  him,  on  the  night  of  the 
robbery  and  homicide,  were  put  in  evidence  by  the  state. 
When  the  defendant  was  on  the  witness  stand  and  being 
cross-examined,  he,  at  the  request  of  the  district  attorney,  and 
against  the  objections  of  counsel  for  the  accused,  was  com- 
pelled to  put  on  the  overalls  and  the  hat,  tie  the  handker- 
chief about  his  face,  take  the  gun  in  his  hand,  and  show 
his  appearance  on  the  night  in  question.  The  objections  to 
such  proceedings  having  been  overruled,  the  district  attor- 
ney said  to  the  defendant.  "Put  on  the  overalls.  Now  tie 
this  handkerchief  over  your  face  the  way,  you  had  it  tied 
that  night.  Now  put  on  this  hat  the  way  you  wore  it  that 
night.  Now  take  this  gun  and  hold  it  as  you  held  it  that 
night  as  you  entered  the  store.  Carry  the  gun  cocked  in 
your  hand.  Did  you  hold  it  that  way  ?"  Defendant :  'Tea, 
sir."  District  Attorney :  "Now  indicate  how  you  went  up  to 
Jacobson  by  pointing  it  at  me.  How  did  you  point  the  gun 
at  him  ?"  Defendant :  "Just  like  that"  District  Attorney : 
"That  is  the  appearance,  now,  you  made  in  the  store,  with 
the  exception  of  the  coat,  which  is  a  different  coat?"  De- 
fendant: "Yes."  The  defendant  having  testified  that  the 
gun  was  unintentionally  discharged,  could,  as  proper  cross- 
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examination,  have  been  required  to  take  the  gun  and  show 
how  he  used  it  and  handled  it  on  the  occasion  in  ques- 
tion. But  we  have  looked  the  record  in  vain  for  any  9 
useful  or  proper  purpose  in  compelling  the  defendant 
to  garb  himself  as  a  highwayman  and  to  exhibit  himself 
before  the  jury  as  a  desperado  and  after  he  had  been  placed 
in  the  required  attitude  to  say  to  him,  and  compel  him  to 
answer,  "That  is  the  appearance  you  madef*  on  the  night 
in  question.  It  is  not  made  to  appear  that  such  portion  of 
the  proceeding  was  illustrative  or  explanatory  of  any  dis- 
puted fact  or  question  in  the  case.  No  fact  or  question  is 
pointed  to  or  referred  to  which  such  a  proceeding  would 
tend  to  illustrate  or  explain.  It  seems  to  have  been  conducted 
for  the  purpose  only  of  showing  to  the  jury  how  the  defend- 
ant garbed  as  a  highwayman  looked  and  appeared  on  the 
night  in  question.  The  proceeding  conducted  for  such  pur^ 
pose  tended  to  disturb  and  arouse  to  passion  the  calm  and 
dispassionate  minds  of  inexperienced  laymen  sitting  as  jur^ 
ors,  and  was  improper.  We  therefore  need  not  inquire  into 
the  power  of  the  court  to  require  a  defendant  against  his 
will  to  so  array  and  exhibit  himself  before  the  jury. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

McCARTY,  J.,  concurs. 

FEICK,  C.  J.  (concurring). 

I  concur  in  the  reversal  of  the  judgment  for  the  following 
reasons:  (1)  That  there  was  error  in  the  charge  of  the  court 
upon  the  question  relative  to  the  recommendation  of  what 
punishment  the  appellant  should  suffer;  (2)  that  the  cross- 
examination  of  the  defendant  in  certain  respects  was  im- 
proper; (3)  that  the  juror  who  used  the  telephone  was  guilty 
of  misconduct ;  and  (4)  because  the  defendant  was  unneces- 
sarily, and  without  cause,  required  to  put  on  the  clothes,  in- 
cluding the  mask,  etc.,  that  he  wore  on  the  night  of  the 
homicide.  I,  however,  concur  in  the  reversal  of  the  judg^ 
ment  only  because  the  defendant  may  have  been,  and  in  all 
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probability  was,  prejudiced  in  his  rights  of  having  a  jury 
which  was  entirely  free  from  bias  and  prejudice  ]>ass  upon  the 
question  of  what  his  punishment  should  be.  I  desire  to  state, 
however,  that  if  the  only  error  complained  of  was  the  one 
relating  to  the  giving  of  the  charge  concerning  the  recom- 
mendation, I  should  not,  in  view  of  all  the  facts  and  circum- 
stances of  the  case,  concur  in  a  reversal  of  the  judgment  upon 
that  cause  alone.  In  view,  however,  of  the  whole  record  I 
am  convinced  that  the  appellant  was  prejudiced  in  a  substan- 
tial right  for  the  reasons  set  forth  in  the  opinion  of  Mr.  Jus- 
tice Straup.  Moreover,  under  the  rule  laid  down  in  the 
case  of  State  v.  Shockley,  29  Utah  25,  80  Pac.  865,  110 
Am.  St.  Rep.  639,  which  case  was  followed  in  State  v.  Vance, 
38  Utah  1,  110  Pac.  434,  it  seems  to  me  there  is  no  escape 
from  the  conclusion  that  the  cross-examination  of  the  defend- 
ant with  respect  to  whether  he  should  or  should  not  be  re- 
quired to  answer  certain  questions  constituted  an  invasion  of 
a  substantial  right  and  was  prejudicial.  So  long  as  prosecut- 
ing officers  will  disr^ard  the  rights  of  an  accused  and  in  do- 
ing so  prevent  him  from  having  a  fair  and  impartial  trial  up- 
on all  questions  in  issue,  and  upon  all  questions  involving  a 
substantial  right,  just  so  long  we  are  bound,  as  the  reviewing 
court,  to  interfere  with  judgments. 

I  am  of  the  opinion,  however,  that  the  defendant  was 
properly  convicted  of  murder  in  the  first  degree,  and  that 
were  it  not  for  the  question  of  his  recommendation  the  ver- 
dict of  the  jury  finding  him  guilty  should  not  be  disturbed. 
This,  in  my  judgment,  is  so  because  the  statements  of  the 
defendant  while  testifying  as  a  witness  in  his  own  behalf 
left  no  room  for  any  possible  doubt  of  his  guilt  of  murder  in 
the  first  degree. 

The  alleged  misconduct  of  the  juror  could  not  have  pre- 
judicially affected  the  defendant  so  far  as  the  finding  of 
guilty  is  concerned,  but  the  juror's  misconduct  may  have  in- 
fluenced him  upon  the  question  of  recommendation,  and  for 
that  reason  I  think  the  judgment  sentencing  the  defendant 
to  suffer  death  should  be  reversed 
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I  do  not  unqualifiedly  concur  in  Mr.  Justice  Straup's  ap- 
parent conclusion  that  if  it  had  not  been  for  defendant's 
testimony  the  court's  instruction  with  regard  to  what  facts 
were  necessary  to  convict  the  defendant  of  murder  in  the 
first  degree  would  be  erroneous  upon  the  ground  that  the  in- 
struction, in  legal  effect,  was  a  departure  from  the  charge 
laid  in  the  information.  I  think  that  under  the  great  weight 
of  authority  the  charge  referred  to  is  a  proper  one  to  give 
in  any  case  where  the  information  is  couched  in  the  lan- 
guage set  forth  in  Mr.  Justice  Straup's  opinion,  and  the 
evidence  at  the  trial  is  confined  to  a  homicide  which  was 
committed  while  the  accused  was  in  the  act  of  committing  a 
felony,  included  within  the  statute  defining  murder  in  the 
first  degree.  While  I  am  of  the  opinion  that  the  several 
matters  discussed  by  Mr.  Justice  Straup  constituted  error 
prejudicial  to  the  substantial  rights  of  the  defendant,  yet,  in 
my  opinion,  all  of  them  were  prejudicial  only  upon  the  one 
question  namely,  that  the  defendant  was  prevented  from 
having  the  fair  and  impartial  judgment  of  the  jury  upon 
the  question  of' the  recommendation  of  the  degree  of  punish- 
ment he  should  suffer.  Upon  the  question  of  guilt  the  de 
fendant's  own  statements  require  a  verdict  of  guilty  of  mur 
der  in  the  first  degree,  but  those  statements,  in  the  judg- 
ment of  a  fair  and  impartial  jury,  may  not  call  for  a  sen- 
tence of  death.  Upon  that  question  alone  the  defendant 
has  not  had  a  fair  and  impartial  trial. 

The  judgment,  therefore,  should  be  reversed. 
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KIO  GRAJTDE  WESTERN-  RAILWAY  COMPANY  v. 
STEINGHAM  et  aL 

No.  2211.    Decided  May  6,  1911.    Rehearing  Denied  May  29,  1911 

(115  Pac.  967). 

Appeal  Ain>  Ebbob — ^Judgment  on  Remand — Confobmity.  Where  the 
Supreme  Court  remanded  a  cause,  with  directions  to  enter  judg- 
ment awarding  plaintiff  railroad  title  to  a  right  of  way,  a 
decree  adjudging  that  plaintiff  was  the  owner  of  a  right  of 
way  (describing  It),  etc.,  conformed  to  the  mandate,  though  It 
did  not  adjudge  plaintiff  to  be  the  owner  "in  fee  simple"  of  the 
right  of  way  described.     (Page  237.) 

Appeal  from  District  Court,  Third  District;  Hon.  C.  W. 
Morse,  Judge. 

Action  by  the  Rio  Grande  Western  Railway  Company 
against  Thomas  B.  Stringham  and  others. 

From  the  judgment,  plaintiff  appeals. 

Affibmed. 

Van  Cott,  Allison  &  Biter  for  appellant. 

A.  Duncan  and  N.  W.  Sonnedecker  for  respondents. 

McCARTY,  J. 

Plaintiff,  the  appellant,  here,  brought  this  action  to  quiet 
title  to  a  right  of  way  two  hundred  feet  in  width  for  a 
railroad  track  through  certain  lands  belonging  to  defend- 
ants. Judgment  was  rendered  dismissing  plaintiff's  com- 
plaint for  want  of  equity,  except  as  to  twelve  and  one-half 
feet  on  each  side  of  the  track.  To  reverse  the  judgment, 
plaintiff  appealed  to  this  court  on  the  judgment  roll.  This 
court  reversed  the  judgment  and  remanded  the  cause  to  the 
district  court,  with  directions  to  that  court  to  vacate  its  con- 
clusions and  judgment  theretofore  made  and  entered,  and 
^^to  make  conclusions  and  render  and  enter  judgment  award- 
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isg  to  the  plaintiff  title  to  a  right  of  way  over  the  lands  in 
question  one  hundred  feet  wide  on  either  side  of  the  center 
of  the  track."  For  a  more  detailed  statement  of  the  facts, 
we  invite  attention  to  the  opinion  as  published  in  38  Utiah 
113,  110  Pac.  868. 

On  receipt  of  the  remittitur  from  this  court,  the  district 
court  vacated  its  conclusions  of  law  and  judgment  thereto- 
fore made,  rendered,  and  entered,  and  in  pursuance  of  the 
decision  and  order  of  this  court  found  as  conclusions  of  law : 
"(6)  That  the  plaintiff  is  entitled  to  a  decree  quieting  its 
title  to  a  right  of  way  over  the  premises  described  to  the 
extent  of  one  hundred  feet  on  each  side  of  the  center  of 
the  track."  The  judgment  entered  recites,  so  far  as  material 
here,  that  ^T>y  virtue  of  the  law  and  the  matters  aforesaid 
it  is  hereby  ordered,  adjudged,  and  decreed :  That  the  plain- 
tiff is  the  owner  of  a  right  of  way  over  the  following  de- 
scribed premises,  situated  in  Salt  Lake  County,  State  of 
Utah:  (Then  follows  a  description  of  the  right  of  way  in 
question.)  That  the  title  .of  the  plaintiff  to  such  right  of 
way  is  good  and  valid,  and  the  defendants  are  forever  en- 
joined and  debarred  from  asserting  any  claim  whatever  in 
or  to  said  land  and  premises,  or  any  part  thereof,  adverse 
to  the  plaintiff's  said  right  of  way."  From  the  judgment 
rendered  the  plaintiff  has  again  appealed  to  this  court. 

Counsel  for  plaintiff  now  contend  that  the  court  erred  in 
finding  as  a  conclusion  that  plaintiff  is  entitled  to  a  decree 
quieting  its  title  to  a  right  of  way  over  the  premises  in 
question.  They  insist  that,  under  the  findings  of  fact  ag 
made  and  entered  in  the  cause,  the  court  should  have  found 
as  a  conclusion  of  law  that  plaintiff  is  entitled  to  a 
decree  adjudging  it  to  be  the  owner  in  fee  simple  of  1 

a  right  of  way  over  the  premises  mentioned.  The 
only  question  to  be  determined  on  this  appeal  is  whether 
the  conclusions  and  decree  of  the  court  below,  made  and 
entered,  are  in  conformity  with  the  prior  mandate  of  this 
court.  We  think  they  are.  If  counsel  for  appellant  thought 
that  this  court,  in  the  prior  opinion,  did  not  correctly  define 
and  determine  the  extent  of  appellant's  rights  to  the  land 
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in  dispute,  or  did  not  fully  safeguard  its  rights  as  defined 
and  adjudged,  they  should  have  filed  a  petition  for  a  re- 
hearing.    This  they  did  not  do. 

The  conclusions  of  law  and  judgment  having  been  drawn 
and  entered  in  conformity  with  the  decision  of  this  court, 
we  are  precluded  from  further  considering  the  case.  The 
former  decision  became  and  is  the  law  of  the  case,  and  this 
court,  as  well  as  the  litigants,  are  bound  thereby. 

FEICK,  C.  J.,  and  STRAUP,  J.,  concur. 


STATE  V.  NELSON. 

No.  2179.    Decided  June  3,  1911   (117  Pac  71). 

« 

1.  LiABCEirr — Ejvn>Ei7CB — Sxtfficuenct.  Evidence  held  Insiilllclant 
to  sustain  a  conviction  of  grand  larceny.     (Page  239.) 

2.  Cbiminal  Law — Evidence — ^Dbmonstbativb  Eywejkce.  In  a  prose- 
cution for  the  larceny  of  wheat,  samples  of  wheat  received  by  a 
witness  for  the  state  from  the  sons  of  tiie  prosecuting  witness* 
as  taken  from  the  granary  and  shed  where  the  larceny  was  com- 
mitted, was  Incompetent  as  evidence.  In  the  absence  of  evidence 
that  the  sample  was  In  fact  taken  from  the  wheat  stored  on  the 
premises  of  the  prosecuting  witness.     (Page  244.) 

Appeal  from  District  Court,  First  District;  Hon.  W.  TT. 
Mdughan,  Judge. 

John  W.  Nelson  was  convicted  of  grand  larceny  and  ap- 
peals. 

EtEYEBSED  AlfD  BEMA]n>ED  FOB  NEW  TRTAT*. 

Oeorge  Q.  Rich  for  appellant 

A.  B.  Barnes,  Attorney-General,  for  the  State. 


Digitized  by 


Google 


State  v.  Nelson.      •  239 


Mccarty,  j. 

The  defendant  was  informed  against  in  the  district  court 
of  Cache  County,  Utah,  for  the  crime  of  grand  larceny.  It  is 
charged  in  the  information  that  the  defendant  stole  thirty 
bags  of  wheat  containing  in  all  sixty-two  bushels  of  the  value 
of  $55.95,  the  property  of  one  J.  E.  Godfrey.  A  trial  was 
had,  and  the  defendant  convicted  of  grand  larceny  as  charged 
in  the  information.  From  the  judgment  rendered  on  the 
verdict,  the  defendant  has  appealed  to  this  court 

The  evidence  such  as  it  is  upon  which  the  defendant  was 
convicted  was  entirely  circumstantiaL    The  principal  ground 
upon  which  the  defendant  seeks  a  reversal  and  the 
only  one  we  deem  it  necessary  to  consider  is  that  the  1 

evidence  was  wholly  insufficient  to  support  a  verdict  of 
guilty.  At  the  time  of  the  alleged  larceny  and  for  several 
years  prior  thereto,  J.  E.  Godfrey,  the  complaining  witness, 
resided  at  Clarkston,  and  the  defendant  resided  at  Newton, 
Cache  County.  The  farm  at  which  the  larceny  was  com- 
mitted was  inclosed  by  a  fence,  and  is  situated  about  three 
miles  south  of  Clarkston  and  about  two  and  one  half  miles 
north  of  N^ewtoru  No  one  lived  upon  this  farm,  and  the  only 
building  thereon  was  a  granary  and  shed.  There  is  a  high- 
way miming  along  the  north  side  and  another  along  the  west 
side  of  these  pjemises,  and  the  granary  is  back  a  few  rods 
from  either  highway.  In  the  fall  of  1909,  J.  E.  Godfrey, 
the  owner  of  the  farm,  harvested  and  threshed  thereon  about 
2500  bushels  of  wheat.  The  wheat  was  sacked  and  stored  in 
the  granary  and  shed  mentioned.  Each  sack  contained  a 
little  in  excess  of  two  bushels.  The  evidence  tended  to  show 
that  on  the  night  of  November  4,  1909,  some  person  with  an 
empty  three. and  one  fourth  farm  wagon  drawn  by  a  team  of 
horses  came  from  the  town  of  Newton  to  the  farm,  drove  in 
at  a  gate  on  the  west  side  of  the  premises,  loaded  onto  the 
wagon  about  thirty  sacks  of  Gtodfrey's  wheat,  and  then  re- 
turned with  the  outfit  to  Newton.  The  tracks  made  by  the 
U^taa  and  wagon  were  traced  within  one  block  of  defendant's 
residence  but  no  nearer.  The  tracks  made  by  the  horses 
showed  that  both  animals  were  shod,  with  the  exception  of 
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the  left  front  foot  of  the  off  horse ;  that  is,  the  off  horse  car- 
ried three  shoes  only.  No  tracks  of  a  wagon,  empty  or 
loaded,  were  traced  from  the  Godfrey  farm  to  the  defendant's 
premises ;  nor  was  it  shown  that  the  defendant  was  ever  seen 
in  the  vicinity  of  the  premises  where  the  larceny  was  com- 
mitted. On  November  6,  1909,  at  about  nine  o'clock  a.  m., 
the  defendant  sold  and  delivered  to  the  Thatcher  Milling  & 
Elevator  Company,  at  Logan,  Utah,  a  load  of  wheat  for 
$55.95.  Regarding  this  transaction,  Lee  Thatcher,  a  witness 
for  the  state,  testified  in  part  as  follows:  "He  (defendant) 
came  in  and  asked  the  price  of  wheat.  I  told  him  our  price, 
and  he  went  out  considering  it,  and  shortly  came  up  with  a 
load  of  wheat.  He  sold  the  wheat  to  us.  I  received  it. 
There  was  nothing  unusual  about  the  defendant  that  attracted 
my  attention  or  made  me  in  any  way  suspicious.  He  was  a 
regular  customer  of  our  mill."  The  defendant  unloaded  the 
wheat  at  the  mill,  received  his  money  therefor,  and  returned 
with  his  outfit  to  a  public  feed  yard,  where  he  stopped  and 
put  up  his  team  when  he  arrived  in  Logan  with  his  load  of 
wheat.  Defendant  owned  and  cultivated  a  small  farm  near 
Newton,  and  during  the  summer  of  1909  raised  thereon  about 
one  hundred  and  sixty-five  bushels  of  wheat,  which  was 
threshed  in  the  fall  at  his  home  jn  the  town  of  Newton. 
•  The  evidence  introduced  by  defendant  tended  to  show 
that  a  small  portion  of  the  165  bushels  of  wheat  was  fed  to 
his  horses ;  that  he  sold  thirty-four  bushels  at  Cache  Junction 
to  a  man  by  the  name  of  Qrifiith;  that  on  November  4,  1909, 
the  defendant,  aided  by  his  wife  and  a  son,  fifteen  years  of 
age,  sacked  and  loaded  into  his  wagon  sixty-two  bushels  of 
wheat — the  wheat  which  he  is  charged  with  having  stolen — 
and  on  the  evening  of  that  same  day  started  with  the  load  of 
wheat  for  Logan;  that  he  went  to  Logan  by  way  of  Benson 
Ward,  stopped  all  night  at  the  latter  place  at  the  ranch  of 
his  brother,  Edward  Nelson ;  that  his  object  in  going  by  the 
ranch,  which  was  not  out  of  his  way  in  going  to  Logan,  was 
to  lead  back  and  return  to  the  ranch  two  of  his  horses  which 
had  gotten  out  of  a  pasture  at  the  ranch  and  gone  to  Newton 
that  morning,  and,  further,  that  the  roads  were  muddy  and 
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heavy,  and  he  desired  to  divide  the  drive  to  Logan  by  stopping 
over  night  at  the  ranch ;  that  he  followed  the  main  traveled 
road  leading  from  Newton  to  Benson  Ward  and  arrived  at 
the  ranch  after  dark,  it  requiring  about  two  and  one-half  hours 
to  make  the  trip,  that  on  arriving  at  the  ranch  he  stopped, 
left  his  wagon  standing  in  the  roadway,  turned  the  horses  he 
was  leading  into  the  pasture,  put  his  team  into  the  bam,  and 
went  into  the  house,  where  he  remained  over  night;  that  he 
arose  about  five  o'clock  the  next  morning  and  proceeded  to 
Logan,  where  he  arrived  and  put  up  his  team  at  the  public  tie 
yard  about  seven  or  eight  o'clock. 

The  state  sought  to  connect  the  defendant  with  the  crime 
by  showing  (1)  that  his  team  and  wagon  corresponded  in  size 
to  the  team  and  wagon  with  which  the  stolen  wheat  was 
hauled  from  the  Godfrey  farm,  as  indicated  by  the  tracks 
made  by  the  latter  outfit;  (2)  that  the  left  front  foot  of  the 
defendant's  off  horse  was  unshod  and  to  that  extent  corres- 
pended  with  the  off  horse  of  the  team  used  by  the  party  who 
committed  the  larceny;  (3)  that  the  load  of  wheat  taken  to 
Logan  by  defendant  was  of  the  same  kind  and  class  as  the 
wheat  that  was  stolen,  and  different  from  the  wheat  that  de- 
fendant raised  on  his  farm  near  Newton,  from  which  he 
claims  the  load  he  sold  to  Thatcher  Milling  &  Elevator  C!om- 
pany  was  made  up.  The  evidence  on  these  points  standing 
alone,  or  when  considered  in  connection  with  the  other  facts 
and  circumstances  of  the  case,  wholly  fails  to  connect  the 
defendant  with  the  larceny  of  the  wheat. 

Ezra  Eames,  who  at  the  time,  was  a  policeman  of  Logan 
City,  received  information  on  November  5,  1909,  that  the 
wheat  had  been  stolen,  and  he  immediately  went  to  the  feed 
yard  and  examined  defendant's  outfit.  Mr.  Eames  was  called 
as  a  witness  by  the  state  and  testified  in  part  as  follows :  "I 
examined  the  team  quite  closely  and  went  around  them  the 
best  I  could.  No  one  else  was  present  the  first  time  I  ex- 
amined them.  I  raised  up  the  feet,  and  I  looked  for  the  ones 
that  had  shoes  on.  The  off  horse  I  think  had  its  frorvt  shoe 
off,  and  I  think  it  had  its  hind  shoe  off;  that  is  the  best  I  re- 
39  Utah— 16 
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member.  .  .  .  The  next  time  we  examined  the  horses 
the  marshal  took  up  their  feet,  and  I  believe  I  says,  ^Qh,  that 
horse  has  some  shoes  off/  "  And  on  cross-examination  he 
said :  "My  best  recollection  is  that  one  of  the  horses  had  ivi:o 
shoes  off,  one  off  the  front  foot  and  one  off  the  hind  foot.'' 

N.  W.  Crookston,  sheriff  of  Cache  County,  another  wit- 
ness for  the  state,  testified  that  he  saw  the  defendant  "that 
night  (November  5th)  at  Logan;"  that  he  examined  defend- 
ant's outfit  at  the  feed  yard;  and  that  (quoting)  "there  was  a 
horse  shoe  in^the  jockey  box  that  would  fit  the  horses.  I  ob- 
served the  defendant's  horses.  The  way  they  stood  in  the 
stable  the  off  horse's  front  shoe  was  off  the  left  foot.  The 
shoe  in  the  jockey  box  was  rusty." 

It  will  thus  be  observed  that  according  to  the  evidence  in- 
troduced by  the  state  one  horse  of  the  team  that  hauled  away 
the  grain  stolen  from  the  Godfrey  farm  had  but  one  bare 
foot ;  whereas,  one  of  the  defendant's  horses  had  two  bare  feet 
True  the  sheriff  testified  that  when  he  examined  defendant's 
horses  at  the  feed  yard  "the  way  they  stood  in  the  stable  the 
off  horse's  front  shoe  was  off  the  left  foot"  But  this  testi- 
mony is  not  necessarily  in  conflict  with  that  given  by  the  wit- 
ness Eames  on  the  same  point.  It  will  be  noticed  that  the 
sheriff  did  not  say  that  the  horse  may  not  have  had  two  bare 
feet,  as  testified  to  by  Eames. 

It  might  be  well  to  observe  at  this  time  that  the  state  in- 
troduced evidence  tending  to  show  that  the  defendant  arrived 
in  Logan  with  the  wheat  in  question  on  the  evening  of  Xovem- 
ber  4,  1909.  Robert  Crookston,  an  employee  at  a  feed  stable 
adjoining  the  feed  yard  where  defendant  kept  his  outfit  while 
in  Logan,  testified  that  he  passed  by  the.  feed  yard  at  seven 
o'clock  on  the  morning  of  November  5,  1909,  and  that  he 
observed  defendant's  team  in  one  of  the  stalls;  that  the 
horses  had  eaten  most  of  the  hay  given  them,  and  "had 
worked"  some  of  it  'T)ehind  them."  "Q.  •  Did  you  observe 
their  condition  vdth  reference  to  whether  or  not  they  had 
been  recently  driven — as  to  sweat  ?  A.  Well,  the  sweat  was 
dry.  I  think  they  had  been  there  all  night."  Two  of  J.  E. 
Godfrey's  sons,   witnesses   for  the  state,   testified  that  on 
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Xovember  4, 1909,  at  about  seven  o'clock  in  the  morning,  they 
left  Clarkston  with  a  team  and  buggy  and  drove  to  Logan, 
and  in  the  afternoon  of  the  same  day  returned  to  Carkston ; 
that  they  left  Logan  about  four  o'clock  p.  m.,  passed  through 
Benson  Ward  *^about  dusk,"  and  arrived  at  Newton  about 
7:30  o'clock;  that  they  did  not  see  the  defendant  anywhere 
on  the  road  between  Logan  and  Newton.  This  evidence  and 
that  given  by  Robert  Crookston  was  evidently  introduced  for 
the  purpose  of  impeaching  the  testimony  given  by  defendant 
to  the  effect  that  he  arrived  in  Logan  on  the  morning  of  No- 
vember 5th.  Counsel  for  the  state  seem  to  attach  considerable 
importance  to  the  testimony  given  by  the  state's  witnesses  on 
this  point.  If,  as  counsel  for  the  state  seem  to  contend,  this 
testimony  shows  that  defendant  arrived  in  Logan  on  the 
evening  of  November  4,  1909,  it  establishes  a  complete  alibi 
for  the  defendant  and  proves  conclusively  that  he  did  not 
commit  the  crime  of  which  he  stands  convicted,  because  the 
record  shows  that  the  crime  was  evidently  committed  on  the. 
night  of  November  4th,  and  of  course  if  the  defendant  was  in 
Logan  (which  is  eighteen  or  twenty  miles  from  the  place 
where  the  larceny  was  committed)  that  night  he  did  not  com- 
mit it. 

TTie  evidence,  without  conflict,  also  shows  that  the  defend- 
ant, as  we  have  hereinbefore  stated,  threshed  one  hundred  and 
sixty-five  bushels  of  his  own  wheat  on  his  premises  in  the 
town  of  Newton.  He  fed  a  small  portion  of  this  wheat  to  his 
horses,  sold  thirty-four  bushels  at  Cache  Junction  to  a  man  by 
the  name  of  Qrifiith,  and  at  the  time  he  was  arrested  had 
about  sixty  bushels  of  the  wheat  in  his  granary,  which,  to- 
gether with  the  sixty-two  bushels  that  he  sold  to  the  milling 
company  in  Logan,  accounted  for  the  wheat  threshed. 

In  view  of  the  complete  failure  of  the  evidence  to  in  any 
manner  connect  the  defendant  with  the  commission  of  the 
crime  charged,  any  inference  that  might  legally  be  drawn 
from  the  comparison  of  certain  samples  of  wheat  which  were 
introduced  in  evidence  by  the  state  as  tending  to  show  that 
the  wheat  sold  by  defendant  on  the  occasion  in  question  was 
of  the  same  kind  and  class  as  the  wheat  stolen  and  different 
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from  the  wheat  raised  by  defendant  would  be  wholly  inade- 
quate to  support  a  judgment  of  conviction.    Furtheiv 
more,  it  was  not  shown  that  either  of  the  samples  2 

mentioned  was  taken  from  the  wheat  stored  in  the 
granary  and  shed  on  the  Godfrey  farm  at  the  time  the  larceny 
was  committed.  The  sheriff  testified  that  he  received  "from 
the  Godfrey  boys"  the  sample  of  wheat  introduced  in  evi- 
dence as  wheat  taken  from  that  stored  in  the  granary  and  shed 
on  the  Godfrey  farm  at  the  time  the  larceny  was  committed, 
but  there  is  no  evidence  in  the  record  tending  to  show  where 
the  "Godfrey  boys"  obtained  the  wheat.  Therefore  that  pa^ 
ticular  sample  of  wheat  was  incompetent  as  evidence  for  any 
purpose  and  should  have  been  excluded  until  it  was  shown,  if 
such  was  the  fact,  that  it  was  taken  from  the  wheat  stored  on 
the  Godfrey  premises  at  the  time  of  the  larceny. 

It  was  shown  at  the  trial  that  the  defendant  had  before,  on 
several  occasions,  been  in  serious  diflSculty  and  may  have 
been  regarded  by  some  people  as  an  "undesirable  citizen.'* 
This,  together  with  the  fact  that  much  evidence  was  intro- 
duced by  the  state  to  prove  matters  which  in  their  nature 
were  collateral  to  the  main  issue,  no  doubt,  to  some  extent, 
tended  to  divert  the  attention  of  the  jury  from  the  real  ques- 
tion before  them,  namely,  the  question  of  whether  or  not 
the  defendant  was  proved  guilty,  beyond  a  reasonable  d6ubt, 
of  the  particular  crime  charged  in  the  information.  Upon 
no  other  theory  can  we  account  for  the  verdict  of  the  jury  in 
this  case. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 

FRICK,  C.  J.,  and  STRAUP,  J.,  concur. 
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OSWALD  V.  UTAH  LIGHT  AND  RAILWAY 
COMPANY. 

No.  2194.     Decided  June  6,  1911   (117  Pac.  46). 

1.  Street  Railboadsi— Reguiations — (Construction  of  Municipal 
Ordinance,  An  automobllist  injured  by  violation  of  an  ordi- 
nance making  it  unlawful  to  run  any  street  car  without  having 
in  charge  a  motorman  and  conductor,  provided  that  cars  may 
be  run  with  only  one  man  stationed  at  the  front  end  of  such 
car  when  It  is  In  motion,  could  rely  thereon  as  an  act  of  negli- 
gence.    (Page  248.) 

2.  Street  Railroads — Injuries^ — ^Jury  Question — Negligence.  In 
an  action  against  a  street  car  company  for  injury  to  an  automo- 
bile by  a  collision^  whether  defendant  was  negligent  held  a  Jury 
question.     (Page  248.) 

3.  Nbqugencb — "Contributort  Negligence."  A  plaintiff  who  falls 
to  do  what  the  law  requires,  or  what  one  of  prudence  would 
ordinarily  do  under  the  same  or  similar  circumstances.  Is  neg- 
ligent, barring  recovery.    (Page  249.) 

4.  Street  Railroads  —  Injuries  —  Jury  Question  —  Contributory 
Negligence.  The  requirement  that  a  traveler  look  and  listen 
for  approaching  cars  before  attempting  to  cross  the  track  does 
not  apply  to  a  street  railroad  to  the  same  extent  as  in  crossing 
a  steam  railroad;  the  question  of  contributory  negligence  in  the 
former  case  being  generally  left  to  the  Jury,  while  In  the  latter 
it  is  usually  held  a  matter  of  law.    (Page  250.) 

5.  NeGUOENCE  —  CJONTRIBUTORY  NEGLIGENCE  —  QUESTION    TOR    CJOURT. 

When  the  conduct  is  such  that  reasonable  minds  may  not  differ 
as  to  what  a  prudent  person  would  ordinarily  have  done  under 
the  circumstances,  the  question  of  contributory  negligence  is  for 
the  court    (Page  250.) 

6.  Street  Railroads — Injuries — CJontributory  Negligence.  While 
plaintiff  looked  toward  the  track  upon  approaching  a  street  car 
track  in  her  automobile,  she  testified  that  she  only  saw  a  black 
object  on*  the  track,  which  was  in  fact  an  electric  engine  some 
fifty  or  sixty  feet  away,  though  there  were  also  several  flat  cars 
in  front  of  the  engine,  and  she  was  unable  to  tell  what  the  object 
was  and  whether  It  was  standing  or  moving,  and  that  she  did 
not  see  the  flat  cars  until  they  were  about  two  feet  from  the 
automobile.  Held,  that  plaintiff  was  negligent,  preventing  re- 
covery for  injuries  to  the  automobile  by  collision.     (Page  251.) 
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Appeal  from  District  Court,  Third  District ;  Hon.  T.  D. 
Lewis,  Judge. 

Action  by  Ella  K  Oswald  against  the  Utah  Light  and 
Railway  Company. 

Judgment  of  nonsuit    Plaintiff  appeals. 
Affibmed. 

Henderson,  Pierce,  Critchlow  &  Barrette  for  appellant 
P.  L.  Williams  and  H.  Thompson  for  respondent 

STRAUP,  J. 

Appellant,  the  plaintiff  below,  brought  this  action  to  re- 
cover damages  for  an  injury  to  her  electric  automobile  al- 
leged to  have  been  sustained  by  her  through  the  negligence  of 
the  defendant  in  the  operation  of  an  electric  engine  and  flat 
cars  upon  a  public  street  of  Salt  Lake  City.  The  street  on 
which  the  injury  occurred  ran  east  and  west  The  accident 
occurred  in  the  daytime  in  one  of  the  principal  business  por- 
tions of  the  city.  The  plaintiff  and  her  daughter,  who  had 
been  shopping,  entered  the  automobile,  which,  facing  west, 
was  standing  in  the  street  near  the  sidewalk.  The  plaintiff 
herself  operated  the  machine.  After  starting  it  and  moving 
it  a  little  toward  the  west  she  "turned  it  in  a  circle  so  that  it 
faced  south"  toward  the  street  railway  track.  Before  attempt- 
ing to  cross  the  track  she  looked  along  it  towards  the  east  and 
saw  "a  black  object"  on  the  track,  the  electric  engine,  but  did 
not  see  the  three  or  four  flat  cars  in  front  of  it,  pushed  to  the 
west  and  toward  her.  No  one  was  on  the  flat  cars  observing  a 
lookout  as  they  approached,  nor  was  there  any  gong  sounded 
or  bell  rung,  or  other  warning  signals  given  of  the  approach 
of  the  cars.  The  plaintiff,  after  testifying  that  she  was  sitting 
on  the  left  side  of  the  machine  and  had  looked  towards  the 
east  along  the  track  as  she  left  the  gutter,  and  saw  only  the 
black  object  on  the  track  about  fifty  or  sixty  feet  away,  testi- 
fied that,  'lowing  that  I  had  an  abundance  of  time  to  cross 
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the  street,"  she  drove  the  automobile  a  little  to  the  west  and 
then  south  towards  the  track,  and  while  crosaiiig,  the  drawbar 
of  the  flat  car  struck  the  front  left-hand  side  of  her  machine 
about  where  her  feet  were,  and  pushed  her  machine  along  the 
track  two  or  three  feet,  injuring  it.  On  direct  examination 
she  was  asked  and  answered :  "Q.  State  whether  or  not  you 
observed  it  (the  black  object)  was  a  car  or  an  electric  engine, 
or  whether  you  observed  what  particular  kind  of  street  car  it 
was.  A.  No.  sir;  I  just  saw  it  was  a  black  object  up  there, 
and  I  had  plenty  of  time  to  get  across.  Q.  Did  you  notice 
whether  at  that  time  it  was  moving  ?  A.  I  did  not  notice." 
On  cross-examination :  "Q.  And  that  thing  that  you  saw  in 
the  distance  you  do  not  know  what  it  was ;  you  did  not  know 
at  the  time  ?  A.  No,  sir.  Q.  And  you  did  not  know  whether 
it  was  standing  or  moving  ?  A.  No,  sir.  Q.  Now,  is  it  not 
a  fact  that  you  had  an  idea  what  it  was  ?  A.  Yes,  sir ;  I  may 
have  had  an  idea.  Q.  Tell  us  what  that  idea  was.  A.  The 
idea  was  that  whatever  it  was  I  had  an  abundance  of  time  to 
get  across  the  street."  She  further  testified  that  she  did  not 
see  the  flat  cars  in  front  of  the  electric  engine  until  the  foi> 
ward  car  was  about  two  feet  away  and  struck  the  machine. 
The  flat  cars  had  no  sides  extending  above  the  floor  of  the  car. 
The  floor  was  about  six  inches  above  the  wheels.  How  high 
the  floor  was  above  the  ground  or  rails  is  not  made  to  appear. 
On  account  of  the  condition  of  the  weather — somewhat 
cloudy  and  rainy — ^the  plaintiff  had  the  hood  or  top  of  ^e 
automobile  up,  and  in  looking  east  along  the  track  she  was 
required  to  lean  somewhat  forward.  It  is  not  made  to  appear, 
nor  is  it  claimed,  that  the  top  interfered  with  her  looking  or 
seeing  the  electric  engine  or  flat  cars,  or  because  of  the  condi- 
tion of  the  weather,  or  for  any  other  cause,  they  were  not 
plainly  visible.  It  was  alleged  in  the  complaint,  and  ad- 
mitted in  the  answer,  that  the  defendant  owned  and  oper- 
ated the  street  railway,  and  that  the  cars  were  operated  by  it. 
The  plaintiff  had  pleaded  and  offered  in  evidence  the  fol- 
lowing city  ordinance:  "It  shall  be  unlawful  for  any  person, 
firm  or  corporation  owning  or  operating  any  street  railway 
within  the  corporate  limits  of  Salt  Lake  City,  to  run  any  car 
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on  or  over  any  track  so  owned  or  operated,  without  having  in 
charge  of  such  car  a  motorman  and  a  conductor ;  pro- 
vided that  cars  may  be  run  and  operated  with  only  2 
one  man  in  charge  thereof,  if  at  all  times  when  the 
car  is  in  motion  he  shall  be  stationed  at  the  front  end  of  such 
car  and  have  charge  of  the  motor." 

The  court,  on  defendant's  objection,  excluded  the  ordi- 
nance, on  the  theory  that  it  related  "only  to  street  cars  car- 
rying passengers,"  and  was  "enacted  for  the  purpose  of  pro- 
tecting passengers  riding  on  cars,"  and  since  the  electric  en- 
gine and  flat  cars  were  not  carrying  passengers  the  ordinance 
was  not  pertinent.  This  ruling  is  complained  of.  We  think 
the  court  erred  in  its  interpretation  of  the  ordinance  and  in 
excluding  it.  The  purpose  of  the  ordinance  is  not  only  for 
the  protection  of  passengers  on  cars,  but  also  for  the  protec- 
tion of  pedestrians  and  travelers  on  and  along  streets  upon 
which  cars  are  operated,  and  to  avoid  collision  with  and  in- 
jury to  them. 

At  the  conclusion  of  plaintiflPs  case  the  court,  on  defend- 
ant's motion,  granted  a  non-suit  on  the  ground  of  insufficiency 
of  evidence  to  show  negligence  on  the  part  of  the  defendant, 
and  upon  the  further  ground  that  the  plaintiff  was  guilty  of 
contributory  negligence.  This  ruling  is  also  assigned 
as  error.     In  reviewing  it  we  will  consider  the  case  2 

with  the  ordinance  in  evidence.  When  so  considered 
thq  evidence  of  defendant's  negligence  was  sufficient  to  re- 
quire a  submission  of  the  case  to  the  jury.  Whether  the 
plaintiff  was  herself  guilty  of  contributory  n^ligence  is  more 
serious.  The  evidence  shows  that  before  she  undertook  to 
cross  the  street  she  looked  toward  the  east  and  saw  a  black 
object,  the  electric  engine,  fifty  or  sixty  feet  away,  but  did 
not  notice  what  it  was,  whether  it  was  an  ordinary  car  or 
something  else,  nor  did  she  notice  whether  it  was  standing 
or  moving,  nor  did  she  see  or  notice  the  three  or  four  flat 
cars  pushed  in  front  of  it  and  towards  her.  Not  noticing  the 
flat  cars,  and  believing  that  the  black  object,  whatever  it 
was,  was  the  only  thing  on  the  track  which  would  interfere 
with  her  crossing  the  street,  and  believing  that  she  had  ample 
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time  to  cross  it  before  the  object  approached  her,  if  moving 
towards  her,  she  undertook  to  cross  the  street,  and  in  doing 
80  her  automobile  was  struck  by  the  forward  car.  She  was 
moving  slowly,  as  were  also  the  flat  cars.  In  her  attempt 
to  cross  the  street  she  of  necessity  drove  her  machine  right  in 
front  of  the  moving  flat  cars,  or  within  a  few  feet  of  them,  not 
observing  them,  as  testified  to  by  her,  until  the  forward  car 
was  within  about  two  feet  of  her  and  struck  her  machine. 
Was,  now,  the  plaintiff  so  clearly  guilty  of  contributory  n^- 
Ugence  that  we  ought  to  say  as  a  matter  of  law  that  she  was 
not  entitled  to  recover? 

That  contributory  negligence  bars  recovery,  and  that  a 
plaintiff,  who  fails  to  conform  to  what  the  law  requires  of 
him,  or  to  do  Avhat  a  person  of  prudence  would  ordinarily 
have  done  under  the  same  or  similar  circumstances,  is  guilty 
of  n^ligence,  are  axioms  of  the  law.    The  law  as  pro- 
vided by  the  ordinance  prescribed  some  conduct  for  3 
the  defendant.     Courts  have  declared  that  the  omis- 
sion or  commission  of  something  in  violation  of  a  valid  stat- 
ute, or  of  an  ordinance  reasonable  in  its  terms,  is  n^ligence, 
or  evidence  of  negligence.     The  law,  however,  has  not  pre- 
scribed the  conduct  of  a  person  situated  as  was  the  plaintiff. 
It  did  impose  a  duty  on  her  to  use  ordinary  care;  but 
further    than    that  her    conduct    was    not    prescribed    by 
law.    Except    in    comparatively    few     instances     the     law 
does    not     prescribe   what    persons    shall     do,    nor    may 
courts  say  that  the  specific  alleged  and  proven  acts  of  com- 
mission   or    omission    constitute    negligence.     In    a    large 
majority  of  cases   the   law    in   such    particulars    gives   no 
specific  instructions  or  directions.    It  gave  none  here  with  re- 
spect to  plaintiff's  conduct.    In  determining  whether  she  was 
or  was  not  guilty  of  negligence  therefore  involves  two  ques- 
tions.   First,  the  fixing  of  a  standard  of  what  a  prudent  per- 
son ordinarily  would  have  done  under  the  same  or  similar 
circumstances;  and,  second,  whether  the  plaintiff's  conduct 
came  up  to  that  standard.    Such  questions  ordinarily  are  for 
the  jury.    Efforts  have  been  made  by  courts  to  fix  a  mark,  or 
line,  where,  in  the  determination  of  such  questions,  the  prov- 
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ince  of  the  court  ends  and  that  of  the  jury  begins.  Courts 
quite  generally  have  said  that  the  failure  of  a  traveler  to 
look  and  listen  for  approaching  cars  before  attempting  to 
cross  a  steam  railway  track  constitutes  negligence  as  matter 
of  law.  That  is,  the  courts  themselves  pronounce  such  con- 
duct negligence  on  the  facts.  But  aside  from  such  and 
similar  cases,  and  of  cases  where  the  conduct  is  prescribed  by 
statute  or  ordinance,  the  cases  are  rare  where  the  courts 
have  undertaken  to  characterize  given  conduct  as  negligMice 
or  due  care.  The  question  generally  is  left  to  the  jury.  In 
determining  when  the  province  of  the  court  ends,  and  that  of 
the  jury  begins,  much  difficulty  has  been  experienced  by 
courts.  They  generally  say  the  province  of  the  one  ends  and 
the  other  begins  when  reasonable  minds  may  differ  as  to  the 
facts,  or  the  inferences  or  conclusions  to  be  drawn  from 
either  disputed  or  undisputed  facts,  with  respect  to  the  ques- 
tions of  what  a  prudent  person  ordinarily  would  have  d<me 
imder  the  same  or  similar  circumstances,  and  whether  the 
conduct  of  the  person  charged  with  negligence  came  up  to  that 
standard.  But  it  is  about  as  difficult  to  determine  that,  as  it 
is  to  determine  what  a  prudent  person  ordinarily  would  have 
done  under  the  circumstances  of  the  case. 

Courts  generally  have  held  and  so  have  we,  that  the  re- 
quirements of  a  traveler  to  look  and  listen  for  approaching 
cars  before  attempting  to  cross  a  steam  railway  track  do  not 
apply  to  the  same  extent  to  one  crossing  a  street  rail- 
way track.  For  a  failure  to  do  the  one  the  courts  4 
generally  have  pronounced  the  conduct  negligence  on 
the  facts;  for  failure  to  do  the  other  courts  generally  have 
left  the  question  to  the  jury. 

When,  however,  the  conduct  is  such — accepting  the  general 
test  for  want  of  a  better  one — ^that  reasonable  minds  may 
not  differ  as  to  what  a  prudent  person  ordinarily  would 
have  done  under  the  circumstances,  and  whether  the  5 

conduct  of  the  person  charged  with  negligence  came 
up  to  that  standard,  like  one  heedlessly  walking  or  driving  in 
front  of  a  moving  car,  the  court  may  itself  pronounce  the 
conduct  negligence. 
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Now  what  is  the  situation  here  ?  A  prudent  person  under 
some  circumstances  may  attempt  to  drive  or  walk  across  a 
street  railway  track  without  looking  for  the  approach  of  cars. 
Let  it  be  assumed  that  whether  he  ordinarily  would  do  so 
under  most  circumstances  is  a  question  of  fact  The  plain- 
tiff, however,  testified  that  she  looked,  but  looked  so  inatten- 
tively or  purposelessly  that  she  knew  not  whether  the  object 
seen  by  her  was  a  street  car  or  something  else.  The  question, 
therefore,  is  not  whether  a  prudent  person  before  attempting 
to  cross  a  street  car  track  ordinarily  was  or  was  not  required 
to  look  for  approaching  cars,  or  whether  he  ordinarily  would 
or  would  not  have  done  so,  but  whether  a  prudent  person,  in 
looking,  under  the  circumstances  testified  to  by  plaintiff,  and 
exercising  the  care  in  that  particular  that  a  prudent  person 
ordinarily  would  exercise,  would  so  have  conducted  or  be- 
haved himself  that  he,  under  the  circumstances  ordinarily 
would  have  seen  no  more  than  did  plaintiff.  We  must,  and 
do>  assume  she  looked.  She  so  testified.  But  what  shall  be 
said  of  her  conduct  in  looking,  the  manner  in  which  she  in 
that  particular  conducted  or  behaved  herself,  as  testified  to 
by  herself,  that  she  looked  so  purposelesly,  so  inattentively 
that,  with  a  view  unobstructed,  and  in  the  daytime,  she  was 
unable  to  tell  whether  the  black  object,  but  fifty  or  sixty  feet 
away,  was  a  street  car  or  something  else,  whether  it  was 
standing  or  moving,  and  that  she  did  not  see  the  flat  cars, 
though  the  forward  car,  as  she  turned  her  machine  to  cross 
the  track,  was  then  almost  in  front  of  her  and  in  her  direct 
path.  She  did  not  testify  that  she  saw  the  flat  car  too  late  to 
stop  her  machine  and  avoid  the  collision,  but  that  she,  not- 
withstanding her  looking,  had  not  seen  it,  until  it  was  ^bout 
two  feet  from  the  machine  and  collided  with  it. 

May  reasonable  minds  differ  that  such  conduct  was  the  or- 
dinary conduct  of  a  prudent  person  under  the  circumstances  ? 
We  think  not.    Counsel  say  that  a  prudent  person  in  looking 
as  did  the  plaintiff  might  well  have  seen  the  electric 
engine  but  not  the  flat  cars,  because  they  were  con-  6 

siderably  lower  than  the  object  looked  at,  and  because 
of  the  inf  requency  of  flat  cars  pushed  or  drawn  along  street 
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car  tracks.  There  may  be  cases  where  one  may  receive 
impressions  by  mistaking  or  misconceiving  the*  facts  or  ob- 
jects, or  their  appearance,  and  act  on  -such  impressions,  and 
not  be  guilty  of  negligence.  But  one  may  also  be  guilty  of 
mistaking  or  misconceiving  facts  or  objects  or  appearances, 
negligently.  Plaintiff's  not  seeing  the  flat  cars,  and  not 
knowing  whether  the  black  object  seen  by  her  was  a  street 
car  or  something  else,  or  whether  it  was  standing  or  moving, 
did  not  result  from  such  a  mistake  or  misconception,  but 
from  her  conduct  in  looking  in  an  objectless  and  aimless  man- 
ner, from  her  negligent  or  careless  behavior  in  that  regard. 
Because  of  that  thoughtless  and  purposeless  manner  of  look- 
ing and  of  her  careless  conduct  in  that  regard,  the  flat  cars 
were  not  seen  by  her,  though  they  were  plainly  visible  and 
almost  in  her  direct  path  as  she  undertook  to  cross  the  track. 
We  think  the  nonsuit  was  properly  granted  on  the  ground 
of  contributory  n^ligence.  The  judgment  of  the  court  below 
is  therefore  affirmed,  with  costs. 

FEICK,  C.  J.,  and  McCARTY,  concur. 


TOWN  OF  MAPLETON  et  al.  v.  KELLY. 

No.  2208.    Decided  June  14,  1911  (117  Pac.  52). 

Pleading — Judgment  on  Pleadings.  Where  the  answer  presents 
a  material  issue,  the  court  may  not,  without  a  hearing  of  and 
finding  on  the  issue,  enter  Judgment.     (Page  256.) 

Pleading — ^Judgment  on  Pleadings.  Where,  in  a  suit  involving 
the  right  to  the  water  of  a  stream,  the  complaint  pleaded  a 
judgment,  and  alleged  that  the  rights  to  the  water  were  ad- 
judged thereby,  and  that  plaintiff  was  entitled  to  the  water, 
and  that  defendant  was  bound  by  the  judgment,  an  answer 
denying  that  defendant  was  bound  by  the  judgment,  and  deny- 
ing that  the  water  had  ever  been  Appropriated  by  plaintiff,  or 
by  any  one  else,  raised  issues  of  fact,  and  the  court  could  not 
render  judgment  for  plaintiff  on  the  pleadings;  it  being  suf- 
ficient to  prevent  a  judgment  on  the  pleadings  that  the  answer 
presents  a  single  material  issue.     (Page  255  ) 
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-f\j»PEAL  from  District  Court,  Fourth  District;  Hon.  J. 
E.  Booth,  Judge. 

Action  by  the  Town  of  Mapleton  and  others  against  T.  E. 
Kelly. 

Judgment  for  plaintiffs,  entered  on  the  pleadings.  De- 
fendant appeals. 

Bevebsed  and  bemanded. 

Rydalch  &  McOurrvn  for  appellant. 
A.  Saxey  for  respondents. 

FRICK,  C.  J. 

This  is  an  appeal  from  a  judgment  entered  against  ap- 
pellant on  the  pleadings.  The  material  facts,  briefly  stated, 
are  in  substance  as  follows : 

On  the  28th  day  of  March,  pursuant  to  Comp.  Laws  Utah 
1907,  section  1288x6,  appellant  made  application  to  the  State 
Engineer  of  this  state  to  be  permitted  to  appropriate  two 
and  seventy-five  hundredths  cubic  feet  per  second  of  the 
waters  of  Maple  Canyon  Creek,  a  small  stream  in  Utah 
County.  Appellant  duly  complied  with  the  provisions  of  the 
section  just  referred  to,  and,  pursuant  to  the  notice  therein 
required  to  be  published,  respondents,  in  due  time,  filed  a 
protest  to  appellant's  application  as  provided  in  section 
1288x9.  A  hearing  was  duly  had  before  the  State  Engineer 
upon  said  application  and  protest.  After  having  heard  the 
parties,  the  State  Engineer  granted  appellant's  application, 
and  respondent,  pursuant  to  section  1288x14,  commenced 
an  action  in  the  district  court  of  Utah  County  "for  the  pur- 
pose of  adjudicating  the  questions  involved  between  the 
applicant  and  the  protestant.^'  Eespondents,  as  plaintiffs 
in  the  said  action,  set  forth  in  their  complaint  the  corporate 
existence  of  the  Town  of  Mapleton  and  the  town  of  Spring- 
ville,  pleaded  by  copy  all  of  the  papers  that  were  filed  with 
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the  State  Engineer  on  the  hearing  aforesaid,  and  set  forth 
the  proceeding  had  on  appellant's  application  in  full.  It 
also  pleaded  a  certain  judgment  or  decree  rendered  by  the 
district  court  of  Utah  County  in  which  it  was  alleged  that 
long  prior  to  the  filing  of  apppellant's  application  it.  was 
adjudicated  therein  that  the  water  sought  to  be  appropriated 
by  appellant  had  been  appropriated  and  used  by  Springville 
and  Mapleton,  the  two  municipalities  aforesaid,  and  that  the 
appellant  as  a  resident  and  water  user  of  said  Springville  was 
bound  by  said  judgment  or  decree.  It  is  alleged,  in  sub- 
stance, that  the  rights  to  the  water  in  the  stream  in  question 
had  been  adjudicated  and  settled,  and  that  appellant,  in 
attempting  to  appropriate  the  water  mentioned  in  his  appli- 
cation, would  interfere  with  such  rights.  The  facts  are 
stated  in  the  complaint  with  much  particularity,  and  many 
details  are  set  forth  which  it  is  not  deemed  necessary  to 
refer  to  here. 

Appellant  demurred  to  the  complaint  both  generally  and 
specially.  The  demurrer  was  overruled,  and  appellant  filed 
an  answer,  in  which,  after  admitting  the  corporate  capacity 
of  the  Town  of  Mapleton,  he  made  admissions  as  follows: 
"Admits  that  the  notice  to  water  users  was  filed  by  defend- 
ant as  in  said  complaint  of  plaintiffs  set  forth.  Admits  that 
plaintiffs  filed  protest  to  said  application  in  words  and  figures 
as  in  said  complaint  alleged.  Admits  that  defendant  made 
and  filed  in  the  office  of  the  State  Engineer  his  aflSdavit  in 
rebuttal  as  set  out  in  said  complaint,  and  admits  that  R. 
Lovell  Mendenhall  filed  his  additional  affidavit  against  the 
application  of  defendant,  and  admits  that  the  State  Engi- 
neer of  the  State  of  Utah  duly  approved  the  said  application 
of  defendant  as  in  said  complaint  alleged. 

The  foregoing  are  all  of  the  admissions  contained  in  ap- 
pellant's answer.  The  denials  follovring  the  admissions  are 
stated  as  follows:  "Denies  generally  and  specifically  each 
and  every  allegation  in  said  complaint  contained  which  is  not 
herein  specifically  admitted.''  This  general  denial  (for  that 
is  all  it  amounts  to)  was  followed  by  affirmative  matters  in 
the  answer,  which,  in  substance,  are:    That  appellant  made 
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application  to  the  State  Engineer  for  the  right  to  appropriate 
two  and  seventy-five  hundredths  cubic  feet  per  second  of 
water  from  Maple  Canyon  Creek;  that  he  intends  to  use 
said  water  for  irrigation  and  domestic  purposes;  that  the 
water  applied  for  has  never  been  appropriated  by  respondents 
or  either  of  them,  or  by  any  person  except  defendant. 

After  filing  the  forgoing  answer,  respondents  moved  for 
judgment  on  the  pleadings,  which  motion  was  granted,  and 
judgment  denying  appellant^s  application  to  appropriate  the 
water  applied  for  was  duly  entered. 

The  only  question  for  determination  is:  Did  the  court  err 
in  entering  judgment  on  the  pleadings  ?  Counsel  for  appel- 
lant insist  that,  in  view  of  the  denials  and  averments  con- 
tained in  the  answer,  the  court  erred  in  entering  such  a 
judgment.  Upon  the  other  hand,  counsel  for  respondents 
insists  that  the  answer  admitted  every  material  allegation  of 
the  complaint,  and  hence  the  court  was  required  to  enter 
judgment  on  the  pleadings. 

It  cannot  be  doubted  that,  if  the  answer  presented  any; 
material  issue,  then  the  court  could  not,  without  a 
hearing  of  and  finding  upon  such  issue,  enter  judg-  1 

ment    Does  the  answer  in  this  case  present  a  material 
issue? 

In  our  judgment  it  presents  not  only  one  but  a  number  of 
such  issues.  Counsel  for  respondents  assumes  that,  because 
the  answer  admitted  that  certain  affidavits  and  judgments 
were  set  forth  in  the  complaint,  therefore  such  admissions 
are  tantamount  to  an  admission  of  the  truth  of  the 
statements  contained  in  the  matters  pfeaded  as  afore-  2 

said.  While  as  to  some  of  the  matters  pleaded  in  the 
complaint  this  may  be  so,  yet  as  to  others  this  manifestly 
does  not  follow.  For  instance,  the  appellant  by  his  denials 
clearly  denied  that  he  was  bound  by  the  judgment  or  decree 
set  forth  in  the  complaint  It  is  also  in  effect  denied  that 
the  water  sought  to  be  appropriated  had  never  been  appropri- 
ated by  respondents  or  by  any  one  elsa  Besides  this,  there 
are  other  matters  covered  by  the  denials  which  it  is  not  nec- 
essary to  refer  to  now.    It  is  sufficient  to  prevent  a  judgment 
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on  the  pleadings  if  the  answer  presented  a  single  material 
issue.  (25  Cyc.  769;  11  Ency.  PI.  &  Pr.  1032-1033; 
Widrner  v.  Martin,  87  Cal.  88,  25  Pac.  264;  Martin  v. 
Porter,  84  Cal.  476,  24  Pac.  109 ;  Botto  v.  Vandament,  67 
Cal.  332,  7  Pac.  763 ;  Willis  v.  Holmes,  28  Ore.  265,  42  Pac. 
989). 

With  r^ard  to  the  ultimate  merits  of  the  controversy  we 
are  not  now  concerned.  Whether  the  water  is  open  to  appro- 
priation in  any  view  that  may  be  taken  under  all  the  facts  and 
circumstances  as  they  may  develop  at  the  trial  is,  however, 
a  matter  upon  which  appellant  is  entitled  to  a  hearing  and 
findings.     This  is  denied  him  by  the  judgment  in  question. 

The  judgment  is  therefore  reversed,  and  the  cause  is  re- 
manded to  the  district  court,  with  directions  to  vacate  the 
judgment  and  to  proceed  to  hear  the  case  upon  all  questions 
put  in  issue  by  the  answer.  Appellant  to  recover  costs. 

McCAETY  and  STRAUP,  JJ.,  concur. 


ANDERSON  v.  BKANSFORD. 

No.   2175.    Decided   March    17,   1911.    Rehearing   Denied   June   14, 
1911  (116  Pac.  1023). 

1.  Negligence — ^Pboximatb  Cause.  Where  pliHntiff  who  was  de- 
livering a  parcel  to  an  occupant  of  defendant's  apartment  build- 
ing became  frightened  at  a  horse  standing  in  the  rear  of  the 
building,  and  in  endeavoring  to  avoid  the  horse  was  injured 
by  falling  into  an  open  cellarway,  defendant  was  not  liable,  as 
the  unguarded  cellarway  was  not  the  proximate  cause.  (Page 
257.) 

2.  Neqliobncb — Question  fob  Jubt.  The  question  of  proximate 
cause  is  one  of  law  only  where  but  one  deduction  can  be  drawn 
from  the  evidence.     (Page  269.) 

Appeal  from  District  Court,  Third  District;  Hon.  Geo. 
G.  Armstrong,  Judge. 
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Action  by  Anna  Anderson  against  Mrs.  Wallace  Brans- 
lord. 

Judgment  for  defendant    Plaintiff  appeals. 

Affirmed. 

Max  Brown  and  E.  C,  LacJcner  for  appellant. 

Johnson  &  Fowler  for  respondent. 

STRAUP,  J. 

This  is  an  action  to  recover  damages  for  personal  injuries 
alleged  to  have  been  sustained  by  the  plaintiff  through  the 
negligence  of  the  defendant  At  the  conclusion  of  the  plain- 
tiff's evidence  the  court  ordered  a  nonsuit  on  defendant's  mo- 
tion based  alone  on  the  ground  that  the  alleged  negligent 
acts  were  not  the  proximate  cause  of  the  injury.  The  plain- 
tiff has  presented  the  ruling  for  review. 

It  is  alleged  in  the  complaint  that  the  defendant  was  negli- 
gent in  maintaining  an  open  cellarway  at  the  rear  of  an 
apartment  building  owned  by  her,  without  guarding  it  by  a 
railing,  or  a  light,  or  a  signboard,  or  other  signals  of  warn- 
ing, and  by  reason  thereof  the  plaintiff,  in  delivering  a  parcel 
of  washing  to  an  occupant  of  the  building  and  in  passing  by 
the  cellarway,  fell  into  it  and  was  injured. 

At  the  rear  of  the  apartment  house  there  is  a  paved  pri- 
vate alleyway,  ten  feet  eight  inches  wide,  running  north 
and  south,  leading  from  a  public  street  Along  the  east  side 
of  the  alley  is  a  cement  wall  three  feet  high  at  one  end,  and 
about  one  foot  at  the  other.  Along  the  west  side  is 
a  cement  walk  about  one  foot  nine  inches  wide,  and  1 

raised  about  six  inches  above  the  surface  of  the  alley. 
Along  the  west  side  of  the  walk  is  a  coping  about  six  inches 
high  and  twelve  inches  wide.     The  cellarway  was  west  of, 
and  next  to,  the  coping.     The  plaintiff,  in  the  evening,  at 
about  eight  o'clock,  on  the  26th  day  of  September,  in  de- 
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livering  the  parcel,  entered  the  alley  from  the  street,  and 
walked  along  the  east  side  of  it  to  the  occupant's  room. 
After  delivering  the  parcel  she,  in  returning,  again  passed 
along  the  east  side  of  the  alley.  On  her  way  out  she  en- 
countered a  horse  and  a  delivery  wagon  standing  nearly 
across  the  alley,  the  horse  facing  west  She  tried  to  pass  be- 
tween the  wagon  and  the  wall  but  was  unable  to  do  so.  She 
then  attempted  to  pass  going  around  the  horse  in  front.  The 
plaintiff  testified:  "When  I  reached  the  horse  and  wagon 
T  tried  to  go  along  the  wall  back  of  the  wagon,  but  could  not 
pass  back  of  the  wagon  because  it  was  too  close  to  the  wall. 
Theti  I  tried  to  go  to  the  west  of  the  horse  and  go  around. 
The  horse  started  to  move  forward  and  back,  and  I  became 
frightened  and  tried  to  run  out  of  the  way,  and  I  stumbled, 
I  don't  now  how  many  times,  before  I  alighted  in  the  stair- 
way. ...  I  thought  there  was  an  opening  there  for  me 
to  pass  (in  front  of  the  horse).  It  looked  to  me  that  there 
was  sufficient  room  between  the  horse's  head  and  this  coping," 
to  pass.  "If  the  horse  hadn't  moved  backwards  and  fo^ 
wards  I  think  I  could  have  gone  right  along.  As  I  went  to 
pass  the  horse's  head  it  started  to  move  backwards  and  for- 
wards. The  horse  moved  forwards  first  against  me.  I  don't 
know  what  caused  the  horse  to  move  up  and  back.  I  got 
frightened  and  was  going  to  run  out  of  the  way.  If  the  horse 
hadn't  started  to  move  backwards  and  forwards  I  wouldn't 
have  got  frightened.  ...  I  simply  concluded  that  I  would 
be  safe  in  passing  that  horse,  and  I  would  have  been  if  the 
horse  hadn't  moved  backwards  and  forwards  and  frightened 
me.  I  got  so  badly  frightened  I  didn't  know  where  I  went  to. 
I  came  to  believe  I  would  be  injured  by  the  horse ;  I  was  going 
to  get  out  of  the  way.  In  my  fright  I  stumbled,  but  didn't 
have  any  idea  what  I  stumbled  over.  I  don't  know  if  I 
stepped  onto  the  little  coping.  I  think  I  stumbled  two  or 
three  times,  possibly  first  over  that  coping.  I  didn't  get  up, 
kind  of  stumbled.  I  don't  know  how  many  times.  I  didn't 
have  a  chance  to  get  up.  I  stumbled  so  far  I  became  over- 
balanced and  went  into  the  stairway."  There  was  no  railing 
or  guard  around,  nor  any  light  about  the  cellerway.    There 
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was  an  arc  light  in  the  public  street  near  the  entrance  of  the 
alleyway. 

It  is  true  that  the  question  of  proximate  cause  is  ordinarily 
one  of  fact  for  the  jury.    This  is  so  because  of  different  con- 
clusions generally  arising  on  a  conflict  of  the  evidence,  or 
because  of  different  deductions  or  inferences  arising 
from  undisputed  facts,  in  respect  to  the  question  of  2 

whether  the  injury  was  the  natural  and  probable  con- 
sequence of  the  proved  negligence  or  wrongful  act,  and  ought 
to  have  been  foreseen. in  the  light  of  the  attending  circum- 
stances. Where,  however,  there  is  no  such  conflict,  and  where 
but  one  deduction  or  inference  under  the  evidence  is  per- 
missible, then  the  question  of  proximate  cause  is  one  of  law. 
We  think  it  here  so  indisputably  shown  that  the  only  permis- 
sible inference  is  that  the  acts  and  situation  of  the  horse, 
the  plaintiff's  fright  therefrom,  and  her  stumbling  and  fall- 
ing in  her  efforts  to  escape  because  of  them,  were  the  direct 
and  praximate  cause  of  the  injury,  and  but  for  which  the  in- 
jury would  not  have  occurred,  and  that  none  of  such  acts  or 
things  were  caused  or  produced,  or  set  in  motion,  or  con- 
curred in,  by  the  alleged  negligence  of  the  defendant.  Her 
alleged  negligent  act — the  maintenance  of  the  unguarded 
cellarway — was  but  a  condition  which,  under  the  circum- 
stances of  the  case,  exposed  the  plaintiff  to  no  danger,  and 
would  have  produced  no  damage  or  injury  to  her,  had  it  not 
been  for  such  independent,  unrelated,  direct,  and  eflBcient 
causes  referred  to.    We  think  the  nonsuit  was  proper. 

The  judgment  of  the  court  below  is  therefore  affirmed,  with 
costs. 

FEICK,  C.  J.,  and  McCAETY,  J.,  concur. 
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SALT  LAKE  CITY  v.  EOBINSON. 

No.  2201.    Decided  May  12.  1911.    On  Application  for  Rehearing 
June  14,  1911  (116  Pac.  442). 

1.  MUNICIPAX    COBPOBATIONS — CiTY    ObDINANCE — ^VIOLATION — ^NATURE 

OF  Pboceedings.  a  proceeding  against  a  saloon  keeper  for  sell* 
ing  liquor  after  hours  prescribed  in  a  city  ordinance  is  criminal 
not  civil,  in  its  nature,  and  is  governed  by  the  rules  pertaining 
to  criminal  prosecutions  for  misdemeanors.     (Page  263.) 

2.  JUBY — BRIGHT  TO  JUBY  TbIAL — ^MlSDBMEANOBS — VIOLATION  OF  CnT 

Obdinance.  Though  a  prosecution  against  a  saloon  keeper  for 
selling  liquor  after  hours,  in  violation  of  a  city  ordinance,  is 
criminal  in  its  nature,  accused  is  not  under  all  circumstances 
entitled  to  a  jury  trial  in  the  city  or  police  court,  under  the 
rule  that  if  for  minor  or  petty  offenses  accused  is  entitled  to 
an  appeal,  and  on  such  appeal  may  submit  his  case  to  a  jury, 
the  right  to  a  trial  by  jury  is  not  invaded  because  no  jury  is 
permitted  in  the  city  or  police  court.    (Page  264.) 

3.  Evidence — Judicial  Notice— Time — System.  Where  a  contract 
is  enforceable  in  a  city  other  than  that  where  the  court  is  held, 
the  court  cannot  take  judicial  notice  of  what  system  of  time, 
whether  standard  or  solar,  is  in  general  use  in  such  other  city, 
but  such  fftct  must  be  established  by  evidence.    (Page  267.) 

4.  Cbiminal  Law — Judicial  Notice — Time.  Where  accused  was 
charged  with  selling  intoxicating  liquor  after  hours,  in  violation 
of  a  city  ordinance,  the  city  police  court  where  the  prosecution 
was  initiated  and  the  district  court  to  which  it  was  taken  on 
appeal,  sitting  in  such  city,  would  take  judicial  notice  that 
standard,  as  distinguished  from  solar,  time  was  in  general  use 
in  such  city.     (Page  269.) 

5.  Cbiminal  Law — Judicial  Notice — Time.  The  Supreme  Court 
may  take  judicial  notice  of  the  historical  fact  that  the  system 
of  time  known  as  standard  time  has  been  officially  recognized 
by  the  national  government,  and  that  the  United  States  has 
been  divided  for  a  third  of  a  century  into  zones  or  belts  com- 
posed of  fifteen  degrees  of  longitude,  which  zones  commence 
with  the  meridian  which  is  seventy-five  degrees  west  from 
Greenwich,  and  which  for  many  generations  has  been  recognized 
as  a  standard  meridian.     (Page  269.) 

6.  Time — Statutes — City  Obdinance — Constbuction— Standabd  ob 
Solas  Time.  Where  a  city  ordinance  made  it  unlawful  .for  any 
person  to  sell  intoxicating  liquors  between  midnight  and  six 
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o'clock  a.  m.  on  any  day  of  the  week,  the  time  for  opening  and 
closing  should  be  determined  by  standard,  as  distinguished  from 
solar»  time;  standard  time  being  generally  used  in  the  city  where 
the  ordinance  was  adopted,  though  the  ordinance  was  criminal 
in  its  nature  and  should  be  strictly  construed,  under  the  rule 
that  when  time  is  a  material  ingredient,  so  far  as  a  statute  or 
ordinance  is  concerned,  courts  will  apply  the  time  in  general 
use,  and  not  that  which  by  common  consent  has  been  discarded 
and  become  obsolete.    (Page  270,) 

On  Application  fob  Reheabinq. 

7.  Costs — Taxation  Against  Accused — Appeal.  Const.,  art.  1,  sec. 
12,  provides  that  in  no  instance  shall  any  accused  person,  'before 
final  judgment,"  be  compelled  to  advance  money  or  fees  to  secure 
the  rights  guaranteed.  Comp.  Laws  1907,  sec.  4966^  declares  that 
in  criminal  cases  both  the  clerk  of  the  district  court  from 
which  an  appeal  is  taken,  and  the  clerk  of  the  Supreme  Court, 
must  perform  all  the  services  usual  in  appeal  cases  without 
charge.  Heldt  that  where  accused  on  appealing  from  a  con- 
Tiction  has  not  shown  himself  impecunious,  and  obtained  the 
right  to  prosecute  the  appeal  as  a  poor  person,  as  provided  by 
sections  727,  1016,  he  is  liable  on  affirmance  for  costs  provided 
by  Supreme  Court  rule  11  (97  Pac.  viii),  relating  to  the  printing 
of  briefs  on  appeal,  though  not  for  fees  otherwise  payable  to  the 
clerk.    (Page  274.) 

STRAUP,  J.  (dissenting). 

Appeal  from  District  Court,  Third  District ;  Hon.  T.  D. 
Lewis,  Judge. 

H.  F.  Robinson  was  convicted  of  violating  an  ordinance 
of  Salt  Lake  City  prohibiting  the  sale  of  intoxicating  liquor 
after  twelve  o'clock  at  night,  and  he  appeals. 

Apfibmsd. 

8.  P.  Armstrong,  for  appellant. 

E.  J.  Dininny  and  P.  J.  Daly  for  respondent. 

FRICK,  C.  J. 

This  is  an  appeal  from  a  judgment  convicting  the  appel- 
lant of  selling  intoxicating  liquor  to-wit,  beer,  at  a  time 
when  it  is  allied  such  sale  was  prohibited  by  the  ordinances 
of  Salt  Lake  City.     The  original  complaint  or  information 
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charging  appellant  with  the  offense  was  filed  in  the  city  or 
police  court  of  Salt  Lake  City,  and,  after  trial  there,  he  ap- 
pealed from  the  judgment  of  conviction  to  the  district  court 
of  Salt  Lake  County,  and  from  a  like  judgment  in  that  court 
appeals  to  this  court. 

The  information  and  conviction  are  based  upon  an  ordi- 
nance of  Salt  Lake  City  which  went  into  effect  April  7, 
1909,  and  which,  so  far  as  material,  reads  as  follows: 

"It  fihall  be  unlawful  for  any  person  ...  to  sell,  give  away, 
serve,  or  otherwise  dispose  of  any  spirituous^  vinous,  malt,  beer,  or 
other  intoxicating  drink,  at  any  time  on  the  first  day  of  the  week, 
commonly  called  Sunday,  or  between  twelve  o'clock  midnight  and 
six  o'clock  a.  m.  on  any  day  of  the  week." 

The  first  question  presented  is  whether  a  proceeding  which 
is  based  upon  an  information  charging  a  person  with  the 
violation  of  the  provisions  of  an  ordinance  of  a  city  of  this 
state  is  civil  or  criminal.  As  a  matter  of  fact,  the  question, 
in  this  case,  is  important  only  for  the  purpose  of  determining 
the  rule  of  construction  to  be  applied  and  as  it  may  affect 
the  payment  of  costs.  The  district  court  in  trying  the  case 
proceeded  upon  the  theory  that  it  was  a  criminal  prosecu- 
tion, as  contended  for  by  appellant,  tried  the  case  and  in- 
structed the  jury  upon  that  theory,  and  hence  the  appellant 
has  no  cause  for  complaint  on  that  ground.  With  respect 
to  the  costs,  the  matter  is,  however,  different.  If  proceedings 
instituted  for  the  purpose  of  procuring  convictions  for  the 
violations  of  ordinances  are  criminal,  then  one  rule  with 
respect  to  the  payment  of  costs  prevails;  while  if  they  are 
civil,  then  another  and  different  rule  must  be  applied.  Coun- 
sel for  appellant  contends  further  that  if  convictions  for  the 
violations  of  municipal  ordinances  must  be  obtained  by  crim- 
inal prosecutions,  then  the  rule  of  strict  construction  applies. 
It  is  for  these  reasons,  therefore,  that  it  becomes  necessary 
for  us  to  determine  whether  the  proceeding  in  question  is 
civil  or  criminal. 

Whether  proceedings  to  punish  for  violations  of  munic- 
ipal ordinances  are  in  their  nature  civil  or  criminal  is  a  ques- 
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tion  upon  which  the  decisions  of  the  courts  are  conflicting. 
The  weight  of  authority  seems  to  incline  to  the  view 
that  such  proceedings  and  the  consequences  flowing  1 

therefrom  are  civil,  or  at  most  quasi  criminal.     Mc- 
Quillin,  Mimicipal  Ordinances,  in  discussing  the  nature  of 
such  proceedings  (section  304)  says: 

"The  weight  of  Judicial  authority  declares  that  the  prosecution 
Is  in  the  nature  of  a  civil  action  for  the  recovery  of  a  debt  Some- 
times the  action  is  regarded  as  criminal,  especiaUy  where  the  offense 
constitutes  a  misdemeanor  under  the  laws  of  the  state." 

We  think  the  true  rule  is  stated  by  Mr.  Dillon,  in  his  ex- 
cellent work  on  Mimicipal  Corporations  (4:th  Ed.)  section 
411,  where,  in  discussing  this  subject  he  says: 

"The  cases  on  this  subject  are  not  harmonious,  but  the  difference 
in  them  depends,  to  a  large  extent,  upon  the  character  of  the  act 
or  offense  charged,  the  nature  of  the  charter,  and  of  the  legislation 
in  a  particular  state  as  to  the  extent  of  Jurisdiction  intended  to  be 
conferred  upon  the  municipal  authorities." 

If  the  statute  under  which  the  cities  of  this  state  are 
chartered  is  examined,  it  will  be  observed  that  the  power 
conferred  upon  cities  with  respect  to  the  punishment  for 
violations  of  city  ordinances  is  treated  the  same  as  is  the 
punishment  for  statutory  misdemeanors  generally.  The  pen- 
alties, usually  may  be  the  same  and  may  be  enforced  in  the 
same  maimer;  that  is,  by  fine  and  imprisonment,  or  by  both. 
Nor,  as  a  general  rule,  is  the  right  to  sentence  to  imprison- 
ment to  the  city  jail  made  dependent  on  a  failiire  to  pay  a 
fine,  but  imprisonment  may  be  imposed  as  a  part  or  as  the 
sole  punishment  Moreover  the  courts  of  this  state  have  al- 
ways regarded  the  proceedings  instituted  for  violations  of 
ordinances  as  in  their  nature  criminal,  and  not  civil.  Trials, 
so  far,  as  we  are  aware  have  always  been  conducted  upon 
that  theory.  Again  the  rules  of  evidence  and  the  quantum 
of  proof,  as  well  as  the  rules  of  construction  and  procedure 
applicable  to  criminal  prosecutions,  have  always  been  ap- 
plied and  enforced  in  prosecutions  for  violations  of  city  ordi- 
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nances  by  the  courts  of  this  stata  In  addition  to  this,  there 
are  many  sections  of  our  statute  relating  to  the  general  sub- 
ject now  under  consideration  from  which  it  is  apparent  that 
the  framers  of  those  sections  regarded  the  proceedings  in 
such  cases  as  in  their  nature  criminal,  and  not  civil.  We  are 
clearly  of  the  opinion  that,  under  our  statutes,  prosecutions 
like  the  one  at  bar  are  in  their  nature  criminal,  and  that  the 
rules  pertaining  to  criminal  prosecutions  for  misdemeanors 
under  the  statute  are  applicable. 

By  what  we  have  said  we  do  not  mean  that  the  accused 
may,  under  all  circumstances,  demand  a  jury  trial  in  the  city 
or  police   courts.     The  general   rule   to  be  deduced 
from  the  authorities  upon  this  subject  is  to  the  effect  2 

that  for  minor  or  petty  offenses,  if  the  accused  is 
given  the  right  to  an  appeal  and  upon  such  appeal  may  sub- 
mit his  case  to  a  jury,  that  the  right  of  a  trial  by  jury  is  not 
invaded  or  denied,  although  no  jury  be  permitted  in  the  city 
or  police  court.  It  is  only  just  to  counsel  for  appellant  to 
state  that  he  conceded  the  rule  to  be  as  we  have  stated  it 

This  brings  us  to  the  important  question  in  the  case.  As 
we  have  seen,  appellant  was  convicted  of  having  sold  beer, 
an  intoxicating  liquor,  between  the  hours  of  twelve  o'clock 
midnight,  and  six  o'clock  a.  m.,  during  which  time  such  sales 
were  prohibited  by  the  ordinance  in  question.  The  police- 
man who  made  the  arrest,  and  who  apparently  apprehended 
the  appellant  while  in  the  act  of  selling  the  beer  in  question, 
testified  in  substance  that  the  sale  occurred  "at  twenty  or 
twenty-five  minutes  after  twelve,"  midnight;  that  he  looked 
at  his  watch  at  the  time,  and  that  it  was  regulated  according 
to  the  time  that  is  generally  observed  in  Salt  Lake  City. 
This  time  is  known  as  standard  mountain  time  and  on  Main 
Street  of  Salt  Lake  City  is  twenty-seven  minutes,  thirty-six 
seconds  faster  than  solar  time.  Appellant  contends  that 
"midnight,^'  as  mentioned  in  the  ordinance,  is  not  reached 
until  the  sun  passes  a  point  called  the  "nadir,"  which  is  di- 
rectly opposite  a  point  called  the  "zenith"  in  SaU  Lake  City. 
In  other  words,  counsel  contends  that  midnight  in  Salt  Lake 
City,  imder  the  ordinance  in  question,  must  be  determined 
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according  to  solar^  and  not  according  to  standard  moimtain 
time.  Upon  the  other  hand,  counsel  for  the  city  contend  that 
standard  mountain  time  is  the  time  that  is  universally  ob- 
served in  Salt  Lake  City,  and  that  that  time,  therefore,  must 
controL  The  queetion,  therefore,  is.  What  system  for  the 
measurement  of  time  is  to  be  applied  to  the  ordinance — 
standard  mountain  or  mean  solar  time?  Counsel  for  ap- 
pellant has  cited  us  to  some  cases  in  which  he  contends  it  is 
held,  where  a  particular  hour  is  fixed  for  the  expiration  of  a 
contract,  or  where  time  is  mentioned  in  a  statute,  or  where 
an  act  must  be  done  before  a  specified  hour,  such  as  noon  or 
midnight,  then  the  legal  presumption  is  that  mean  solar  time 
is  intended  or  meant.  It  is  insisted  that  the  following  cases 
support  the  doctrine  contended  for.  Jones  v.  Oerman  Ins. 
Co.,  110  Iowa,  75,  81  N.  W.  188,  46  L.  R.  A.  860;  Roches- 
ter, etc.  Ins.  Co.  v.  Peaslee,  etc.  Co.,  120  Ky.  752,  87  S.  W. 
1115,  89  S.  W.  3,  27  Ky.  Law  Eep.  1155,  28  Ky.  Law  Rep. 
130,  1  L.  R.  A.  [N.  S.]  364;  Henderson  v.  Reynolds,  84 
Ga.  159,  10  S.  E.  734,  7  L.  R  A.  327 ;  Searles  v.  Averhoff, 
28  'Neh.  668,  44  N.  W.  872.)  Counsel  has  cited  some  other 
cases,  but  in  our  judgment,  they  are  not  in  point  here. 

The  case  of  Jones  v.  Oerman  Ins.  Co.,  supra,  was  decided 
by  the  Supreme  Court  of  Iowa  in  1899.  In  that  case  the 
question  involved  was  whether  an  insurance  policy  which 
according  to  its  terms,  expired  at  "noon"  of  a  certain  day 
should  be  governed  by  solar  or  standard  time.  If  the  former 
time  governed,  the  policy  was  still  in  force,  for  the  reason 
that  the  fire  started  at  eleven  o'clock  and  forty-five  minutes 
a.  m.,  or  fifteen  minutes  before  the  hour  of  noon,  the  time 
when  the  policy  expired;  but  if  standard  time  controlled, 
then  the  policy  had  ceased  to  be  in  force  for  the  space  of 
two  and  one-half  minutes  when  the  fire  started.  The  court 
he'  ^  that  the  presumption  was  that  the  parties  to  the  contract 
intended  solar  time,  and  that  the  burden  of  proof  was  on  the 
insurance  company  to  show  that  some  other  time  was  meant. 
The  question  was  accordingly  submitted  to  the  jury,  and 
they  very  naturally  found  that  solar  time  was  meant,  and 
that  the  policy  was  still  in  force  when  the  fire  started. 
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The  case  of  Rochester,  etc.  Ins,  Co.  v,  Peaslee,  etc.  Co,, 
supra,  was  a  case  where  the  facts  were  identical  with  those 
in  the  Iowa  case  just  referred  to.  In  the  latter  case,  however, 
if  solar  time  was  meant,  then  the  policy  had  expired  about 
two  and  one-half  minutes  when  the  fire  started;  but  if 
standard  time  was  intended,  then  the  policy  was  still  in 
force,  as  in  the  Iowa  case.  In  that  case  the  jury  again  found 
against  the  company,  but  to  do  so  was  compelled  to  find  that 
standard,  and  not  solar,  time  was  intended.  The  juries  thus 
had  no  diflSculty  in  finding  that  solar  time  controlled  in 
Iowa,  while  standard  time  controlled  in  Kentucky.  There 
is,  perhaps,  no  inconsistency  between  the  two  verdicts. 

Henderson  v.  Reynolds^  supra,  merely  involved  the  ques- 
tion of  what  time  controlled  with  respect  to  the  opening  and 
closing  of  courts,  and  the  court  held  that  the  only  time  in 
force  in  Georgia  was  solar  time.  This  case  was  decided  in 
1889. 

The  case  of  Searles  v.  Averhojf,  supra,  was  decided  more 
than  twenty  years  ago,  and  the  court  in  that  case  held  that 
the  presumption  was  that  solar  time  was  meant  in  fixing  the 
hour  in  a  summons  within  which  the  defendant  had  to  ap- 
pear in  a  justice  court  for  trial. 

In  the  case  of  Orrik  &  Olson  v.  Casselman,  15  N.  D.  34, 
105  X.  W.  1105,  decided  in  1905,  the  question  of  whether 
a  judicial  sale  was  or  was  not  held  prematurely  was  involved. 
The  sale  there  in  question  was  held  according  to  standard 
time,  and  it  was  held  that  the  court  would  take  judicial 
notice  of  the  fact  that  standard  time  was  the  system  of  time 
generally  observed  and  used  by  the  people  of  the  State  of 
North  Dakota,  and  hence  was  the  time  at  which  judicial 
sales  should  be  opened  and  held.  The  sale  in  question  was 
held  in  1896,  and  it  was  held  that  standard  time  was  in 
general  use  in  that  state  then,  and  that  the  court  had  judicial 
knowledge  of  such  fact.  In  that  case  the  Iowa,  Nebraska, 
and  Georgia  cases  are  referred  to,  but  the  court  declined 
to  follow  them. 

The  case  of  Globe,  etc.  Ins.  Co.  v.  David  Mofftit  Co.,  154 
Fed.  13-21,  83  C.  C.  A.  91,  99,  is  also  an  insurance  case  in- 
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volving  the  question  of  whether  a  policy  of  insurance  was  in 
force  or  not  when  the  fire  started.  The  case  was  tried  and 
decided  by  the  United  States  Circuit  Court  sitting  in  New 
York  City.  In  New  York  State  a  statute  is  in  force  which 
in  substance  provides  that  "all  courts,  public  offices  and 
official  proceedings"  shall  be  regulated  by  standard  time.  Of 
course,  this  statute  had  no  effect  upon  contracts,  and  the 
court  practically  so  held.  The  court,  however,  in  referring  to 
standard  time  as  applicable  to  New  York  City,  said :  "Busi- 
ness in  this  city  has  conformed  itself  to  this  regulation  so 
universally  that  this  court  will  take  judicial  notice  of  existing 
conditions."  The  court  then  proceeds  to  show  that  all  call- 
ings in  that  city  conform  their  conduct  and  business  to  stand- 
ard time,  and  hence  held  that  that  system  of  time  is  in  force 
there.  The  policy  in  question  in  that  case,  although  issued 
in  New  York  City,  was,  however,  held  not  to  be  a  New 
York  contract;  and  hence  the  court  could  not  take  judicial 
notice  of  whether  standard  or  solar  time  was  in  use  and  con- 
trolled in  the  particular  city  in  the  State  of  Virginia  where 
the  fire  occurred  and  where  the  contract  of  insurance  was 
enforceable.  In  referring  to  the  system  of  time  in  use  in  a 
foreign  state  and  how  the  courts  regarded  the  question,  the 
court  said : 

''It  would  seem  to  be  the  proper  disposition  of  a  case,  where  the 
court  cannot  take  Judicial  notice  of  the  conditions,  to  receive  testi- 
mony as  to  what  they  were." 

By  conditions  the  court  meant  the  system  of  time  which 
prevails  and  is  in  general  use  in  a  particular  city  or  com- 
munity. 

In  a  case,  therefore,  where  a  contract  is  enforceable  in  a 
city,  other  than  where  the  court  is  held,  the  federal  court 
holds  that  the  question  of  what  system  of  time  is  in 
general  use  in  such  other  city  cannot  be  determined  3 

by  the  court  by  taking  judicial  notice,  but  becomes  a 
question  of  fact,  to  be  determined  in  accordance  with  the  rule 
laid  down  in  the  Iowa  and  Kentucky  cases.     That  this  may 
also  be  true  of  different  localities'  in  the  same  state  there 
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cannot  be  much  doubt,  especially  in  so  far  as  contractual  rela- 
tions are  concerned.  In  our  judgment  the  true  rule  is  laid 
down  by  the  federal  court  to  which  we  have  referred. 

Applying  that  rule,  therefore,  or,  for  that  matter,  the  rule 
announced  in  any  one  of  the  cases  referred  to,  what  system 
of  time  should  prevail  in  the  case  at  bar,  standard  mountain 
or  solar  time  ?  It  seems  to  us  that  there  is — that  there  can  be 
no  escape  from  the  conclusion  that  the  city  council  of  Salt 
Lake  City,  in  fixing  the  hour  in  the  ordinance  after  which 
sales  of  intoxicating  liquors  are  unlawful,  intended  that  the 
former,  and  not  the  latter,  time  should  control.  Let  us  pause 
for  a  moment  and  examine  into  the  condition  prevailing 
in  Salt  Lake  City  with  regard  to  what  system  of  time  was 
observed  by  the  people  for  many  years  prior  to  and  at  the 
time  when  the  ordinance  in  question  was  adopted. 

During  all  of  the  time  aforesaid,  and  at  the  time  the  or- 
dinance was  passed,  it  was  known  to  the  mayor  and  to  every 
councilman  of  Salt  Lake  City  that  every  train,  if  on  time, 
departed  and  arrived  in  conformity  with  standard  mountain 
time ;  that  the  street  car  system  of  Salt  Lake  City  was  opera- 
ted in  accordance  therewith;  that  every  bank,  every  stock 
exchange,  every  office,  public  or  private,  and  every  busi- 
ness house  that  was  opened  or  closed  at  a  fixed  time 
opened  and  closed  according  to  said  time;  that  every 
parent,  every  schoolboy,  and  every  schoolgirl  knew  that 
everv'  pupil  attending  our  public  schools  must  be  in  attend- 
ance in  conformity  with  standard  time,  or  suffer  the  conse- 
quences of  being  tardy;  that  every  child  in  Salt  Lake  City 
whose  age  came  within  the  provisions  of  the  curfew  ordi- 
nance at  the  time  the  ordinance  in  question  was  passed  knew 
that  the  curfew  whistle  sounded  and  would  continue  to  sound 
its  unwelcome  notes,  which  usually  are  heard  throughout  the 
city,  in  accordance  with  the  standard  time ;  that  every  court, 
federal  and  state,  including  this  court,  opened  and  closed 
so  as  to  conform  to  that,  and  to  no  other,  time;  that  every 
judicial,  execution,  tax,  or  any  other  sale  authorized  by  law> 
or  which  is  advertised  to  be  held  at  a  particular  time,  was 
opened  and  held  in  accordance  with  said  time;  that  all  of  the 
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churches,  theaters,  postoffice,  general  and  branch  oflSces,  and 
all  other  public  places,  opened  and  closed  according  to  stand- 
ard time;  that  every  time  regulator  in  every  jeweler's  win- 
dow or  in  any  public  place,  was  regulated  by  and  registered 
exclusively  standard  time;  that  the  national  naval  observa- 
tory at  Washington,  D.  C,  had,  over  the  wires  of  the  Western 
Union  Telegraph  Company,  for  more  than  a  quarter  of  a  cen- 
tury, registered  time  in  accordance  with  the  system  of  stand- 
ard, and  not  solar  time;  that  the  owner  of  about  every  clock 
or  watch  in  Salt  Lake  City,  if  he  pretended  to  be  in  har- 
mony with  his  neighbors,  adjusted  his  time-piece  according 
to  standard,  and  not  solar,  time ;  and  finally  it  may  be  said 
that  the  town  clock  in  the  city  hall  tower,  which  faithfully 
registers  the  hours  as  they  pass  into  days,  and  under  whose 
unerring  and  unfailing  chimes  the  city  council  sat  and 
passed  the  ordinance  in  question  on  the  very  night  of  the 
day  it  was  adopted,  and  for  years  prior  thereto  chimed  forth 
the  hour  of  midnight  according  to  standard  time.  Such, 
then,  were  the  conditions  which  prevailed  in  Salt  Lake  City 
when  the  ordinance  in  question  was  passed. 

Of  these  conditions  the  city  court  in  which  the  proceeding 
in  question  was  begun  was  bound  to  take  judicial  notice,  and 
of  what  that  court  was  required  to  take  judicial  notice  the 
district  court,  as  the  appellate  court,  was  likewise  required 
to  take  judicial  notice.  For  the  same  reason  that 
the  district  court  was  required  to  take  judicial  notice  4 

of  the  system  of  time  in  use  in  Salt  Lake  City,  this 
court  must  do  so.       McQuillin,   Mun.    Ords.,   section    863. 

But  this  court  may  also  take  notice  of  the  historical  fact 
that  the  system  of  time  known  as  standard  time  has  been 
officially  recognized,  if  not  legally  adopted,  by  our  national 
government  for  almost  a  third '  of  a  century ;  that  this 
country,  during  the  whole  of  said  time,  has  been  di- 
vided into  zones  or  belts  composed  of  fifteen  degrees  5 
of  longitude,  which  zones  commence  with  the  meridian 
which  is  just  seventy-five  degrees  weet  from  the  meridian  of 
Greenwich,  England,  which  latter,   for  many  generations, 
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has  been  recognized  as  a  standard  meridian.  In  ad- 
dition to  our  own  country,  fifty-six  other  nations  and 
countries  have  adopted  the  system  of  standard  time,  so 
that  the  entire  circumference  of  the  earth  is  divided  into 
artificial  time  belts  or  zones,  each  of  which  covers  just  one 
hour  of  time,  and  the  time  registered  throughout  an  entire 
zone  is  precisely  the  same.  The  system  of  standard  time  is 
therefore  in  general,  if  not  universal,  use  throughout  the 
civilized  world.  When,  therefore,  the  system  is  and  has  been 
in  universal  use,  as  in  Salt  Lake  City,  or  as  in  New  York 
City,  as  illustrated  in  the  case  of  Glohe,  etc.  Ins,  Co.  v. 
David  Moffat  Co,,  supra,  the  courts  not  only  may,  but  should 
take  judicial  notice  of  that  fact;  and  when  time  is  a  material 
ingredient,  at  least  so  far  as  laws  are  concerned,  courts  should 
apply  the  time  in  general  use,  and  not  that  which  by  oommon 
consent  has  been  discarded  and  has  thus  become  obsolete. 

The  question  involved  in  this  case  was  decided  by  the 
Supreme  Court  of  Minnesota,  in  the  case  of  State  v,  Johnson^ 
74  Minn.  381,  77  N.  W.  293,  in  1898.     The  only 
diflFerence  between  that  case  and  this  is  that  the  hour  6 

at  which  sales  became  illegal  in  the  State  of  Minne-, 
sota  was  fixed  by  statute  at  eleven  o'clock  at  night  The  court 
held  that  it  would  take  judicial  notice  that  standard  time, 
and  not  solar  time,  was  in  general  use  in  the  State  of  Minne- 
sota ;  and  hence  it  was  held  that  the  accused  had  violated  the 
statute,  although  according  to  solar  time  he  might  have  con- 
tinued business  for  some  six  minutes  longer  at  the  time  of 
his  arrest.  Notwithstanding  the  fact,  however,  that  stand- 
ard time  was  in  universal  use  in  Salt  Lake  City,  and  every 
man,  woman,  and  child  knew  it  to  be  so,  we  are  asked  to  hold 
that  either  solar  time  controlled,  or  that  the  ordinance  in 
question  is  ambiguous  and  uncertain  with  respect  to  what 
system  of  time  was  intended;  and  hence  the  question  of 
what  time  was  intended  should  be  submitted  to  a  jury  as  a 
question  of  fact.  In  determining  what  particular  system 
of  time  may  have  been  intended  by  parties  to  contracts,  where 
there  are  two  systems  of  noting  time,  it  may  well  be  that 
under  certain  circumstances  the  courts  cannot  take  judicial 
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notice  of  what  time  was  in  fact  intended,  and  that  the  ques- 
tion should  be  determined,  as  was  done  in  the  cases  to  which 
reference  has  been  made. 

Such  a  rule  can,  however,  not  be  applied  to  public  statutes 
or  ordinances,  and  we  know  of  no  rule  of  law  or  practice 
whereby  a  court  can  shirk  the  responsibility  of  determining 
the  meaning  of  a  particular  statute  or  ordinance.     If  a 
statute  is  so  uncertain  that  it*  meaning  cannot  be  ascertained 
after  the  courts  have  applied  and  exhausted  the  ordinary 
rules  of  construction,  the  courts  are  compelled  to  declare 
the  statute  void  for  uncertainty.    Moreover,  to  submit  a  ques- 
tion like  the  one  involved  here  to  a  jury  must  inevitably  lead 
to  greater  confusion.     If  it  were  done,  no  one  would  know 
what  a  particular  ordinance  meant  in  any  case,  until  after  the 
jury  had  returned  their  verdict,   and   then  the  ordinance 
would  still  be  as  uncertain  for  any  future  case  as  it  was  be- 
fore the  last  one  was  determined.    Mr.  Smith  might  thus  on 
one  day  be  convicted  of  having  sold  beer  after  the  hour  of 
midnight,  while  Mr.  Jones  might  be  acquitted  of  the  same 
offense,  although  he  had  sold  beer  at  precisely  the  same  mo- 
ment of  time  as  Mr.  Smith  had.     Mr.  Smith's  sale  would 
be  held  to  have  occurred  by  standard  time,  while  Mr.  Jones' 
sale  would  be  treated  as  having  taken  place  by  solar  time. 
Such  a  method  was  sought  to  be  applied  in  the  Minnesota 
case  to  which  we  have  referred,  but  the  court,  as  it  was  bound 
to  do,  refused  to  sanction  it.     It  is  manifest  that  statutes 
or  ordinances  must  mean  the  same  thing  to  all,  and  when 
once  interpreted  that    interpretation    must    prevail    until 
changed  by  some  court  having  power  to  do  so.    Where  laws 
like  the  ordinance  in  question  relate  to  prevailing  conditions, 
the  courts  must  take  judicial  notice  of  what  such  conditions 
are  and   declare  accordingly.      Such  matters  come  within 
the  rule  that  courts  must  "judicially  recognize  whatever  has 
the  requisite  certainty  and  notoriety  in  every  field  of  knowl- 
edge, in  every  walk  of  practical  life/'     (2  Lewis'  Suth.  Stat. 
Const  [2d  Ed.],  section  464.) 

As  already  intimated,  the  question  of  whether  the  courts 
will  in  any  particular  case  determine,  as  a  matter  of  law. 
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what  system  of  time  should  control  in  cases  of  contracts  we 
do  not  decide.  That  question  can  best  be  determined  when 
aU  the  facts  and  circumstances  which  may  have  affected  the 
parties  to  the  contract  are  before  the  court.  We  are  now 
dealing  with  a  local  ordinance  which  was  passed  under  con- 
ditions which  were  known  to  all  within  the  territorial  limits 
where  the  ordinance  was  intended  to  operate.  These  condi- 
tions we  are  bound  to  judicially  recognize  and  enforce. 

It  is,  however,  contended  that  the  rule  of  strict  construc- 
tion applies  to  the  ordinance  in  question.  Grant  this,  and 
still  the  conclusion  we  have  reached  must  prevail.  When 
the  intention  which  was  in  the  minds  of  the  framers  of  the 
statute  or  ordinance  is  once  ascertained,  no  construction  is 
permissible,  and  the  only  power  courts  have  is  to  declare 
such  intention.  In  view  of  tie  prevailing  conditions  in  Salt 
Lak6  City  when  the  ordinance  in  question  was  adopted,  it 
must  be  assumed  that  the  city  council  intended  standard,  and 
not  solar,  time,  and  no  rule  of  construction,  however  strict, 
can  make  the  intention  otherwise. 

The  further  contention  that  the  evidence  is  insufficient  to 
justify  a  finding  that  the  liquor  sold  was  beer  is  not  ten- 
able. In  our  judgment  all  of  the  essential  elements  constitut- 
ing the  offense  charged  were  established,  either  by  direct 
e\ddence  or  by  facts  and  circumstances  from  which  the  jury 
might  infer  the  ultimate  fact.  While  the  court,  perhaps, 
in  direct  terms  should  have  charged  the  juiy  that  standard 
time  must  control,  yet,  in  view  that  the  jury  must  have  so 
found  in  order  to  convict  the  appellant,  and  as  such  a  finding 
is  the  only  one  permissible  under  the  facts  and  the  law,  appel- 
lant has  suffered  no  prejudice,  and  hence  cannot  complain. 

For  the  foregoing  reasons,  the  judgment  is  affirmed.  Costs 
to  be  taxed  against  apppellant. 

McCARTY,  J.,  concurs. 

STRAUP,  J.  (dissenting). 

I  dissent.  It  needs  no  extended  argument  to  show  that 
there  is  at  Salt  Lake  City,  as  elsewhere  in  the  United  States, 
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a  solar  time  and  a  standard  time;  that  the  latter  at  Salt  Lake 
City  is  twenty-seven  minutes  and  thirty-six  seconds  faster 
than  the  former;  and  that  courts  mil  take  judicial  notice  of 
both,  and  of  the  difference  of  time  between  Aem.  Because  of 
sudi  facts  and  notice,  when  time  is  expressed  in  statutes,  ordi- 
nances, contracts,  and  other  writings,  by  the  use  of  the  words 
'^oon,"  or  "midnight,"  or  other  similar  terms,  if  not  aided 
or  controlled  by  other  terms,  an  imcertainty  or  patent  am- 
biguity arises  as  to  which  time,  solar  or  standard,  was  in- 
tended. When  found  in  a  policy  of  insurance  the  ambiguity, 
if  unaided,  is  generally  construed  most  strongly  against  the 
insurer,  on  the  familiar  principle  that  ambiguous  terms  in 
such  contracts  are  construed  most  strongly  against  the  insurer 
and  in  favor  of  the  insured ;  in  statutes^  ordinances,  or  official 
proceedings  relating  to  or  involving  official  acts  or  conduct, 
the  ambiguity  is  resolved  in  favor  of  the  officer  and  of  his 
oflScial  acts  and  conduct,  in  order  to  uphold  and  to  give  effect 
to  them ;  and  in  penal  statutes  or  ordinances  the  ambiguity  is 
liberally  construed  in  favor  of  him  who  is  charged  with  the 
violation  of  their  provisions.  Because  courts  take  judicial  no- 
tice of  both  solar  and  standard  time,  and  of  the  difference  of 
time  between  them,  an  ambiguity  arose  in  the  ordinance  by 
the  use  of  the  terms  "between  twelve  o'clock  midnight  and  six 
o'clock  a.  m.''  There  is  nothing  else  in  the  ordinance  to  aid 
the  ambiguity.  Arising  as  it  does  in  a  penal  ordinance,  the 
ambiguity,  under  the  familiar  rules  of  construction,  ought  to 
have  been  resolved  in  favor  of  the  defendant,  not  by  the  jury, 
but  by  the  court  whose  duty  it  was  to  construe  the  ordinance. 
The  defendant  requested  the  court  to  do  so,  and  to  instruct 
the  jury  to  return  a  verdict  of  not  guilty ;  the  evidence,  with- 
out dispute,  showing  that  the  liquor  was  sold  before  twelve 
o'clock  midnight,  solar  time.  The  court  refused  this  request. 
Then  the  defendant  also  requested  the  court  to  charge  the  jury 
the  difference  in  time,  between  solar  and  standard  time,  and 
to  charge  them  that  the  presumption  is  that  solar  time  was  in- 
tended by  the  use  of  the  language  in  the  ordinance,  "twelve 

39  Utah— 18 
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o'clock  midnight/'  etc.  This  request  was  also  refused.  The 
court  declined  to  construe  the  ordinance,  and  failed  and  de- 
clined to  charge  the  jury  which  time,  solar  or  standard,  was 
intended,  or  which  should  be  considered  by  them  in  deter- 
mining the  guilt  or  innocence  of  the  defendant.  It  charged 
the  jury  that  the  burden  was  on  the  plaintiff  to  show  that  the 
defendant  sold  the  liquor  "after  the  hour  of  twelve  o'clock 
midnight,  and  before  the  hour  of  six  o'clock  following,"  and 
that  if  they  found  that  he  sold  the  liquor  "within  hours  pro- 
hibited by  the  ordinance,"  and  that  such  sale  was  not  for 
medicinal  purposes,  they  should  find  him  guilty. 

The  construction  of  the  ordinance,  in  respect  of  its  in- 
tended meaning  as  to  solar  or  standard  time,  or  the  time 
which  should  be  considered  in  determining  the  case,  was 
therefore  left  entirely  to  the  jury,  wholly  unaided  and  un- 
controlled by  the  court.  Instead  of  so  leaving  the  matter  to 
the  jury,  I  think  the  court  should  have  determined  it. 

On  Application  fob  Rbhbarino. 

frick:,  C.  J. 

Appellant  has  filed  an  application  for  rehearing  and  for  a 
modification  of  the  judgment  rendered  against  him  for  costs. 
He  asserts  that  no  costs  can  be  taxed  against  him  under  the 
Constitution  and  statutes  of  this  State.  Article  1,  section  12, 
of  the  Constitution  of  this  state,  so  far  as  it  relates  to 
costs,  provides:     "In  no  instance   shall   any    accused  7 

person,  before  final  judgment,  be  compelled  to  advance 
money  or  fees  to  secure  the  rights  herein  guaranteed.'* 
(Italics  ours.)  Compiled  Laws  1907,  section  4514,  is  a 
transcript  of  the  foregoing  provision.  Section  4966,  the 
only  other  section  that  directly  relates  to  the  taxation  or 
recovery  of  costs,  provides  that  in  criminal  cases  both  the 
clerk  of  the  district  court  from  which  the  appeal  is  taken, 
and  the  clerk  of  this  court,  must  perform  all  the  services 
usual  in  appeal  cases  without  charge.  It  follows,  therefore, 
that  in  criminal  appeals  no  costs  can  be  taxed  for  fees  or 
costs  that  are  usually  taxed  as  clerks'  fees. 
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There  are  other  statutory  provisions  from  which  it  is  mani- 
fest that  after  judgment  of  conviction — that  is,  after  a  final 
judgment  has  been  entered  against  a  defendant  in  a  criminal 
prosecution — ^he  no  longer  need  be,  nor  is,  protected  by  the 
state  against  costs.  Nor  is  there  any  good  reason  why  the 
taxpayers  of  this  state  should  provide  the  means  whereby 
those  who  are  convicted  of  crime  may  have  their  cases  re- 
viewed on  appeal  by  this  court,  unless  such  persons  avail 
themselves  of  the  statutory  provision  intended  for  those  who 
are  impecunious,  and  hence  unable  to  pay  the  costs  on  appeal. 
By  referring  to  sections  727  and  1016,  it  will  at  once  be  seen 
how  and  under  what  circumstances  one  accused  of  crime,  even 
after  conviction,  may  escape  the  payent  of  costs.  We  know 
of  no  other  way  that  one  convicted  of  crime  may  escape  the 
payment  of  costs  after  final  judgment,  except  by  following 
the  methods  pointed  out  by  the  section  referred  to.  More- 
over section  5155  provides  that  any  one  who  is  convicted  of  a 
crime  may  be.  punished  by  fine  or  imprisonment,  or  by  both, 
and  that  such  punishment  may  be  with  or  without  costs ;  and 
section  4925  provides  that  if  costs  are  imposed  the  payment 
thereof  may  be  enforced  by  execution,  as  in  civil  cases.  There 
seems  to  be  no  doubt  that  after  final  judgment  that  one  who 
has  not  shown  himself  unable  to  pay  costs  by  reason  of  his 
impecuniosity  may,  and  ordinarily  should,  have  the  costs 
taxed  against  him.  While  in  this  court  no  costs  may  be  taxed 
for  clerk's  services,  yet  at  least  the  costs  provided  for  by  Rule 
11  (97  Pac.  viii)  of  this  court,  which  the  state  is  required  to 
pay  for  printing  briefs,  should  be  taxed  against  appellant. 

As  the  judgment  entered  by  the  clerk  of  this  court  in  this 
case  in  terms  is  broad  enough  to  cover  all  costs,  it  is  ordered 
that  the  same  be,  and  it  hereby  is,  modified  so  far  as  to  include 
only  the  costs  that  may  be  taxed,  as  provided  by  Rule  11  of 
this  court 

In  view  of  what  has  been  said,  it  follows  that  the  applica- 
tion for  a  rehearing  should  be  denied.    It  is  so  ordered. 

McCARTY,  J.,  concurs.    STRAUP,  J.,  dissents. 
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SPIELBERG  V.  A.  KUHN  &  BROTHER  et  al. 

No.  2157.     Decided  January  31,  1911.  Rehearing  Denied,  June  14, 
1911    (116   Pac.   1027). 

1.  Libel  and  Slander — Question  pob  Juby.  In  an  action  for  libel, 
evidence  held  to  render  the  question  of  Justification  one  for  the 
Jury.    (Page  279.) 

2.  Libel  and  Slandeb — Bubden  of  Pboof.  Where  a  communication 
was  qualifledly  privileged,  the  burden  of  proving  express  malice 
was  on  plaintiff.     (Page  280.) 

3.  Libel  and  Slandeb — Pbivileoe.  Where  plaintiff  in  libel  had  been 
an  employee  of  defendant  and  of  another,  and  was  engaged 
with  both  in  separate  lawsuits  in  which  his  conduct  and  dealings 
with  them  were  involved,  communications  by  defendant  to  the 
other  were  privileged  if  made  in  good  faith  and  without  malice. 
(Page  280.) 

4.  Appeal  and  Ebbob — ^Review.  Rulings  on  questions  to  witnesses 
are  not  reviewable  unless  proper  objections  were  made  at  the 
time.    (Page  2S0.) 

Appeal  from  District  Court,  Second  District;  Hon.  J.  A. 
Howell,  Judge. 

Action  by  William  Spielberg  against  A.  Kuhn  &  Brother, 
a  corporation,  and  another. 

Judgment  for  defendants.    Plaintiff  appeals. 

Affiemed. 

P.  T.  Famsworth,  Jr.,  for  appellant 
H.  H.  Henderson  for  respondents. 

STRAUP,  J. 

This  is  an  action  for  libel.  The  plaintiff,  a  traveling  sales- 
man, had  been  in  the  employ  of  Wener,  Cohen  &  Co.,  cloth- 
ing merchants  of  New  York,  soliciting  orders  for  them  at 
Ogden  and  elsewhere.    Later  he  entered  the  employ  of  the  de- 
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fendants,  who  also  are  clothing  merchants  at  Ogden.  It  was 
claimed  by  Wencr,  Cohen  &  Co.  that  while  the  plaintiff  was 
in  their  employ,  and  receiving  pay  and  drawing  money  from 
them,  he  also  was  working  for  the  defendants.  At  a  time 
when  the  plaintiff  was  temporarily  in  New  York,  Wener, 
Cohen  &  Co.  brought  an  action  against  him  to  recover  back 
the  money  paid  to  him  by  them,  amounting  to  something  like 
$400  or  $500.  The  plaintiff  also  had  some  difficulty  with  the 
defendants,  who,  he  claimed,  vsrrongfully  and  in  violation 'of  a 
contract,  discharged  him.  He  thereupon  brought  a  suit 
against  them  at  Ogden  for  breach  of  contract  claiming  dam- 
ages in  the  sum  of  $6625.  Arthur  Kuhn,  one  of  the  defend- 
ants, and  the  secretary  and  treasurer  of  the  defendant  A. 
Kuhn  &  Bro.,  a  corporation,  and  employed  by  it  as  a  book- 
keeper and  accountant,  on  the  25th  day  of  April,  1908,  wrote 
to  Wener,  Cohen  &  Co.,  notifying  them  that  the  plaintiff  had 
"jumped  his  contract  with'^  them,  and  was  "seeking  to  bring 
the  matter  into  court  ;^'  that  they  had  been  informed  that  he 
had  "done  some  crooked  work"  to  the  injury  of  Wener,  Cohen 
&  Co.  while  in  their  employ;  and  seeking  information  from 
them  "showing  exactly  the  manner  in  which  you  were 
treated  by"  the  plaintiff.  He  further  stated  in  the  letter, 
**We  wish  to  say  in  return  for  this  favor  that  if  there  is  any- 
thing which  we  can  possibly  do  to  assist  you  in  bringing  Spiel- 
berg to  justice  we  shall  do  so.  We  find  him  a  very  peculiar 
character,  and  we  should  like  to  have  your  opinion  and  the 
facts  as  you  know  them  in  his  case."  The  letter  was  written 
on  a  letter  head  of  A.  Kuhn  &  Bro.  and  was  signed,  "A.  Kuhn 
&  Bro.,  Arthur  Kuhn,  Sec-Treas."  On  the  29th  day  of  April 
Wener,  Cohen  &  Co.  in  reply  wrote  A.  Kuhn  &  Bro. :  "That 
we  would  be  very  much  pleased  to  supply  you  with  some  in- 
formation regarding  his  (plaintiff's)  actions  with  us,  but  to 
enable  us  to  frame  this  information,  so  that  it  can  be  used  in 
your  suit  against  him,  we  would  ask  you  to  kindly  inform  us 
at  what  time  during  the  months  of  August,  September  and 
October,  or  previous  to  these  months,  he  was  in  your  employ 
and  under  contract  with  you.  Upon  receipt  of  this  informa- 
tion we  will  gladly  mail  you  whatever  communications  we 
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have,  and  which  you  will  be  privileged  to  use.'^  In  response 
to  this  letter  Arthur  Kuhn,  on  the  5th  day  of  May  wrote 
Wcner,  Cohen  &  Co.,  giving  them  the  months  in  which  the 
plaintiff  was  in  the  employ  of  A.  Kuhn  &  Co.  and  stated : 
**0n  April  13th  he  jumped  his  contract,  and  has  been  away 
from  our  place  of  business  ever  since.  Our  attorney  now  asks 
for  information,  showing  that  Spielberg  is  crooked  and  is  a 
contract  jumper,  and  was  considered  so  by  your  firm,  for  we 
understand  that  he  beat  yo,u  out  of  $450.  We  have  evidence 
for  you,  if  necessary,  to  the  effect  that  William  Spielberg 
sold  samples  out  of  your  line,  and  appropriated  the  money  to 
his  own  use  without  sending  same  to  you.  He  sold  an  over- 
coat out  of  your  line  of  samples  to  a  respectable  and  worthy 
citizen  of  our  city  for  the  sum  of  ten  dollars.  The  person  to 
whom  he  sold  the  overcoat  is  named  Frank  Goddard,  who  is 
willing  to  serve  your  case  if  necessary.  Spielberg  is  now  run- 
ning a  sale  for  Ben  Cohen,  a  merchant  of  Ogden,  and  is  to 
receive  ten  per  cent,  of  the  gross  sales,  payable  at  the  end  of 
the  contract,  which  is  to  the  end  of  the  sale.  It  is  supposed 
that  this  sale  will  last  for  three  or  four  weeks.  We  surest 
that  you  might  recover  the  amount  which  Spielberg  beat  you 
out  of  by  jumping  in  on  the  contract  before  he  receives  his 
money  from  Mr.  Cohen.  If  you  desire,  we  shall  procure  the 
best  legal  talent  in  our  community  to  protect  your  interests, 
or  to  take  up  correspondence  with  you  in  the  matter.  What 
our  attorney  desires  is  all  the  evidence  you  can  give  to  show 
Spielberg  up  in  his  true  character,  and  this  evidence  can  be 
used  by  you  against  him  when  the  proper  time  comes.  We 
shall  be  glad  to  help  you  all  we  can  to  bring  such  a  blackmail- 
ing liar  to  justice.  Trusting  you  will  be  able  to  assist  us  by 
return  mail,  and  trusting  you  will  give  us  an  idea  of  any 
favor  you  may  demand  from  us  in  return,  we  are,"  etc  The 
letter  was  subscribed  as  heretofore  shown. 
.  The  action  for  libel  is  based  on  this  letter.  The  particular 
statements  alleged  to  be  libelous  are  those  charging  plaintiff 
with  selling  samples  of  Wener,  Cohen  &  Co.  and  appropriat- 
ing the  money  to  his  own  use,  and  those  calling  him  a  'Tblack- 
mailing  liar."     He  claimed  $8000    compensatory    damages 
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and  $3000  exemplary  damages.  The  defendant  A.  Kuhn  & 
Bro.  answered  the  complaint,  denying,  on  information  and 
belief,  the  material  allegations  thereof,  and  pleading  that  the 
letter  was  written  without  its  knowledge  or  consent  or  au- 
thority. The  defendant  Arthur  Kuhn,  in  answer  to  the  com- 
plaint, admitted  writing  the  letter,  otherwise  denied  the  ma- 
terial allegations  thereof,  and  pleaded  truth  of  the  alleged 
false  and  libelous  statements  in  justification  and  in  mitiga- 
tion, and  that  the  communication  was  privileged.  The  case 
was  tried  to  the  court  and  a  jury.  A  verdict  was  returned  in 
favor  of  the  defendants.    The  plaintiff  appeals. 

Complaint  is  made  on  the  ground  of  insufficiency  of  the 
evidence  to  show  a  justification,  or  that  the  communication 
was  privil^ed,  and  that  the  court,  for  that  reason,  erred  in 
refusing  plaintiffs  motion  to  direct  a  verdict  in  his  favor,  and 
in  overruling  hb  motion  for  a  new  trial.  The  court, 
xmder  instructions,  submitted  the  questions,  both  of  1 

justification  and  privilege,  to  the  jury.  No  complaint 
is  made  of  that,  except  that  the  evidence  was  insufficient  to 
show  a  justification  or  that  the  communication  was  privileged. 
The  defendants  adduced  evidence  showing  admissions  made 
by  the  plaintiff  that  he  sold  a  sample  overcoat  of  Wener, 
Cohen  &  Co.  to  one  Frank  Goddard  for  ten  dollars,  and  that 
he  intended  to  "yense"  (cheat)  them  out  of  the  ten  dollars, 
and  that  they  "would  never  see  a  cent  of  that  ten  dollars  and 
that  he  wished  all  of  his  'swatches'  (samples)  were  in  over- 
coats so  that  he  might  turn  them  into  cash.''  The  defendants 
also  adduced  evidence  showing  that  the  plaintiff  stated  to  an 
employee  of  the  defendants  that  he  needed  a  witness  in  his 
suit  against  the  defendants  for  breach  of  contract,  and  that 
'Tie  (the  employee)  was  the  only  available  witness  who 
could  do  him  any  good,  and  that  if  he  would  appear  and 
testify^'  for  the  plaintiff  "he  would  divide  the  judgment  that 
might  be  recovered  after  paying  the  attorney's  fee.''  Cohen, 
of  Wener,  Cohen  &  Co.,  told  Oscar  Kuhn  that  the  plaintiff 
while  in  their  employ  had  appropriated  $400  belonging  to 
them.  It  was  also  shown  that  the  plaintiff  also  stated  to 
Oscar  Kuhn  that  he,  at  a  time  stated,  was  obliged  to  leave 
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New  York  "or  get  pinched/'  These  matters  all  occurred,  and 
had  been  communicated  and  made  known  to  Arthur  Kuhn, 
before  he  wrote  the  letter  in  question.  We  think  the  evidence 
sufficient  to  let  the  question  of  justification  to  the  jury. 

We  are  also  of  the  opinion  that  the  evidence  was  sufficient 
to  show  that  the  communication  was  qualifiedly  or 
conditionally  privileged,  and  that  the  burden  of  2,3 
proving  express  malice  was  cast  on  the  plaintiff.  No 
such  proof  was  made  by  him.  We  think  it  was  clearly  made 
to  appear  that  Wener,  Cohen  &  Co.  and  A.  Kuhn  &  Bro.  had 
a  common  interest  in  the  subject-matters  concerning  which 
the  communications  were  carried  on  between  them,  and  that 
they  sustained  such  a  relation  toward  each  other  in  the  prem- 
ises as  to  make  it  reasonably  proper  for  one  to  give  to  the 
other  information  concerning  the  conduct  and  dealings  of  the 
plaintiff.  (25  Cyc.  393,  396,  and  cases  there  cited.)  The 
plaintiff  had  been  an  employee  of  both  firms.  He  was  en- 
gaged with  both  in  separate  lawsuits,  in  which  his  conduct 
and  dealings  with  them  were  involved.  The  communications, 
though  derogatory  of  the  character  of  the  plaintiff  as  scmie  of 
the  statements  were,  made  under  such  circumstances  by  one 
firm  to  the  other,  were  privileged,  if  made  in  good  faith  and 
without  malice. 

Questions  are  also  raised  relating  to  the  charge  of  the 
court,  and  the  refusal  of  the  court  to  charge  as  requested  by 
the  plaintiff.  They  involve  questions  relating  to  justifica- 
tion and  privilege  similar  to  those  just  considered. 

Questions  are  also  raised  relating  to  rulings  of  the  court  in 
permitting  certain  witnesses  to  answer  particular  questions 
over  plaintiff's  objections.     Some  of  these  rulings  are 
not  reviewable  for  want  of  proper  objections  made  at  4 

the  time ;  others,  if  erroneous,  were  harmless. 

The  judgment  of  the  court  below  is  affirmed,  with  costs. 

FRICK,  C.  J.,  and  McCARTY,  J.,  concur. 
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PECK  V.  WILSON,  Sheriff. 
No.  2200.    Decided  June  14,  1911  (116  Pac.  1135). 

Appeal  from  District  Court,  Second  District;  Hon.  J.  A. 
Howell,  Judge. 

Action  by  Martin  BL  Peck  against  Barlow  B.  Wilson, 
Sheriff  of  Weber  County. 

Judgment  for  plaintiff.    Defendant  apppeals. 

Appeal  dismissed  and  jtjdoment  affirmed. 

Oeorge  B.  Hancock  and  E.  A.  Walton  for  appellant, 
Halverson  &  Pratt  for  respondent 

STRAUP,  J. 

This  case  was  commenced  in  the  municipal  court  of  Ogden 
City.  A  judgment  was  there  rendered  in  favor  of  the  plain- 
tiff. The  defendant  took  an  appeal  to  the  district  court, 
where  the  case  was  tried  de  novo.  A  judgment  was  there  ren- 
dered again  in  favor  of  the  plaintiff.  From  that  judgment 
the  defendant  has  appealed  to  this  court.  A  motion  is  made 
to  dismiss  the  appeal,  upon  the  ground  that  the  judgment  is 
not  appealable.  Upon  the  authority  of  the  case  of  Staie  of 
Utah  V.  Hoken  Ohcn,  39  Utah,  177,  115  Paa  968,  the  appeal 
is  dismissed,  and  the  judgment  of  the  court  below  affirmed. 
Costs  to  respondent. 

FRICK,  C.  J.,  and  McCAETY,  J.,  concur. 
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MITN'SEE  V.  McKELLAR  et  al. 

No.  2121.    Decided  January  4,  1911.    On  Application  for  Rehearing, 
June  14,  1911  (116  Pac.  1024). 

1.  Tbiai^-Finwnos  of  Tbial  Court — Sukficiency.  A  finding  of 
fact,  in  a  suit  involying  the  ownership  and  use  of  the  waters  of 
springs,  that  plaintift  has  no  right,  title,  or  interest  in  or  to 
the  waters  is  a  mere  conclusion,  and  is  insufficient.!  (Page  287.) 

2.  Trial — Findings — Uncertaintt.  A  finding  that  the  allegations 
of  the  complaint  of  plaintift  contrary  to  the  findings  are  untrue 
is  objectionable  as  too  general  and  uncertain.     (Page  287.) 

3.  Appeal  and  Error — ^Harmless  Error — ^Findings.  Where  issues 
are  not  expressly  found,  but  are  necessarily  negatived  hj 
specific  findings,  or  where  it  clearly  appears  from  the  specific 
findings  that  issues  not  found  would  necessarily  be 
adverse  to  the  defeated  party,  had  findiogs  thereon  been  made, 
a  failure  to  find  on  such  issues  is  not  reversible  error,  provided 
the  findings  made  support  the  Judgment.     (Page  2S8.) 

4.  Waters  and  Watercourses — Springs — Issues — Findings.  Where 
in  a  suit  involving  the  ownership  and  the  use  of  the  waters  of 
springs,  plaintift  showed  an  appropriation  of  the  waters  in  1895, 
by  the  construction  of  ditches,  by  means  of  which  he  diverted 
the  waters  and  made  a  beneficial  use  of  them  until  interfered 
with  by  defendant,  and  defendant  showed  that  in  1904  he  con- 
structed a  ditch  and  thereby  diverted  and  used  all  the  waters  of 
the  springs  for  beneficial  purposes^  but  did  not  show  that  the 
waters  were  then  unappropriated,  the  findings  that  defendant 
in  1904,  constructed  a  ditch  from  his  land  to  the  springs,  which 
were  then  unappropriated  waters,  and  appropriated  and  diverted 
all  the  waters  to  his  land  for  irrigation  and  domestic  purposes, 
and  that  plaintift  had  no  right  to  the  waters,  or  any  part 
thereof,  and  that  the  allegations  of  his  complaint  contrary  to 
the  findings  were  untrue,  were  not  in  conflict  with  plaintiffs 
claim,  especially  since  they  did  not  necessarily  negative  a  prior 
appropriation  of  the  waters  by  plaintift,  and  did  not  sustain 
Judgment  for  defendant.     (Page  288.) 


1  Dillon  Imp.  (3o.  v.  Cleveland,  32  Utah.  3,  88  Pac.  670;  Everett  v. 
Jones,  32  Utah.  491.  91  Pac.  360;  Utah  Association  of  Credit  Men  v. 
Home  Fire  Ins.  Co.,  36  Utah  20,  102  Pac.  631;  Volker-Scowcroft  Lunb 
ber  Co.  v.  Vance,  36  Utah  348,  103  Pac.  974,  24  L.  R.  A.  (N.  S.)  321. 
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6.  Trial — Findings — ^Requisites.  The  court,  in  a  suit  In  equity, 
should  make  specific  findings  of  fact  which  respond  to  and  dis- 
pose of  the  material  Issues.     (Page  290.) 

6.  Appeal  and  Erbob — ^Appeal  in  Equity  Suit — Findings.  Where 
the  trial  court  in  an  equity  suit  failed  to  make  specific  findings 
which  responded  to  and  disposed  of  the  material  issues^  the 
court  on  appeal  could  either  reverse  the  Judgment  and  remand 
the  case,  or  determine  the  facts  and  direct  the  entry  of  judg- 
ment accordingly.     (Page  290.) 

On  Application  fob  Rehearing. 

7.  Appeal  and  Ebbor — ^Appeal  in  EQumr  Suit — Findings.  Where, 
in  a  suit  in  equity,  the  specific  findings  did  not  respond  to  and 
dispose  of  the  material  Issues,  and  the  matters  Involved  might 
not  have  been  fully  litigated  by  the  parties  because  of  erro- 
neous rulings  of  the  trial  court,  the  court  on  appeal  will  not 
itself  determine  the  facts  and  direct  the  entry  of  a  proper 
judgment,  but  will  reverse  the  judgment  and  remand  the  case, 
with  directions  to  grant  a  new  trial.     (Page  291.) 

Appeal  from  District  Court,  Third  District;  Hon.  Geo, 
0.  Armstrong,  Judge. 

Action  by  Eugene  Munsee  against  Joseph  McKellar  and 
another. 

Judgment  for  defendants.    Plaintiff  appeals* 

Reversed  and  new  trial  granted. 

Halverson  &  Pratt  for  appellant. 

Moyle  &  Vmi  Gott  for  respondents. 

STRAUP,  J. 

This  suit  involves  the  ownership  and  use  ^f  the  waters  of 
certain  springs,  called  Munsee's  Springs,  situate  near  the 
desert,  in  Tooele  (IJounty.  The  plaintiff  is  the  owner  of  a 
tract  of  land  consisting  of  about  120  acres;  the  defendants 
the  owners  of  about  160  acres  adjoining.  The  springs  are 
about  three  miles  from  the  plaintiff's  land  and  a  little  farther 
from  the  defendants'  land.  It  was  alleged  by  the  plaintiff 
that  at  the  time  of  the  filing  of  his  complaint  he  was,  and  for 
more  than  thirteen  years  prior  thereto  he  had  been,  the  owner 
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him,  and  a  portion  of  the  meadow  lands,  were  irrigated  with 
the  waters  of  the  Munsee  Springs. 

That  the  plaintiff,  prior  to  1903,  had  constructed  ditches 
about  the  Munsee  Springs,  some  of  which  were  a  quarter  to 
a  half  a  mile  in  length,  and  a  ditch  or  ditches  running  from 
the  springs  down  the  wash  and  towards  the  plaintiff's  lands, 
and  that  he  had  diverted  the  waters  of  the  springs  and  used 
them  on  lands  cultivated  by  him  and  upon  which  he  raised 
crops  near  the  lake,  and  on  lands  subsequently  acquired  by 
the  defendants,  is  shown  by  the  evidence  without  any  sub- 
stantial conflict  As  to  whether  the  plaintiff,  prior  to  1904, 
had  extended  the  ditches  to  his  lands,  and  whether,  prior  to 
that  time,  he  has  used  any  of  the  waters  of  the  Munsee 
Springs  on  lands  then  owned  by  him,  the  evidence  is  in  con- 
flict. In  that  respect  the  plaintiff,  and  other  witnesses  on 
his  behalf,  testified  that  they  ploughed  and  dug  ditches  frwn 
the  springs  and  from  the  lake  running  to  plaintiff's  lands,  by 
means  of  which  the  waters  of  the  Munsee  Springs  were,  prior 
to  1904,  conveyed  to  and  used  upon  the  lands  then  owned  by 
the  plaintiff.  Defendants  and  their  witnesses  testified  that 
in  1904  there  were  no  indications  of  any  ditch  running  from 
the  wash  or  from  the  springs  to  plaintiff's  lands.  Some  of 
them  testified  that  there  then  were  no  such  ditches;  others 
merely  testified  that  as  they  casually  passed  over  the  country 
they  saw  no  such  ditches.  The  defendants,  however,  and 
other  witnesses  on  their  behalf,  who  also  had  knowledge  of 
the  facts,  testified  that  in  1904,  and  before  the  defendants 
constructed  their  ditch,  there  were  indications  of  a  ditch  or 
ditches  about  the  springs,  and  indications  that  land  near 
there,  and  some  ground  on  the  lands  subsequently  acquired 
by  the  defendants,  had  been  cultivated.  By  whom  the  ditches 
had  been  made  and  the  ground  cultivated,  they  testified  they 
did  not  know. 

The  court  found  that  in  the  year  1904  the  defendants,  for 
the  purpose  of  irrigating  their  lands  and  for  the  watering  of 
live  stock,  and  for  culinary  purposes,  constructed  a  ditdi  from 
their  lands  to  "those  certain  natural  springs  of  water  which 
were    then    unappropriated    waters,    known     as     Muncee's 
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Springs/'  and  appropriated  and  diverted  all  the  waters  of 
the  springs,  and  .conveyed  them  to  their  lands  for  irrigation 
and  the  growing  of  crops,  for  culinary  purposes,  and  for  wa- 
tering live  sto<i,  and  that  they  ever  since  had  used  all  of  the 
waters  of  the  springs  for  such  purposes ;  that  they  had  culti- 
vated about  fourteen  acres  of  their  lands  upon  which  crops 
had  been  raised  by  them,  and  that  the  water  so  used  by  them 
was  necessary  for  such  purposes.  The  court  further  found 
"that  said  plaintiff,  Eugene  Munsee,  has  no  right,  title,  or  in- 
terest in  or  to  the  said  waters  of  said  springs,  or  any  part 
thereof,  and  that  the  all^ations  of  his  complaint  contran/  to 
these  findings  are  untrue/'  It  will  thus  be  observed  that  the 
court  made*  findings  only  with  respect  to  the  issues  raised  by 
the  affirmative  allegations  of  the  defendants,  and  made  no 
findings  with  respect  to  the  issues  raised  by  the  complaint  of 
the  plaintiff.  Upon  the  findings  so  made,  the  court  rendered  a 
judgment  awarding  the  use  of  the  waters  of  the  springs  to 
the  defendants^  and  adjudged  that  the  plaintiff  had  no  right, 
title,  or  interest  in  or  to  them,  and  enjoined  him  from  as- 
serting any. 

The  plaintiff  on  appeal,  among  other  things,  urges  that  all 
the  material  facts  presented  by  the  issues  were  not  found; 
that  the  finding  that  the  plaintiff  had  no  right,  title,  or  in- 
terest in  or  to  the  waters  was  a  mere  conclusion ;  and  that  the 
finding  that  the  allegations  of  his  complaint  contrary 
to  the  findings  were  untrue  was  uncertain  and  too  1,2 
general.  It  is  also  urged  by  him  that  the  findings  are 
not  supported  by,  but  are  contrary  to,  the  evidence.  In  the 
cases  of  Dillon  Imp.  Co.  v.  Cleaveland,  32  Utah,  1,  88  Pac. 
670;  Everett  v.  Jones,  82  Utah,  491,  91  Pac  360,  Utah  As- 
sociation of  Credit  Men  v.  Home  Fire  Ins.  Co.,  36  Utah  20, 
102  Pac  681;  YoVeet^Scowcroft  Lumber  Co.  v.  Vance,  36 
Utah  848,  103  Pac  974,  24  L.  R  A-  (K  S.)  321,  we  ex- 
pressed our  views  upon  questions  of  insufficiency  of  findings. 
Tested  by  what  we  said  there,  we  think  the  findings  here  are 
insufficient  That  the  finding  that  the  plaintiff  has  no  right, 
title,  or  interest  whatsoever  in  or  to  the  waters  in  question  is 
a  mere  conclusion  admits  of  no  controversy.  We  think  it 
equally  true  that  the  finding  that  the  allegations  of  his  com- 
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plaint  ''contrary  to  these  findings  are  untrue"  is  not  only 
too  general,  but  is  also  uncertain.  (Bank  of  Woodland  v. 
Treadwell  56  CaL  879;  Ladd  v.  Tully,  51  Cal.  278.) 

Counsel  for  defendants,  however,  urge  with  some  force 
that  the  specific  findings  made  by  the  court  relating  to  the 
affirmative  allegations  in  the  answer  necessarily  negative  the 
allegations  of  the  complaint.  It  undoubtedly  is  true  that, 
where  issues  are  not  expressly  found,  but  are  neces- 
sarily negatived  by  other  specific  findings  of  fact,  or  3 
where  it  is  clearly  made  to  appear  from  the  specific 
findings  of  fact  foimd  that  the  issues  not  found  would  nec- 
essarily have  been  adverse  to  the  appellant,  had  they  been 
found,  a  failure  to  find  on  such  issues  is  not  reversible  error, 
if  the  findings  which  are  made  are  sufficient  to  support  the 
judgment 

We  think,  however,  the  principle  is  not  applicable  to  the 
case  in  hand.  The  plaintiff  and  the  defendants  were  both 
claimants  and  actors.  The  issues  tendered  by  each  were  not 
in  general  terms.  The  pleadings  were  so  framed  that  the  con- 
troversy turned  upon  particular  facts  which,  in  order 
to  conform  to  the  issues  presented,  required  specific  4 

findings.  That  is,  it  was  alleged  by  the  plaintiff,  and 
evidence  was  adduced,  tending  to  support  the  allegations,  that 
in  1895  he  had  made  an  appropriation  of  the  waters  in  ques- 
tion by  the  construction  of  a  ditch  or  ditches,  by  means  of 
which  he  diverted  the  waters  of  the  springs  and  made  e 
beneficial  use  of  them  from  1895  until  interfered  with  by  the 
defendants,  and  that  he  had  diverted  and  used  all  of  the 
waters  of  the  springs  for  irrigation,  watering  of  live  stock, 
and  for  domestic  purposes.  The  defendants  alleged,  and  ad- 
duced evidence  tending  to  support  their  all^ations,  that  in 
the  year  1904  they  constructed  a  ditch,  and  by  means  of 
which  they  diverted  and  used  all  of  the  waters  of  the  springs 
for  beneficial  purposes.  It  was  not  alleged  by  them  that  the 
waters  were  then  unappropriated,  or  that  they  were  then  pub- 
lic waters.  It  was  merely  alleged  by  them  that  they  dug  a 
ditch  and  diverted  and  used  all  the  waters  of  the  springs  for 
beneficial  purposes.     The  findings  which  the  court  made  in 
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these  particulars  are  not  in  conflict  with  the  allegations  of  the 
complaint  that  the  plaintiff,  prior  to  1904,  was,  and  in  1895 
became,  the  owner  of  the  waters  and  of  the  ditch  oonstracted 
by  him,  and  by  means  of  which  the  waters  had  been  diverted 
and  nsed  by  him  for  a  beneficial  purpose,  except  that  he  used 
the  waters  since  1904.  These  observations  are  particularly 
pertinent,  when  the  issues  and  findings  are  viewed  in  the 
light  of  the  evidence. 

In  this  connection,  it  is  urged  that  the  statement  in  the 
findings  that  the  defendants,  in  1904,  dug  a  ditch  from  "those 
certain  natural  waters,"  Munsee's  Springs,  'Hhen  vnappro- 
priaied  waters/*  necessarily  negatived  a  prior  appropriation 
of  them  by  the  plaintiff.  That  depends  altogether  upon  what 
view  the  court  took  of  what  constituted  an  appropriation,  and 
therein  lies  the  vice  of  such  a  finding,  when  viewed  in  the 
light  of  the  pleadings  and  the  evidence.  If  the  court  took  the 
view  that  to  constitute  a  valid  appropriation  it  was  necessary 
for  the  plaintiff  to  have  used  the  waters  on  lands  owned  by 
him,  or  in  which  he  had  an  intereeft,  then  the  court  miscon- 
ceived the  law.  If  by  that  finding  the  court  meant  that  the 
plaintiff,  prior  to  1904,  had  constructed  no  ditch  and  had  di- 
verted none  of  the  waters  of  the  springs  for  a  beneficial  pur^ 
pose,  then  we  unhesitatingly  say  that  the  finding  is  contrary 
to  the  evidenca  If  by  such  a  finding  it  was  meant  that  the 
plaintiff,  prior  to  1904,  had  constructed  a  ditch  or  ditches,  by 
means  of  which  he  had  diverted  and  used  the  waters  of  the 
Fprings,  but  thereafter  and  before  1904  had  abandoned  them, 
then  we  say  no  such  issue  was  presented.  Again,  if  from 
such  a  finding  we  are  to  understand  that  the  plaintiff  had 
constructed  a  ditch  or  ditches,  but  not  running  to  his  land,  or 
that  he  had  not  used  the  waters  of  the  springs  on  his  land,  or 
that  his  land  was  of  such  a  character  that  it  did  not  require 
irrigation,  or  that  he  otherwise  had  not  made  a  beneficial  use 
of  the  waters,  then  we  are  compelled  to  reach  such  results 
from  mere  deductions  and  inferences,  coupled  with  the  un- 
certainty of  not  knowing  which  of  such  results  was  deduced 
or  inferred,  or  which  of  such  facts  found  by  the  trial  court 
39  Utah— 19 


Digitized  by 


Google 


290  Thibty-Ninb  Utah. 

We  regret  that  we  have  but  the  conclusions  of  the  court,  and 
iiot  its  judgment  on  the  facts  relating  to  the  issues  presented 
by  the  complaint,  and  that  the  labor  is  imposed  upon  us  to 
determine  such  facts  for  ourselves. 

The  triil  court,  in  an  equity,  as  well  as  in  a  law,  case, 
should  itself  assume  the  labor  of  making  specific  findings  of 
fact  which  respond  to  and  dispose  of  the  material  issues;  and 
in  an  equity  case,  where  that  has  not  been  done,  we  may  re- 
verse and  remand,  or  we  may  ourselves  on  the  record 
determine  the  facts  and  direct  a  judgment  to  be  enteiv  5, 6 
ed  accordingly.  We  have  concluded  to  do  the  latter. 
The  amount  involved  is  small.  Nothing  is  made  to  appear  hj 
the  record  to  justify  a  retrial  of  the  case.  If  the  proper  dispo- 
sition of  the  case  depended  alone  upon  questions  of  fact  as  to 
whether  the  plaintiff,  prior  to  1904  or  1903,  diverted  and 
used  the  waters  in  question  on  lands  then  owned  and  occu- 
pied by  him,  we  would,  on  such  a  conflict  of  evidence  in  that 
respect  as  is  here  shown  by  the  record,  be  disposed  to  remand 
the  case  to  the  trial  court  for  a  finding  of  such  facts.  But  we 
think  it  is  clearly  made  to  appear  that  the  plaintiff,  prior  to 
1903,  by  means  of  ditches,  diverted  and  used  the  waters  of 
the  springs  for  a  beneficial  purpose  on  lands  other  than  those 
owned  by  him ;  that  before  the  diversion  and  use  by  the  de- 
fendants of  the  waters  in  question  the  plaintiff  had  made  a 
valid  appropriation  of  them;  and  as  there  is  no  plea,  nor 
proof,  of  an  abandonment  we  think  it  follows  that  the  waters 
should  be  awarded  to  him  as  prayed  for  in  his  complaint 

The  judgment  of  the  court  below  is  therefore  reversed,  and 
the  case  remanded  to  the  trial  court  to  make  findings  of  fact, 
finding  the  issues  presented  by  the  complaint  in  favor  of  the 
plaintiff  and  against  the  defendants  on  their  a£Srmative  alle- 
gations that  the  waters,  when  diverted  and  used  by  them, 
were  then  unappropriated  public  waters ;  and  to  render  a  judg- 
ment in  favor  of  the  plaintiff  and  against  the  defendants  as 
prayed  for  in  the  complaint,  awarding  the  right  and  title  to 
the  use  of  the  waters  in  question  to  the  plaintiff,  and  restrain- 
ing the  defendants  from  asserdng  any  claim  or  right  therein 
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or  thereto  hostile  to  that  of  the  plaintiff.    Costs  to  appellant 
It  is  80  ordered. 

FRICK,  C.  J.,  and  McCARTY,  J.,  concur. 
On  Application  fob  Rehbabing. 

STRAUP,  J. 

An  application  for  a  rehearing  is  made.  We  see  no  reason 
for  granting  it  We  are  well  satisfied  with  the  conclusion 
reached  by  us  reversing  the  judgment.  We  are  not  so  well 
satisfied  with  the  order  made  by  us  directing  a  judgment  for 
the  appellant  Some  matters  may  be  involved  in  such 
a  judgment  which  may  not  have  been  fully  litigated  7 

by  the  parties,  because  of  certain  rulings  made  and 
views  entertained  by  the  court  below  contrary  to  the  views 
upon  which  the  case  was  ruled  by  us.  Our  former  order  di- 
recting a  judgment  for  the  appellant  will  therefore  be  set 
aside.  And  the  final  judgment  of  this  court  is  that  the  judg- 
ment of  the  court  below  be,  and  the  same  is,  reversed,  and  the 
case  remanded,  with  directions^to  graiit  a  new  trial.  Costs 
to  appellant. 

Let  the  remittitur,  on  application,  go  down  at  onca 

FRICK,  C.  J.,  and  McCARTY,  J.,  concur. 


JONES  V.  EVANS. 

No.  2213.    Decided  June  15,  1911  (116  Pac.-333). 

1.  Appeal  and  Ebbob — Proceedings  fob  Tbansfeb  of  Cause — Time 
FOB  Taking  Pboceedings.  Under  Comp.  Laws  1907,  sec.  3301, 
providing  that  an  appeal  may  be  taken  within  six  months 
from  the  entry  of  Judgment  or  order  appealed  from,  and  section 
3329,  providing  that  the  time  for  taking  an  appeal  may  not  be 
extended,  a  Judgment  becomes  final  for  the  purpose  of  an  ap- 
peal on  the  oyerruling  of  a  motion  for  a  new  trial.i    (Page  292.) 


1  Watson  V.  Mayberry,  15  Utah,  266,  49  Pac.  479;  StoU  v.  Daly 
M.  Co.,  19  Utah,  271,  57  Pac.  295;  Pelt  v.  Cook,  31  Utah,  299,  87 
Pac.  1092;  Everett  v.  Jones,  32  Utah,  489,  91  Pac  360;  Wamock,  etc. 
T.  Peterson,  etc,  35  Utah,  642,  101  Pac  699. 
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2.  Appeal  and  Ejrbob — Pboceedinos  fob  Transfer  of  Causb— Time 
FOR  Taking  Proceedings.  The  rule  prescribed  bj  Comp.  Laws 
1907,  sees.  3286,  3294,  that,  where  a  case  is  tried  to  the  court 
without  a  Jury,  the  time  for  preparing  and  serving  a  bill  of 
exceptions  and  for  service  and  filing  a  notice  of  motion  for 
new  trial  begins  to  run  onlj  from  the  time  of  the  service  of 
notice  of  the  decision  does  not  apply  by  analogy  to  the  six- 
month  period  prescribed  by  section  3301»  within  which  to  take 
an  appeal,  even  where  a  notice  of  the  overruling  of  a  motioii 
for  a  new  trial,  not  required  by  statute,  was  actually  served 
subsequent  to  the  date  of  the  overruling  of  the  motion.  (Page  . 
293.) 

Appeal  f  ram  District  Court,  Third  District.    Hon.  C.  W. 
Morse,  Judge. 

Action  by  Daniel  Jones  against  Ellen  Joice  EvanSb 

Judgment  for  plaintiff.    Defendant  appeals. 

Dismissed. 

Hurd  &  Hurd  for  appellant 

BawlinSj  Ray  &  Rawlins  for  respondent. 

FRICK,  C.  J. 

Respondent  has  filed  a  motion  to  dismiss  the  apppeal  upon 
the  ground  that  this  court  is  without  jurisdiction  to  hear  and 
determine  it,  for  the  reason  that  the  appeal  was  not  taken  in 
time.  Comp.  Laws  Utah  1907,  section  3301,  provides  as 
follows:  "An  appeal  may  be  taken  within  six  months  from 
the  entry  of  the  judgment  or  order  appealed  from."  Secticm 
3329  provides  that  the  time  for  taking  an  appeal  may 
not  be  extended.     The  judgment  appealed  from  was  1 

entered  on  the  8th  day  of  June,  1909.  A  motion  for  a 
new  trial  was  overruled  on  Jime  2,  1910,  and  the  notice  of 
appeal  was  served  and  filed  December  7,  1910,  or  more  than 
six  months  after  the  motion  for  a  new  trial  was  overruled. 
This  court  has  repeatedly  held  that  a  judgment  beccMues  final 
for  the  purpose  of  an  appeal  on  the  overruling  of  a  motion  for 
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a  new  trial.  (Watson  v.  Mayhem/,  15  Utah,  265,  49  Pac. 
479;  Stoll  V.  Daly  M.  Co.,  19  Utah,  271,  57  Pac.  295;  Felt 
V.  Cook,  31  Utah,  299,  87  Pac.  1092 ;  Everett  v.  Jones,  32 
Utah,  489,  91  Pac.  360;  Wamock,  etc.  v.  Peterson,  etc.,  35 
Utah,  542,  101  Pac.  699.)  Appellant,  therefore,  could  have 
appealed  immediately  after  the  motion  for  a  new  trial  was 
overruled  on  June  2d,  and,  by  excluding  that  day,  oould  have 
done  90  up  to  and  including  December  3,  1910,  but  not  later* 
Appellant,  however,  contends  that  the  six  months  within 
which  she  was  required  to  appeal  did  not  commence  to  run 
until  she  was  served  with  a  notice  that  the  motion  for  a  new 
trial  had  been  overruled.  It  is  not  claimed  that  there  is  any 
express  statutory  provision  to  this  effect,  but  it  is  con- 
tended that,  because  section  3286  provides  that  where  2 
a  case  is  tried  to  the  court  without  a  jury  the  time  for 
preparing  and  serving  a  bill  of  exceptions  begins  to  run  only 
from  the  time  of  the  service  of  notice  of  the  decision,  and 
that,  under  section  3294,  the  time  for  serving  and  filing  a  no- 
tice of  motion  for  a  new  trial  runs  only  from  the  time  of 
service  of  such  notice  on  the  attorney  of  the  adverse  party,  * 
by  analogy,  therefore,  notice  of  the  decision  is  also  necessary 
for  the  purpose  of  fixing  the  time  when  the  six  months  under 
section  3301,  supra,  begins  to  run. 

We  cannot  agree  with  this  contention.  Where  the  time 
within  which  a  certain  act  must  be  done  is  by  statute  re- 
quired to  be  done  from  the.  entry  of  judgment,  or  from  the 
overruling  of  a  motion,  the  time  begins  to  run  when  the  ruling 
occurred  or  the  entry  is  made,  and  unless  notice  of  such  ruling 
or  entry  is  required  by  statute  the  courts  ordinarily  cannot  re- 
quire it.  The  parties  to  an  action,  in  the  absence  of  a  stat- 
ute to  the  contrary,  must  at  least  take  notice  that  the  court 
has  finally  disposed  of  the  case  and  govern  themselves  ac- 
cordingly. In  view  that  the  legislature  provided  for  the 
service  of  notice  of  the  decision  of  the  court  to  set  the  time 
running  for  the  purpose  of  filing  a  motion  for  a  new  trial, 
and  also  for  the  purpose  of  preparing  and  serving  a  bill  of  ex- 
ceptions, but  did  not  require  the  service  of  such  notice  for 
the  purpose  of  setting  in  motion  the  time  within  which  an 
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appeal  must  be  taken,  is  a  circumstanoe  from  which  it  is 
legitimate  to  infer  that,  while  the  legislature  required  such 
notice  for  the  former  purposes,  it  did  not  intend  to  require 
it  for  the  latter  purpose.  Such  a  distinction,  to  our  minds,  is 
quite  reasonable.  In  the  first  two  instances,  the  time  in 
which  the  act  is  required  to  be  done  is  quite  short ;  while  in 
the  latter  such  is  not  the  case.  Moreover,  in  the  latter  case 
the  losing  party  should  at  least  be  presumed  to  have  suffi- 
cient interest  in  his  own  case  to  keep  informed  of  what  the 
final  action  of  the  court  was,  and  if  he  is  dissatisfied  with 
such  action  be  prepared  to  take  an  appeal  within  the  time 
fixed  by  statute.  If  the  final  disposition  of  the  case  is  of  so 
small  importance  to  the  losing  party  that  he  is  not  concerned 
with  what  the  court  has  done  until  he  is  specially  notified, 
then  it  would  seem  that  the  case  is  of  too  small  importance 
for  him  to  take  it  to  the  appellate  court  for  review.  But  be 
that  as  it  may,  it  is  clear  that  in  this  case  the  appeal  was  not 
taken  within  six  months  after  the  judgment  became  final  and 
hence  appealable,  and  for  that  reason  this  court  cannot  ac- 
quire jurisdiction.  Nor  does  it  make  any  difference  that  in 
this  case  a  notice  of  the  overruling  of  the  motion  for  a  new 
trial  was  actually  served  on  the  8th  day  of  Jime,  1910.  Such 
a  notice,  not  being  authorized  by  statute,  cannot  serve  as  a 
means  for  extending  the  time  within  which  an  appeal  may  be 
taken. 

The  motion  to  dismiss  the  appeal,  therefore,  should  be  sus- 
tained, and  the  appeal  dismissed.    It  is  so  ordered, 

McCAKTY  and  STRAUP,  JJ.,  concur. 
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RUGG  V.  TOLMAK. 

No.  2196.    Decided  June  15»  1911  (117  Pac.  64). 

1.  BviDENCB — ^Judicial  Noticb — EStfect  of  Gabnishment.  The  courts 
may  take  Judicial  notice  that  ordinarily  an  assignment  of 
wages*  earned  or  to  be  earned*  or  garnishment  of  wages,  im- 
putes no  wrong  or  misconduct  to  the  debtor.     (Page  302.) 

2.  Damages — ^Exekplabt  Damages — Qbounds — Maucb.  A  person 
with  the  same  surname  and  initials  as  plaintiff,  who  was  a  rail- 
road fireman,  went  to  a  money  loaner  and  borrow  money,  giving 
an  assignment  of  wages  earned,  or  to  be  earned  at  some  speci- 
fied time»  from  the  railway  company  in  whose  employ  plaintiff 
then  was.  After  a  default  plaintiff,  in  response  to  notice  to  ap- 
pear at  defendant's  office  and  pay  the  balance  due  on  the  loan, 
appeared  there  and  informed  a  woman  in  charge  that  the  signa- 
ture was  not  his,  and  that  he  had  not  borrowed  the  money. 
8iz  or  eight  months  thereafter  he  was  again  notified  to  call, 
which  he  did,  giving  the  same  assurance  and  again  writing 
his  name  on  a  paper  which  he  left  at  the  office.  Later,  one  day 
before  pay  day,  and  without  further  notice,  defendant  filed  with 
the  railway  company  an  assignment  of  wages,  and  on  pay  day 
the  paymaster  informed  plaintiff,  in  presence  of  a  large  number 
of  his  coemployees,  that  defendant,  naming  him,  had  plaintiffs 
check,  and  "that  he  should  keep  away  from  these  people."  Plain- 
tiff Immediately  went  to  defendant's  office  and  convinced  the 
woman  in  charge  that  the  signature  was  not  his,  and  plain- 
tifTs  check  was  released.  Two  days  thereafter  plaintiff  was  sus- 
pended and  kept  out  of  employment  for  twenty-one  days  by  rea- 
son of  the  acts  of  the  defendant.  Held,  that  defendant's  acts 
were  not  wanton  and  malicious,  and  ^cemplary  damages  were 
not  recoverable.     (Page  303.) 

t.  Damages — ^"Exemflabt  Damages'* — OBOtnnM.  Exemplary  dam- 
ages are  such  as  are  in  excess  of  the  actual  loss,  and  are  allowed 
where  a  tort  is  aggravated  by  evil,  or  where  the  defendant  acted 
wilfully  or  with  such  gross  negligence  as  to  indicate  a  wanton 
disregard  of  the  rights  of  others.  The  law  does  not  allow  such 
damages  for  mere  negligence,  though  gross,  nor  for  mistakes 
that  may  affect  the  rights  of  others,  unless  some  acts  indicative 
of  bad  motives  or  intention  to  oppress  or  wrongfully  harass 
another  is  manifest    (Page  804.) 

4,  Appbai.  and  Ebbo»— Disposition  of  Cause — Conditional  Afftom- 
ANcs.  Where  plaintiff's  actual  damages  were  certain  and  ascer- 
tainable, amounting  to  |54.60»  and  he  was  erroneously  permitted 
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to  recover  exemplary  damages,  and  the  yerdlct  awarded  was 
$854.60,  the  court,  on  appeal,  would  not  reyerse  the  Judgment 
unconditionally,  but  would  affirm  it  for  $54.60  conditioned  on 
remitUtur  of  $800.     (Page  306.) 

Appeal  from  District  Court,  Third  District     Hon.  M. 
L,  Ritchie,  Judge. 

Action  by  H.  F.  Rugg  against  D.  H.  Tolman,  doing  busi- 
ness as  Union  Credit  &  Investment  Company. 

Judgment  for  plaintiff.    Defendant  appeals. 

Modified  and  affibmbd  conditionally, 

W.  B.  Hutchinson  for  appellant. 
Daniel  Harrington  for  respondent 

FRICK,  C.  J. 

.  This  was  an  action  to  recover  damages  alleged  to  have  been 
sustained  by  respondent  on  account  of  having  been  discharged 
by  his  employer  by  reason  of  the  "willful,  wrongful,  and 
malicious''  acts  of  appellant  as  hereinafter  stated. 

The  material  facts,  taken  from  respondent's  statement  of 
the  facts,  most  favorable  to  him,  in  substance,  are:  That  on 
September  1,  1906,  a  man  signing  his  name  as  H.  F.  Rugg, 
which  is  the  name,  including  the  initials^  of  respondent,  ob- 
.tained  a  loan  of  $19.80  from  appellant,  who,  it  seems,  was 
engaged  in  the  business  of  lending  mon^  to  persons  employed 
for  wages  or  on  salaries ;  that  said  loan  was  to  be  repaid  in  in- 
stallments, and  to  secure  its  repayment  the  man  signing  as 
aforesaid  assigned  to  appellant  his  wages  earned  or  to  be 
earned  within  a  specified  time  from  the  Rio  Grande  Western 
Railway  Company  in  whose  employ  he  said  he  then  was; 
that  no  special  or  particular  description  of  the  man  obtaining 
the  loan  was  made  or  kept  in  the  oflSce  of  appellant  at  the 
time  the  loan  was  made;  that  the  person  obtaining  said  loan, 
within  a  short  time  thereafter,  paid  two  installments  thereon 
of  $6.60  each,  amounting  to  $13.20,  leaving  a  balance  due; 
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that  on  November  10,  1906,  the  person  who  borrowed  the 
money,  tinder  the  name  of  H.  F.  Eugg,  wrote  appellant  a  let- 
ter directed  to  Salt  Lake  City,  dated  at  Sacramento,  Cal.,  in 
which  he  informed  appellant  that,  "owing  to  my  absence  from 
the  city,  it  will  be  al)ont  the  15th  of  the  month  before  the  pay- 
ment due  on  my  loan  will  reach  your  office,  as  I  will  have  to 
send  it  from  here  after  I  get  my  money  from  Salt  Lake 
City ;''  that  appellant  received  no  remittance  from  the  writer 
of  said  letter  as  indicated  therein,  nor  did  he  make  any 
further  payments  on  said  loan;  that  in  October,  1907,  said 
loan  not  having  been  paid,  and  being  long  past  due,  the  re- 
spondent received  notice  to  appear  at  the  office  of  appellant 
and  pay  the  balance  due  thereon ;  that  respondent,  with  his 
brother,  called  at  appellant's  office,  and,  when  shown  the 
papers  and  signature  of  H.  F.  Rugg,  the  person  who  bor- 
rowed the  money,  he  informed  the  young  woman  in  charge  of 
the  office  that  the  signature  to  the  papers  evidencing  said  loan 
and  assignment  of  wages  was  not  his,  and  that  he  had  not  bor- 
rowed any  money  from  appellant,  and  hence  did  not  owe  him 
anything,  and  to  convince  the  young  lady  in  charge  that  the 
signature  on  the  papers  was  not  his  he  wrote  his  name  on  a 
paj>er,  as  requested  by  her,  and  left  the  paper  with  her;  that 
matters  remained  in  this  condition  for  six  or  eight  months 
thereafter,  when  respondent  was  again  notified  to  call  at  ap- 
pellant's office  at  Salt  Lake  City,  and  this  time  his  father 
went  with  him,  and  he  again  informed  the  yoimg  woman  then 
in  charge  that  the  signature  to  the  papers  was  not  his,  and  at 
her  request  he  again  wrote  his  name  on  a  paper,  which  he  left 
with  her;  that  nothing  further  "^^as  done  in  the  matter  until 
the  9th  day  of  June,  1909,  when,  without  further  notice  to 
respondent,  the  employees  of  appellant  filed  with  the  railway 
company  aforesaid  the  assignment  to  appellant  of  what  was  as- 
sumed to  be  respondent's  wages  and  demanded  the  wages  due 
to  respondent  for  the  current  month ;  that  on  the  10th  day  of 
June,  1909,  the  same  being  the  regular  pay  day  of  said  rail- 
way company,  the  respondent,  with  other  employees,  called 
for  his  pay  check  at  the  pay  car  of  the  railway  company,  and 
the  paymaster  of  said  company  then  informed  respondent, 
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in  presence  of  a  large  number  ("eight  or  ten")  of  his  ooem- 
ployees  that  "Tohnan  (the  appellant)  had  his  dieck,  and  that 
he  should  keep  away  from  these  people;"  that  respondent  im- 
mediately went  to  appellant's  office  again  and  informed  the 
young  lady  in  charge  of  the  office  what  had  happened,  and  he 
again  insisted  that  he  owed  appellant  nothing,  and  that  his 
check  was  wrongfully  withheld  from  him. 

It  also  appears  from  the  record  that  at  this  time  respondent 
apparently  succeeded  in  convincing  the  young  woman  who 
was  in  the  office  at  that  time  that  the  signature  to  the  papers 
evidencing  the  loan  and  assigning  the  wages  was  not  his,  and 
that  he  did  not  owe  the  debt.  The  young  woman  thereupon, 
within  an  hour  after  respondent  had  called  at  the  office  as 
aforesaid,  delivered  to  his  attorney  a  release  of  the  check, 
and  respondent  at  once  went  to  the  paymaster  and  obtained 
his  check  and  went  back  to  work  for  the  railway  company. 
In  two  days  thereafter,  however,  the  caller  of  the  railway 
company  informed  respondent  that  he  was  sAspended  from  or 
was  out  of  service  for  the  reason  that  his  wages  had  been 
gamisheed  or  held  up  as  aforesaid.  Bespondent  contends  that 
his  services  were  dispensed  with  under  the  rules  of  the  com- 
pany, because  the  appellant,  after  giving  respondent  the  re- 
lease, did  not  immediately  notify  the  proper  department  of  the 
railway  company  of  such  release ;  that  respondent  did  not  do 
this  because  it  was  not  his  duty  to  do  it,  and  that  he  had  done 
all  that  he  was  required  to  do  in  the  matter ;  that  in  view  that 
appellant  did  not  notify  the  proper  officers  of  said  department 
they  assumed  that  respondent  had  not  obtained  a  release  of 
his  check,  and  hence  suspended  him  from  his  employment 
Eespondent  was  out  of  employment  for  a  period  of  twenty- 
one  days.  While  employed  his  wages  were  $2.60  per  day, 
and  his  actual  dam'ages  which  were  caused  by  appellant's  acts 
as  aforesaid  amounted  to  $54.60.  It  was  also  made  to  appear 
that  when  the  loan  was  made  and  during  the  time  herein  men- 
tioned he  was  in  the  employ  of  the  Eio  Grande  Western  Rail- 
way Company  as  fireman.  Respondent,  however,  also  alleged 
that  by  reason  of  the  acts  and  conduct  of  appellant's  em- 
ployees and  the  statement  made  by  the  paymaster  of  the  rail- 
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way  oompanj  that  respondent's  check  had  been  held  up  by 
appellant  he  waa  "personally  humiliated  and  injured  in  the 
estimation  of  his  fellow  workmen,  and  the  same  caused  him 

great  distress to  his  injury  in  the  sum  of  $1000." 

No  evidence  was  adduced,  however,  in  support  of  the  claim 
for  consequential  damages,  except  the  facts  above  set  forth 
and  respondent's  statement,  on  direct  examination,  that  he 
was  "greatly  humiliated''  by  the  statement  made  by  the  pay- 
master in  presence  of  respondent's  oo^mployees  that  his  check 
had  been  held  up  by  appellant.  On  cross-examination,  how- 
ever, he  admitted  that  his  mental  equilibriimi  had  never  been 
disturbed ;  that  he  had  lost  no  sleep  over  the  matter ;  and  that 
both  his  mental  and  physical  condition  had  always  remained 
normal. 

There  is  considerable  evidence  on  the  part  of  appellant, 
some  of  which  is  in  direct  conflict  with  the  statements  and 
other  evidence  of  respondent.  We,  however,  deem  it  unnec- 
essary to  refer  to  such  evidence,  except  to  say  that  it  is  prac- 
tically undisputed  that  appellant  had  a  bona  fide  claim 
against  some  man  who  signed  his  name  as  H.  F.  Kugg,  the 
name  of  respondent;  that  such  signature  waa  conceded  by 
both  parties  to  be  a  forgery ;  that  appellant  himself  lived  in 
New  York  City,  and  that  his  entire  business  in  Salt  Lake 
City  was  conducted  by  female  employees;  that  different 
young  women  were  in  charge  of  the  office  at  the  several  times 
when  respondent  called,  as  hereinbefore  stated,  by  reason  of 
the  fact  that  the  young  women  employees  would  be  changed 
from  time  to  time.  There  is  no  evidence  whatever  that  ap- 
pellant had  any  personal  knowledge  of  the  facts  and  circum- 
stances, or  that  any  one  of  the  young  women  with  whom  re- 
spondent had  dealings  in  the  office  knew  him  personally  or 
had  any  knowledge  with  respect  to  the  loan  other  than  what 
appeared  from  the  pai)ers  evidencing  the  same  and  from 
the  record  kept  in  the  office,  which  was  very  meager,  giving 
a  mere  outline  of  the  facts  that  the  loan  had  been  made  to  a 
person  by  the  name  of  H.  F.  Rugg,  when  it  was  made,  the 
amount  thereof,  and  the  amoimt  of  the  payments  and  the 
dates  when  made.    There  was  also  a  brief  entry  to  the  effect 
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that  H.  F.  Rugg,  presumably  the  respondent,  "says  he  isn't 
our  man.  That  his  stepbrother  forged  his  name;'*  and  some 
entries,  dated  August  6,  1906,  showing  that  the  employees 
of  appellant  had,  prior  to  that  date,  obtained  some  informa- 
tion from  a  few  business  men  of  Salt  Lake  City  concerning 
the  standing  of  a  young  man  by  the  name  of  H.  F.  Rugg. 

The  jury  found  for  the  respondent  and  allowed  him  as  dam- 
ages the  sum  of  $854.60.  From  this  verdict  it  is  apparent 
that  in  addition  to  the  actual  damages  claimed  by  respondent, 
all  of  which  the  jury  allowed  as  claimed,  the  jury  also 
awarded  him,  either  as  consequential  or  exemplary  damages, 
or  both,  the  sum  of  $800.  The  appeal  is  from  the  judgment 
entered  on  the  verdict 

The  principal  errors  assigned  relate  to  the  giving  of  cer^ 
tain  instructions,  and  that  there  is  no  evidence  in  support  of 
the  verdict  and  judgment  in  excess  of  the  actual  damages 
sustained  by  respondent.  The  latter  assignment  presents  the 
real  question  in  the  case,  since  the  objection  to  the  instruc- 
tions relates  to  the  same  question,  presenting  it  in  another 
form  merely.  The  court  charged  the  jury  that  if  they  al- 
lowed exemplary  damages  they  should  separately  state  in 
their  verdict  the  amount  they  allowed  as  actual  and  what 
amount,  if  any,  they  allowed  as  exemplary  damages.  As 
we  have  pointed  out,  the  jury  simply  found  for  respondent 
and  assessed  his  damages  at  the  sum  of  $854.60,  when  the 
proof  showed  only  $64.60  as  actual  damages.  As  there  was 
no  evidence  of  actual  damages  beyond  the  sum  of  $54.60, 
the  $800  must  have  been  allowed  respondent  for  humiliation 
or  as  exemplary  damages.  The  court  submitted  the  case  to 
the  jury  upon  the  theory  that  they  might  award  respondent 
exemplary  damages.  In  our  judgment  there  is  no  evidence 
upon  which  to  base  a  finding  that  respondent  suffered  any 
substantial  damages  by  reason  of  hii^  humiliation  in  the  sum 
of  $800,  or  in  any  other  amount.  To  allow  sudi  a  verdict  to 
stand  upon  the  present  state  of  the  evidence  would  in  legal 
effect  amount  to  confiscation.  It  would  'sompel  the  appellant 
to  transfer  $800  of  his  money  to  respondtTit,  when  there  was 
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no  legal  right  in  respondent  to  receive  said  sum  from  appel- 
lant 

Upon  what  facts  are  such  a  verdict  and  judgment  based  ? 
Briefly  these:  That  some  person  obtained  a  loan  from  ap- 
pellant and  signed  the  name  of  respondent  to  the  papers 
evidencing  the  same,  and  to  the  assignment  of  the  wages  to 
be  earned  from  the  railway  company  securing  the  repayment 
of  the  money  borrowed;  that  the  employees  of  appellant  in 
attempting  to  collect  the  loan  made  a  mistake  in  assuming 
that  respondent  had  borrowed  the  money,  and  in  further  as- 
suming that  he  had  made  the  assignment  of  his  wages  and  in 
filing  it  with  the  railway  company;  that  after  said  assign- 
ment was  filed  the  paymaster  of  the  railway  company  refused 
to  deliver  to  respondent  his  check  for  the  current  month, 
unless  the  assignment  was  withdrawn ;  that  respondent,  after 
the  refusal  of  the  paymaster  to  deliver  his  check,  immediately 
went  to  the  young  woman  in  charge  of  appellant's  business 
and  apparently  convinced  her  that  he  had  not  borrowed  the 
money  nor  made  the  assignment  of  wages>  and  within  an 
hour  thereafter  the  claim  upon  respondent's  check  was  with- 
drawn, and  he  went  to  the  pay  car  of  the  railway  company 
and  obtained  his  check,  and  that  two  days  thereafter  he  was 
suspended  from  service  by  the  railway  company. 

Upon  these  facts,  therefore,  the  jury  not  only  allowed  re- 
pondent  every  cent  of  actual  damages  which  ha,  proved,  but 
they  added  thereto  the  sum  of  $800  for  something  <mlled  re- 
spondent's humiliation,  or  something  else.  It  must  be  con- 
ceded that  appellant  had  no  right  to  interfere  with  respond- 
ent's affairs  or  to  prevent  him  from  promptly  obtaining  his 
pay  check,  and  in  case  of  any  interference  in  that  regard 
appellant  would  have  to  indemnify  respondent  for  any  in- 
jury and  damages  that  were  the  direct  result  of  such  inter- 
ferenee.  If  respondent,  however,  sustained  any  damages  and 
appellant  has  fully  compensated  him  therefor,  then,  unless 
(in  view  of  all  the  facts  and  circumstances  of  this  ca^e) 
appellant's  acts  were  maliciously  done  or  were  of  that  char- 
acter from  which  malice  could  be  implied,  respondent  could 
recover  only  actual  or  compensatory  damages.    The  circum- 
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stances  of  this  case  are  not  such  from  which  a  jury  would  be 
justified  to  allow  any  substantial  sum  for  injured  feelings  or 
humiliation.  No  indignities  to  respondent  of  any  kind  were 
either  offered  or  intended ;  no  force  or  violence  of  any  kind 
was  either  threatened  or  used  against  him. 

From  the  evidence  it  is  apparent  enough  that  assignments 
and  garnishments  of  wages  of  railway  employees  were  not  at 
all  uncommon,  and  courts  may  well  take  judicial  notice  of 
the  fact  that,  ordinarily  at  least,  neither  the  assign- 
ment nor  the  garnishment  of  wages  imputes  any  1 
wrong  or  misconduct  of  any  kind  to  the  debtor. 
When,  therefore,  there  is  no  wrong  of  any  kind  imputed, 
and  neither  language  nor  any  act  of  violence  of  any  kind  is 
used  which  would  cause  the  debtor  to  be  humiliated,  he  may 
not  feign  such  humiliation  and  recover  damages  therefor. 
To  illustrate:  If  in  this  case  appellant  had  claimed  a  cer- 
tain amount  as  owing  him  from  respondent,  although  as  a 
matter  of  fact  he  owed  appellant  nothing,  and  appellant  had 
instituted  an  action  to  recover  the  same,  unless  such  action 
were  maliciously  instituted,  respondent  could  recover  only 
his  costs,  however  much  mistaken  appellant  might  have  been 
in  his  claim.  Again,  assuming  that  appellant  had  gamisheed 
respondent's  wages,  which  were  exempt,  and  upon  which  ap-  • 
peUant  had  no  l^al  daim  whatever,  the  respondent  would 
only  be  entitled  to  recover  back  of  what  he  had  thus  wrong- 
fully  been  deprived.  In  other  words,  actual  or  compensatory 
damages,  with  costs  of  suit.  (1  Sutherland  on  Ihunages  [3d 
Ed.],  section  3;  Stark  v.  Bare,  39  Kan.  100,  17  Pac.  826, 
7  Am.  St  Rep.  537 ;  Albrecht  v.  TreUscke,  17  Neb.  205,  22 
N.  W.  418 ;  Haswell  v.  Parsons,  15  Cal.  266,  76  Am.  Dec. 
480.)  The  foregoing  principles  are  elementary,  and  we  do 
not  think  that  any  one  will  seriously  contend  that  if  appel- 
lant had  made  a  mistake  in  either  suing  respondent  or  gar- 
nisheeing  his  exempt  wages,  or  in  levying  upon  his  exempt 
property  and  had  appropriated  the  same  to  his  own  use, 
unless  there  was  some  evil  motive  or  oppression,  or  fraud, 
on  the  part  of  appellant,  anything  but  actual  or  compensa- 
tory damages  could  be  allowed  respondent 
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This  brings  us  face  to  face  with  the  proposition,  namely, 
is  there  any  basis  in  this  case  upon  which  to  rest  exemplary 
or  punitive  damages  ?  The  question,  therefore,  is,  were  ap- 
pellant's employees,  in  what  they  did,  actuated  by  bad  mo- 
tives or  by  express  malice,  or  were  their  acts  of  such  a  gross, 
wanton,  reckless,  and  oppressive  character  from  which  malice 
or  bad  motives  could  be  implied  t  As  we  have  seen, 
the  court  submitted  these  questions  to  the  jury,  and  2 

while  in  their  verdict  they  do  not  indicate  whether 
.  they  allowed  exemplary  or  punitive  damages  or  not,  yet, 
in  view  of  the  fact  that  the  judgment  will  have  to  be  reversed, 
we  are  required  to  pass  upon  the  question  of  whether  puni- 
tive damages  can  be  allowed  in  this  case  or  not.  There  is 
no  evidence  of  actual  malice  in  this  ease,  nor.  are  the  facts 
such  from  which  any  such  malice  can  be  reasonably  in- 
ferred. Neither  one  of  appellant's  employees  had  any  per^ 
sonal  acquaintance  with  respondent,  and  nothing  is  shown 
from  which  it  can  be  inferred  that  either  one  of  the  young 
women  with  whom  he  had  dealings  had  the  slightest  cause 
for  ill  will  against  him.  Nor  could  the  appellant  personally 
have  had  any  feelings  against  respondent,  since  it  does  not 
even  appear  that  appellant  ever  knew  of  the  transaction, 
or  that  he  knew  aught  of  or  oonceming  the  respondent  In 
view  of  the  forcing,  the  right  to  recover  exemplary  dam- 
ages must  therefore  rest,  if  it  has  any  basis,  upon  the  negli- 
g^ice  of  the  young  women  in  their  attempts  to  collect  the 
loan  in  question  in  the  manner  in  which  it  was  done.  In 
view  that  the  evidence  disclosed  that  the  several  interviews 
that  respondent  had  with  regard  to  the  loan  were  had  with 
different  young  women  in  the  office,  and  that  each  one  of 
them  apparently  relied  upon  what  the  records  of  the  office 
disclosed,  and  not  upon  personal  knowledge,  we  cannot  see 
how  their  acts,  or  the  acts  of  either  of  them,  were  such  as 
to  authorize  a  finding  of  implied  malice. 

The  rule  with  respect  to  when  exemplary  damages  may  be 
fecovered  for  implied  malice  for  n^ligent  acts  and  con- 
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duct  affecting  the  rights  of  others  is  well  stated  in  3 

12  Am.  &  Eng.  Ency.  L.  (2d  Ed.),  p.  28,  in  the  fol- 
lowing language: 

"While' the  term  'gross'  is  constantly  used  in  this  connection, 
many  cases  explain  it  by  declaring  that  the  rule  of  exemplary  dam- 
ages requires  negligence  in  such  degree  as  to  amount  to  wanton- 
ness and  positive  misconduct,  manifesting  a  conscious  disregard  of 
the  rights  of  others  and  a  reckless  indifference  to  consequences. 
And  so  is  believed  to  be  the  weight  of  authority." 

In  3  Words  and  Phrases,  pp.  2577,  2578,  in  defining  ex- 
emplary damages  and  under  what  circumstances  such  may  be 
recovered,  it  is  said : 

"Exemplary,  punitive,  or  vindictive  damages  are  such  damages 
as  are  in  excess  of  the  actual  loss,  and  are  allowed  where  a  tort  is 
aggravated  by  evil  motive,  actual  malice,  deliberate  violence,  oppres- 
sion, or  fraud,  ...  or  where  the  defendant  acted  wilfully  or 
with  such  gross  negligence  as  to  indicate  a  wanton  disregard  of  the 
rights  of  others." 

In  13  Cyc,  p.  108,  the  rule  is  stated  thus : 

''Unless  there  is  some  element  of  malice,  or  gross  negligence, 
or  circumstances  of  aggravation,  the  measure  of  damages  is  the 
measure  of  compensation  for  the  loss  sustained,  and  nothing  more, 
and  an  instruction  as  to  punitive  damages  when  there  is  no  substan- 
tial evidence  that  the  negligent  act  complained  of  was  wanton  or 
malicious  has  been  held  to  be  erroneous." 

The  foregoing  statements  seem  to  be  supported  by  the 
great  weight  of  authority,  and  are  illustrated  and  applied 
in  many  concrete  cases  of  which  the  following  are  excellent 
examples:  Raynor  v.  Nims,  37  Mich.  34,  26  Am.  Eep.  493; 
Baltimore,  etc,  Co,  v.  Boone,  45  Md.  344 ;  and  Borland  v. 
Barrett,  76  Va.  128,  44  Anu  Eep.  152. 

The  foregoing  rule  with  respect  to  exemplary  damages  has 
virtually  been  adopted  as  the  correct  one  by  this  court  in  the 
case  of  Murphy  v.  Booth,  36  Utah  285,  103  Pac.  770,  where 
Mr.  Justice  MoCabty  refers  to  the  rule  as  we  have  stated  it 
above.  In  Crymble  v.  Midvaney,  21  Colo,  at  page  210,  40 
Pac.  501,  it  is  said:  "To  justify  a  recovery  of  exemplary 
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damages,  the  act  causing  the  injury  must  be  done  with  an  evil 
intent  and  with  the  purpose  of  injuring  the  plaintiff,  or  with 
such  a  wanton  and  reckless  disregard  of  his  rights  as  evidences 
a  wrongful  motive."  In  Yerian  v.  Linkletter,  80  Cal.  135,  22 
Pac.  70,  under  a  California  statute  which  provides  that  ex- 
emplary damages  may  be  recovered  "when  the  defendant  has 
been  guilty  of  oppression,  fraud,  or  malice,  actual  or  pre- 
sumed," it  was  held  by  the  Supreme  Court  of  California 
that  such  damages  are  not  recoverable  for  merely  "gross 
negligence." 

Men  may  differ  as  to  whether  the  young  women  in  charge 
of  appellant's  business  did  or  did  not  exercise  proper  care  in 
attempting  to  collect  the  loan  in  question,  but  men  cannot 
differ  upon  the  question  as  to  whether  their  acts  were  so 
reckless  or  wanton  as  to  show  a  total  disregard  for  respond- 
ent's rights.  Nor  can  it  be  truthfully  said  that  the  acts  of 
either  one  or  of  all  of  them  combined  were  such  as  would 
indicate  oppression  or  a  wrongful  or  willful  intent  on  their 
part  to  injure  respondent.  The  difficulty  with  the  case  is 
that  all  the  acts  which  in  some  way  affected  respondent,  in- 
cluding those  of  the  person  obtaining  the  loan  and  those  of 
the  paymaster  and  other  employees  of  the  railway  company, 
whether  directly  attributable  to  the  acts  of  the  yoimg  women 
or  not,  were  charged  up  against  them.  The  law  does  not,  and 
in  the  nature  of  things  cannot,  allow  exemplary  or  punitive 
damages  for  mere  negligence,  although  gross,  nor  for  mis- 
takes that  may  affect  the  rights  of  others,  unless  some  act  or 
acts  indicative  of  bad  motives  or  an  intention  to  oppress  or 
wrongfully  vex  and  harass  another  is  made  manifest  Actual 
and  compensatory  damages  is  the  rule,  and  exemplary  or 
punitive  damages  the  exception.  As  the  evidence  now  stands, 
we  can  see  no  basis  for  the  allowance  of  exemplary  damages ; 
nor  can  we  see  any  evidence  whatever  upon  which  substantial 
damages  for  injured  feelings  or  humiliation  can  be  based. 

There  is  no  assignment  relative  to  the  allowance  of  actual 
damages.  In  view  of  this  fact,  and  in  view  of  all  the  facts 
and  circumstances  of  this  case,  we  shall  therefore  not  reverse 
S9  Utah— 20 
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the  judgment  unconditionally,  but  shall  do  so  upon  condi- 
tion only  that  the  respondent,  within  twenty  days, 
after  receiving  notice  of  this  decision,  shall  refuse  to  4 
remit  from  the  judgment  the  sum  of  $800  as  of  the 
date  of  the  judgment  The  judgment,  therefore,  should  be 
that  in  case  the  respondent,  within  twenty  days  after  re- 
ceiving notice  of  this  decision,  will  remit  the  sum  of  $800 
from  the  judgment  as  of  the  date  of  -its  rendition  in  the 
district  court  the  judgment  of  said  court  will  be  affirmed 
for  the  sum  of  $54.60,  without  costs  to  either  party;  and  in 
case  respondent  shall  refuse  to  so  remit  the  judgment  will 
be  reversed,  and  the  cause  remanded  to  the  district  court, 
with  directions  to  grant  a  new  trial  and  to  proceed  with  the 
case  in  accordance  with  the  views  herein  expressed.  In  case 
the  cause  is  reversed,  appellant  shall  recover  his  costs  on  this 
appeal.    It  is  so  ordered. 

McCARTY,  J.,  concurs. 

STRAUP,  J.  (concurring). 

I  concur  in  the  result  I  think,  though,  appellant  ought  to 
be  given  costs.  The  judgment  had  against  him  was  for 
$854.60.  His  only  remedy  to  obtain  relief  therefrom  was  by 
appeal  We  hold  that  $800  of  that  judgment  were  wrong- 
fully assessed  to  him.  To  that  extent,  which  was  largely 
the  whole  extent,  he  was  the  prevailing  party,  and  ought  to 
have  his  costs. 


SMITH  et  aL  v.  CUMMINGS  et  al 

No.  2178.    Decided  June  15»  1911  (117  Fac  88). 

1.  Anhcals — OwNEBSHip  OP  Stock — ^BvmENOB.  A  sheep  brand  re- 
corded under  Comp.  Laws  1907,  section  89,  la  not  prima  fade 
evidence  of  ownership  in  the  person  procurUig  the  record*  on 
an  issue  of  ownership.     (Page  808.) 

2.  Tbiai^—Invadiko  Pbovincb  of  Jubt— Wbmht  of  Evn)BNCB.  While 
the  legislature  may,  within  certain  limits,  declare  what  prima 
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facie  shall  be  snflElcient  to  establish  a  given  fact,  the  courts,  in 
the  absence  of  statute,  cannot,  as  a  matter  of  law,  declare  what 
effect  shall  be  given  any  particular  act  or  circumstance  where 
the  evidence  is  conflicting.     (Page  312.) 

3.  Tbial— iNSTBucnoNB — ^Weight  of  Evidence.  The  court,  in  sub- 
mitting a  case  in  which  the  effect  of  marks  or  brands  of  animals 
is  involved^  should  not  single  out  any  particular  mark  or  brand 
and  tell  the  Jury  what  its  effect  as  evidence  is,  but  should  submit 
to  them  all  the  marks  and  brands,  whether  recorded  or  not,  to 
be  considered  in  connection  with  all  the  other  evidence  of  own- 
ership and  of  identification,  to  be  given  such  weight  as  in  their 
Judgment  they  deem  them  entitled  to.    (Page  314.) 

Appeal  from  District  Court,  Fourth  District;  Hon.  J. 
E.  Booth,  Judge. 

Action  by  M.  A,  Smith  and  another  against  E.  J.  Cum- 
mings and  another,  partners  as  Cummings,  &  Mahonejr. 

Judgment  for  plaintiff.    Defendants  appeal. 

RstEBSED  AND  BEMAISTDEI). 

W.  8.  Willis  and  Thurman,  Wedgmood  &  Irvine  for 
appellants. 

Chase  Hatch  for  respondents. 

FRICK,  C.  J. 

This  was  an  action  in  claim  and  delivery  to  recover  pos- 
session of  three  white  and  one  black  sheep  of  which  respond- 
ents claimed  to  be  the  owners  and  entitled  to  possession. 
Appellants  in  their  answer  also  claimed  to  be  the  owners  of 
and  entitled  to  possession  of  said  sheep.  The  only  issue,  there- 
fore, was  who  owned  the  sheep.  The  jury  found  that  respond- 
ents were  the  owners  of  the  three  white  sheep  and  that  ap- 
pellants ovmed  the  black  ona  Judgment  was  entered  ac- 
cordingly from  which  appellants  prosecute  this  appeaL 

The  evidence  relative  to  the  ownership  of  the  sheep  is  very 
conflicting,  and  the  only  questions  for  review  relate  to  the 
diai^  of  the  court  as  given  to  the  jury.     As  evidence  of 
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ownership  respondents  produced  and  introduced  in  evidaice 
a  certified  copy  of  the  record  of  their  marks  and  brands 
•which  were  recorded  in  accordance  with  Comp.  Laws  1907, 
section  39.  That  section  provides  for  the  recording  of  marks 
and  brands,  and  further  provides  that  when  recorded  the  re- 
corder "shall  furnish  to  the  owners  certified  copies  of  all 
marks  or  brands,  which  certificates  shall  be  deemed  evidence 
in  law."  The  sheep  in  question  were  marked  with  certain 
cuts  and  slits  in  the  ears  and  also  with  what  is  called  a  "wool 
brand,"  which  consisted  of  daubs  of  paint  placed  on  the  wool 
on  the  bodies  of  the  sheep.  It  seems  that  a  portion  of  the 
sheep  belonging  to  both  parties  were  marked  and  branded 
alike,  or,  at  least,  with  marks  and  brands  that  seemed  to  be 
so.  The  court,  among  other  instructions,  charged  the  jury 
as  follows :  "If  you  find  the  recorded  mark  of  swallow  fork 
in  the  right  ear  and  crop  and  upper  slope  in  the  left  ear  is 
the  mark  of  the  plaintiffs  (respondents),  then  that  mark  indi- 
cates prima  facie  ownership  in  the  plaintiffs.  But  this  may 
be  overcome  by  other  evidence  of  ownership  in  the  defend- 
ants (appellants)."  Appellants  contend  that  this  charge  is 
erroneous  and  that  it  is  prejudicially  so. 

At  first  blush  we  were  impressed  with  the  thought  that  in 
view  that  respondents'  marks  and  brand  were  duly  recorded 
the  charge  embodied  a  correct  principle  of  law,  but  after 
making  a  thorough  investigation  of  the  statutes  of  the 
different  states  upon  the  subject  of  marks  and  brands,  1 

and  the  decisions  of  the  courts  thereon,  we  have  been 
forced  to  the  conclusion  that  the  court  erred  in  charging  the 
jury  that  the  recorded  mark  of  respondents  was  prima  facie 
evidence  of  ownership.  In  other  words,  it  was  error  to 
charge  that  the  mere  production  in  evidence  of  the  recorded 
mark  or  brand  is  sufficient  without  anything  more  to  es- 
tablish title  in  the  owner  of  the  mark  or  brand  to  an  animal 
marked  or  branded  with  such  mark  or  brand. 

In  a  number  of  the  states  and  territories  it  is  expressly 
provided  by  statute  what  the  probative  force  or  effect  of 
recorded  marks  or  brands  shall  be.  Such  is  the  case  in 
Arizona,  Brill  v.  Christy,  7  Ariz.  217,  63  Pac  759 ;  in  Cali- 
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fomia,  Kerr's  Pol.  Code,  section  3172 ;  in  Colorado,  Chesnut 
V.  People,  21  Colo.  512,  42  Pac.  656;  in  Idaho,  State  v. 
Dunn,  13  Idahp,  9,  88  Pac.  235 ;  in  New  Mexico,  Chavez  v. 
Territory,  6  N.  M.  465,  30  Pac.  903,  and  in  Texas  by  con- 
struction as  appears  from  Schneider  v.  Fowler,  1  White  & 
W.  Civ.  Cas.  Ct  App.,  sections  856-858 ;  De  Garex  v.  Oaivan, 
55  Tex.  67;  and  Smith  v.  State,  1  Tex.  App.  133.  In  all 
of  the  foregoing  states  and  territories,  except  Texas,  the 
statute  provides  in  express  terms  that  recorded  marks  and 
brands  shall  be  prima  facia  evidence  of  ownei'ship.  We  shall 
refer  to  the  Texas  statutes  again  later. 

In  Kansas  and  Oregon,  where  the  statute  is  silent  with 
r^ard  to  what  effect  recorded  marks  and  brands  shall  have 
as  evidence  of  ownership,  it  is  held  that  such  marks  and 
brands,  like  other  marks  and  brands,  are  some  evidence  of 
ownership  which  is  to  be  considered  in  connection  with  all 
the  other  evidence.  (State  v.  Folfley,  75  Kan.  406,  89  Pac 
1046,  93  Pac,  337,  12  Am.  &  Eng.  Ann.  Cas.  412 ;  Stewart 
V.  Hunter,  16  Ore.  66, 16  Pac  876,  8  Am.  St  Eep.  267.) 

In  the  Kansas  case,  in  the  headnote  written  by  the  court, 
the  law  relative  to  recorded  brands  is  stated  thus:  "The 
jury  have  the  right  to  consider  the  fact  that  the  cattle  alleged 
to  have  been  stolen  bore  the  brand  of  the  complaining  witness- 
as  some  evidence  that  they  were  owned  by  him." 

The  California  Supreme  Court,  in  People  v.  Bolanger,  71 
Cal.  17,  11  Pac.  799,  in  speaking  of  the  effect  of  an  unre- 
corded mark,  says:  "An  earmark  used  by  the  alleged 
owners  of  hogs  was  some  evidence  of  ownership.'^ 

In  the  abs^ice  of  statutes  fixing  the  legal  effect  of  recorded 
marks  and  brands,  the  foregoing  courts  give  recorded  and  un- 
recorded marks  and  brands  precisely  the  same  effect,  namely, 
that  they  may  be  considered  by  the  jury  the  same  as  others 
marks  of  identification  as  some  evidence  tending  to  show  or  es- 
tablish ownership,  and  the  weight  or  effect  that  any  particular 
mark  or  brand  shall  receive  is  a  question  to  be  determined  by 
the  jury,  and  not  by  the  court 

The  cases  from  Tennessee  and  Kentucky  may  be  said  to  be 
to  the  same  effect  as  those  from  Kansas  and  Oregon*    See 
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People  V.  Devavlt,  11  Heisk.  (Tenn.)  431,  and  Plummer  v. 
Newdigate,  2  Duv.  (Ky.)  1,  7  Am.  Dec.  479. 

After  a  thorough  research  we  have  been  unable  to  find  a 
single  case  where,  in  the  absence  of  a  statute  to  that  effect,  the 
courts  have  held  that  the  production  of  the  record  of  marks 
or  brands  constitutes  prima  facie  evidence  of  ownership. 
There  is  no  statute  in  force  in  this  state  which  provides  what, 
if  any,  probative  effect  shall  be  given  to  recorded  marks  or 
brands,  or  which  provides  that  such  marks  or  brands  shall 
receive  any  other  or  greater  force  as  evidence  of  ownership 
than  any  other  mark  or  brand  vrith  which  the  owner  may 
mark  or  brand  his  live  stock  for  the  purpose  of  identification. 
Counsel  for  respondent,  however,  insist  that  unless  the  record 
of  the  mark  or  brand  be  declared  to  constitute  prima  facie 
evidence  of  ownership  the  recording  of  the  mark  or  brand  is 
but  an  idle  ceremony.  Such  a  result  does  not  necessarily 
follow.  The  statute  in  effect  provides  that  a  person  who  re- 
cords his  mark  or  brand  becomes  the  exclusive  owner  thereof, 
and  every  other  person  is  prohibited  from  recording  or  using 
a  like  brand.  This  thus  gives  the  owner  of  live  stock  the 
exclusive  right  to  use  a  particular  mark  or  brand  for  the  pur^ 
pose  of  identifying  his  stock,  and,  no  doubt,  when  such  a  mark 
or  brand  is  found  on  cattle  or  any  other  live  stock  it  affords 
evidence  more  or  less  strong  of  the  ownership  of  the  stock 
marked  or  branded  with  the  recorded  mark  or  brand  of  the 
person  having  recorded  the  same  as  his  own.  If,  however,  we 
were  inclined  to  do  what,  so  far  as  we  are  aware,  no  other 
court  has  done,  namely,  declare  that  the  record  of  a  mark  or 
brand  is  prima  facie  proof  of  ownership,  yet,  in  view  of  the 
history  of  the  legislation  in  this  territory  and  state  upon  the 
subject  of  marks  and  brands,  we  think  this  should  not  be  done. 
The  first  enactment  relating  to  marks  and  brands  was  passed 
by  the  territorial  legislature  of  Utah  in  January,  1866. 
(Comp.  Laws  Utah  1876,  p.  98.)  That  act,  like  the  present 
statute,  was  silent  with  respect  to  what  evidentiary  effect 
should  be  given  to  recorded  marks  or  brands.  The  next  act, 
which  was  a  very  comprehensive  law  upon  the  subject,  was 
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adopted  March  11,  1886.    1  Comp.  Laws  Utah  1888,  p.  779. 
Section  11  of  that  act  was  in  the  following  words: 

"In  any  trial  under  the  provisions  of  this  act,  the  proof  of  the 
brands  and  marks  shall  be  deemed  sufficient  to  identify  all  classes  of 
liye  stock  mentioned  in  this  act,  and  shall  te  prima  facie  evidence 
of  atanership  of  such  stock."  1  Comp.  Laws  Utah  1888,  p.  782.  (Italic 
ours.) 

This  act  was  slightly  amended  in  1897.  (Laws  Utah 
1897,  p.  47.  The  law  upon  the  subject  of  marks  and  brands 
was  considerably  abridged  when  the  Revised  Statutes  of 
Utah  1898,  were  adopted,  as  appears  from  chapter  2  of  title 
2  of  that  revision,  which  superseded  and  constituted  all  the 
law  upon  that  subject  from  and  after  January  1,  1898.  In 
the  Eevised  Statutes  of  Utah  1898,  the  section  with  reference 
to  what  effect  recorded  marks  or  brands  shall  have  was  en- 
tirely omitted.  The  law  upon  this  subject  as  found  in  the 
Bevised  Statutes  of  Utah  1898,  was  subsequently  carried  into 
Comp.  Laws  Utah  1907,  and  constitutes  sections  36  to  47  of 
that  compilation.  The  law,  therefore,  as  now  in  force  in  this 
state,  and  which  was  in  force  when  the  cause  of  action  in 
question  arose,  not  only  does  not  provide  what,  if  any,  effect 
shall  be  given  to  recorded  marks  or  brands,  but  the  very  pro- 
vision which  did  provide  that  recorded  marks  and  brands 
should  constitute  prima  fade  evidence  of  ownership  has  been 
entirely  eliminated,  and  for  more  than  twelve  years  has  not 
been  a  part  of  the  law  of  this  state  upon  that  subject  In 
view,  therefore,  that  at  one  time  there  was  a  statute  in  force 
in  this  state  which  provided  what  evidentiary  effect  should 
be  given  to  recorded  marks  and  brands,  which  statute  has  been 
repealed,  or,  at  least,  eliminated  from  the  law  upon  the  sub- 
ject, we  think  it  should  be  assumed  that  the  l^slature  had  a 
purpose  in  view  in  bringing  about  such  a  change  in  the  law 
respecting  marks  and  brands.  In  other  words,  we  think  no 
other  inference  is  permissible  than  the  one  that  the  legislature 
of  this  state,  by  eliminating  the  section  we  have?  quoted,  in- 
tended to  make  the  evidentiary  effect  of  recorded  marks  and 
hrands  precisely  the  same  as  that  given,  to  any  other  mark  or 
brand  that  an  owner  of  live  stock  might  apply  to  his  stock  as 
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marks  of  identification,  and  in  order  to  give  such  marks  and 
brands  as  great  a  practical  effect  as  possible  the  l^slature 
prohibited  the  duplication  and  use  of  recorded  marks  and 
brands  by  any  one  except  the  owner  thereof.  It  is  reasonably 
clear,  therefore,  that  the  legislature  did  not  intend  that  any 
mark  or  brand,  "whether  recorded  or  not,  should  be  deemed 
prima  facie  evidence  of  ownership  after  the  law  was  changed 
as  aforesaid. 

While  the  legislative  power  may,  within  certain  limits,  de- 
clare what  prima  facie  shall  be  deemed  suflScient  evi- 
dence for  the  purpose  of  establishing  a  given  fact,  yet  2 
the  courts,  in  the  absence  of  a  statute,  cannot,  as  a 
matter  of  law,  declare  what  probative  force  or  effect  shall  be 
given  to  any  particular  act  or  circumstance  where  the  evi- 
dence is  conflicting  or  where  conflicting  inferences  ^nay  be 
deduced  from  certain  facts.  If  courts  did  this  it  would  con- 
stitute an  invasion  of  the  province  of  the  jury,  which,  as  the 
trier  of  fact,  is  the  sole  judge  of  what,  if  any,  weight  shall  be 
given  to  any  particular  fact  or  circumstance  which  is  pro- 
duced in  evidence  before  them.  In  this  connection  we  re- 
mark that  the  suggestion  that  in  the  absence  of  a  statute  the 
courts  of  Texas  have  declared  that  recorded  marks  and  brands 
constitute  prima  facie  evidence  of  ownership  is  clearly  erron- 
eous. The  statute  law  of  Texas  upon  the  subject  is  as  fol- 
lows: The  first  act  concerning  marks  and  brands  in  force  in 
that  state  is  found  at  page  315  of  Oldham  &  White's  Digest 
Laws  of  Texas,  published  in  1859.  Article  1407  as  found  in 
tie  work  just  lef erred  to,  and  which  is  a  part  of  the  law  still 
in  force  in  Texas,  reads  as  follows:  *^o  brands,  except  such 
as  are  recorded  by  the  ofl5cers  named  in  this  act,  shall  be 
recognized  in  law  as  any  evidence  of  ownership  of  the  cattle, 
horses,  or  mules  upon  which  the  same  may  be  used."  This  sec- 
tion was  carried  into  Revised  Statutes  of  Texas,  1879  as  arti- 
cle 4561.  In  connection  with  the  article  above  quoted  there 
was  also  another  article  or  section.  In  the  latter  artide  (4574) 
it  was  in  effect  provided  that  no  person  shall  be  permitted  to 
treat  any  animal  as  an  eetray  which  was  marked  or  branded 
with  a  registered  mark  or  brand.    Ccmstruing  these  two  sec- 
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tions  Ix^ther,  the  Court  of  Civil  Appeals  of  Texas,  in  the 
case  of  Schneider  v.  Ftmler,  supra,  held  that  in  view  of  the 
section  just  mentioned  it  was  intended  that  a  recorded  mark 
or  brand  should  constitute  prima  fade  evidence  of  ownership. 
The  Supreme  Court  of  Texas,  in  passing  upon  this  question 
in  De  Garca  v,  Galvan,  supra,  said :  "It  was  error  to  charge 
in  effect  that  the  brand  of  the  claimant  recorded  was  not 
proof  of  ownership.  It  is  the  very  purpose  of  the  law  in  re- 
quiring registration  that  it  shall  be  notice  and  prima  facie 
proof  of  ownership* '^  The  first  Texas  case  above  referred  to 
was  decided  in  1883  and  the  last  one  in  1881.  The  sections 
of  the  statute  to  which  we  have  referred  were  in  force  when 
both  of  those  cases  were  decided  and  remained  in  force  in 
1895  as  appears  from  the  Eevised  Statutes  of  Texas  1895, 
articles  4930  and  4958,  which  are  the  same  as  articles  4561 
and  4574  aforesaid.  It  will  thus  be  seen  that  while  the  stat- 
ute of  Texas  did  not,  perhaps,  in  express  terms  make  regis- 
tered marks  or  brands  prima  facie  evidence  of  ownership,  yet 
by  the  construction  that  the  courts  of  Texas  placed  thereon, 
such  was  its  effect  The  courts  of  Texas,  therefore,  did  not, 
either  in  substance  or  effect,  hold  that  courts,  in  the  absence 
of  a  statute,  may  declare  that  the  mere  production  of  the 
record  of  marks  or  brands  makes  the  record  thereof  prima 
facie  evidence  of  ownership.  In  a  later  Texas  case,  Alex- 
ander V.  State,  24  Tex.  App.  126,  5  S.  W.  840,  which  was 
decided  several  years  after  the  other  Texas  cases  to  which  we 
have  referred,  it  was  held  that  the  statute  of  Texas  "does  not 
make  it  (the  recording  of  the  brand)  prima  facie  proof  of 
ownership,  nor  attach  to  it  any  particular  weight,  or  even  ex- 
pressly declare  it  admissible  evidence.  It  is  like  any  other 
evidence  of  ownership,  and  having  been  admitted  in  evidence, 
is  for  the  consideration  of  the  jury,  like  any  other  evidence," 
It  should  be  noted  that  no  mention  is  made  in  this  case  of  the 
prior  Texas  cases^  and  hence  it  must  be  assumed  that  the  prior 
Texas  cases^  one  of  which  was  decided  by  the  Supreme  Court 
of  Texas,  the  court  of  last  reBortj  were  overlooked  by  the  court 
deciding  the  latter  caseu 
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But  whatever  effect  be  given  to  the  Texas  cases^  in  this 
state^  as  we  have  pointed  out,  the  statute  which  provided  that 
the  record  of  a  mark  or  brand  should  constitute  prima  facie 
evidence  of  ownership  was  eliminated  from  the  law  upon  that 
subject.  This  fact,  to  our  minds,  is  a  strong  circumstance, 
and  may  be  considered  as  proof  that  the  legislature  did  not 
deem  it  wise  to  longer  place  any  particular  legal  effect  upon 
marks  and  brands  whether  recorded  or  not,  but  deemed  it  best 
that  all  marks  and  brands  may  be  received  and  considered  as 
evidence  for  the  purpose  of  identification  and  as  some  evi- 
dence Df  ownership,  as  stated  in  the  cases  referred  to,  supra, 
but  should  not  be  declared  prima  facie  evidence  which,  stand- 
ing alone,  should  be  sufficient  to  require  an  adverse  claimant 
of  animals  to  assume  the  burden  of  proof  upon  the  question  of 
ownership.  No  doubt  various  reasons  could  be  assigned  why 
the  legislature  may  have  thought  a  provision  fixing  the  pro- 
bative effect  of  a  recorded  mark  or  brand  unwise,  but  it  is 
not  deemed  either  wise  or  profitable  to  speculate  upon  such 
reasons. 

What  has  been  said  practically  disposes  of  the  objections 
urged  against  the  other  instructions. 

The  court,  in  submitting  a  case  to  a  jury  in  which  the 
effect  of  recorded  or  unrecorded  marks  or  brands  is  involved, 
should  not  single  out  any  particular  mark  or  brand  and  tell 
the  jury  what  its  effect  as  evidence  is,  but  should  sub- 
mit to  them  all  the  marks  and  brands,  whether  ro-  3 
corded  or  not,  and  tell  them  to  consider  all  of  them  in 
connection  with  all  the  other  evidence  of  ownership  and  of 
identification,  if  any,  and  give  such  marks  and  brands  such 
weight  and  effect  as  in  their  judgment  under  all  the  circum- 
stances they  deem  them  entitled  to.  The  jury  may  be  told 
tVt  they  should  determine  the  weight  or  effect  to  be  given  to 
any  mark  or  brand  from  all  the  facts  and  circumstances.  If 
so  considered,  the  jury  may  no  doubt  find  that  a  particular 
mark  or  brand  has  more  weight  than  another,  and  may  in 
their  judgment  be  sufficient  to  establish  ownership,  but  this  is 
for  the  jury  and  not  for  the  court  to  pass  upon. 
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The  judgment  is  reversed  and  the  cause  remanded  to  the 
district  court,  with  directions  to  grant  a  new  trial  and  to  pro- 
ceed with  the  case  in  accordance  with  the  views  herein  ex- 
pressed.   Appellants  to  recover  costs. 

McCARTY,  J.,  concurs. 

STRAUP,  J.  (concurring.) 

I  concur  in  the  result  reversing  the  judgment  However, 
I  am  of  the  opinion  that  the  appellants  ought  not  to  have  costs. 
Under  the  statute  (Comp.  Laws  1907,  section  3344)  "costs 
on  appeal  are  in  the  discretion  of  the  court  (1)  when  a  new 
trial  is  ordered,"  or  (2)  "when  a  judgment  is  modified."  At 
the  outset  all  that  was  involved  in  this  case  was  the  value  and 
right  of  possession  of  four  common  sheep  alleged  in  the  com- 
plaint to  be  of  the  value  of  six  dollars  each,  and  in  the  answer 
$8.50  each.  The  jury,  by  their  verdict,  awarded  three  sheep 
to  the  plaintiffs  and  one  to  the  defendants.  The  defendants, 
not  to  vindicate  or  have  settled  any  legal  principle  involved 
in  the  case,  but  to  defend  a  mere  pecuniary  interest  alleged 
by  them  to  be  worth  only  $10.50,  prosecuted  this  appeal  on  a 
transcript  consisting  of  325  pages,  a  printed  abstract  of  sixty- 
four  pages  and  a  printed  brief  of  sixteen  pages,  a  cost,  includ- 
ing fees,  of  something  like  $150.  Though  the  defendants 
had  the  right  to  prosecute  the  appeal  without  any  reference  to 
the  amount  claimed  or  involved,  yet  when  the  amoimt  in- 
volved is  so  greatly  disproportionate  to  the  costs,  and  when 
compared  with  them  is  almost  insignificant,  it  would  seem 
that  something  else  besides  defending  or  protecting  a  mere 
monetary  interest  prompted  the  appeal.  The  awarding  of 
costs  being  here  discretionary,  I  think  neither  party  should  be 
given  costs* 
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MNNELL  et  aL  v.  ARMOUKA. 
No.  2210.    Decided  June  16,  1911  (117  Pac  49). 

1.  BAWKBUPTCT — DiSCHABOB    IN    BaWKBUPTCT — CLAIMS    DISCHAB6B). 

A  creditor,  whose  claim  was  scheduled  In  a  petition  in  bank- 
ruptcy under  debtor's  right  name,  and  provable,  had  a  salt 
pending  in  justice's  court  against  the  debtor,  under  a  wrong 
name,  by  reason  of  the  action  of  the  justice.  There  was  nothing 
to  show  that  the  creditor  had  dealt  with  the  debtor  under  the 
wrong  name.  Heldf  that  the  claim  of  the  creditor  was  properly 
scheduled,  and  a  discharge  in  bankruptcy  released  the  debtor, 
under  Bankr.  Act,  July  1,  1898,  c.  641,  section  17,  80  Stat  550 
(U.  S.  Comp.  St  1901,  p.  8428),  from  liability  thereon.  (Page 
820.) 

2.  Patmeniv— VoLTJNTAET  Patmkkt.  Where  a  judgment  debtor, 
who  had  obtained  a  discharge  in  bankruptcy  releasing  him  from 
liability  on  the  judgment,  delivered  to  an  officer  threatening  to 
levy  on  the  entire  business  of  the  debtor  to  satisfy  the  judg- 
ment a  check,  on  the  undersigned  that  it  should  be  deposited 
with  the  clerk  of  the  court  to  be  returned  to  the  debtor  on  his 
establishing  his  claim  that  the  liability  was  discharged,  the 
delivery  of  the  check  was  not  a  voluntary  pasrment,  and  the 
debtor  could  recover  the  check.    (Page  323.) 

Appeal  from  District  CJourt,  Third  District;  Hon,  M.  L. 
Ritchie,  Judga 

Proceedings  by  Fraiik  Armoura,  alias  Frank  Arima,  to 
qnash  an  execution  issued  against  him  on  a  judgment  re- 
covered against  him  bj  G.  V.  Finnell  and  another^  as  Finnell 
JbHutchins. 

Judgment  quashing  the  execution.  Judgment  creditois 
appeal. 

APFntMED* 

E.  A.  Walton  for  appellants. 
E.  A.  Smith  for  respondent 
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FRICK,  C.  J. 

This  was  a  summary  proceeding  instituted  in  the  forcing 
action,  and  based  upon  a  motion  to  quash  an  execution  which, 
it  is  alleged,  was  issued  or  based  upon  a  judgment  which,  for 
the  reasons  hereinafter  stated,  was  and  is  unenforceable 
against  the  respondent. 

The  undisputed  facts,  briefly  stated,  are:  That  on  the 
5th  day  of  February,  1907,  respondent,  under  his  name  of 
Frank  Arima,  filed  his  petition  in  the  United  States  Dis- 
trict Court  in  which,  after  setting  forth  the  necessary  facts, 
he  prayed  to  be  adjudged  a  bankrupt  and  discharged  as  such. 
In  connection  with  said  petition,  he  duly  filed  the  schedules, 
oaths,  and  summary  required  by  the  bankruptcy  act  In  such 
schedules  he  set  forth  the  fact  that,  among  others,  he  was  in- 
debted to  appellants  upon  an  open  account,  which  he 
scheduled  in  the  following  words:  "One  due  C.  V.  Finnell 
and  L.  J.  Hutchings,  doing  business  as  Finnell  &  Hutchings, 
a  partnership^  of  Bingham,  Utah,  contracted  during  years 
1904  and  1906,  being  an  open  account  for  meat  and  mer- 
chandise sold  and  delivered  to  bankrupt,  of  the  full  value  of 
$128.30,  action  having  been  commenced  on  this  account  in 
the  juBtice^s  court  of  Murray  City,  Utah ;"  that  on  the  9th 
day  of  February,  1907,  the  United  States  District  Court  duly 
entered  an  order  adjudging  respondent  a  bankrupt ;  that  the 
action  referred  to  in  the  statement  just  quoted  from  was 
pending  in  said  justice^s  court  when  respondent  was  adjudged 
a  bankrupt ;  that  thereafter,  on  the  3d  day  of  June,  1907,  and 
after  all  of  the  provisions  of  the  bankruptcy  act  had  been 
fully  complied  with,  said  United  States  District  Court  duly 
entered  an  order  discharging  respondent  from  all  debts  prov- 
able under  the  bankruptcy  act,  and  excepted  from  said  dis- 
charge only  such  as  are  excepted  in  said  act;  that  the  re- 
spondent was  not  indebted  to  appellants  otherwise  than  on 
said  open  account  and  in  the  amount  aforesaid ;  that,  notwith- 
standing  said  bankruptcy  proceedings,  and  after  respondent 
had  becoi  adjudicated  a  bankrupt  as  aforesaid,  appellants 
nevertheless  proceeded  with  the  action  pending  in  the  jus- 
tice's court  aforesaid,  and  on  the  19th  day  of  March,  1907,  a 
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judgment  was  entered  in  said  action  against  the  respondent; 
that  respondent  in  said  action  was  sued  by  the  name  of  Frank 
Armoura  and  judgment  was  entered  against  him  by  said 
name,  although  his  true  name  is  Frank  Arima;  that  a  tran- 
script of  said  judgment  was  thereafter  duly  filed  in  the  office 
of  the  district  court  clerk  in  Salt  Lake  County,  and  that,  prior 
to  the  4th  day  of  July,  1910,  an  execution  was  duly  issued  by 
said  clerk  on  said  judgment ;  tbat  on  and  prior  to  the  4th  day 
of  July,  1910,  the  respondent  owned  and  was  conducting  a 
small  business  at  Wandemere,  Salt  Lake  County,  from  which 
he  derived  some  profit;  that  on  the  4th  day  of  July  aforesaid, 
which  was  one  of  the  best  biisiness  days  in  the  year  for  said 
business,  respondent  during  said  day  had  received  from  said 
business  the  sum  of  $120 ;  that  on  said  day,  while  the  respond- 
ent was  conducting  his  said  business,  and  while  his  receipts 
were  increasing,  one  C.  L.  Schettler,  a  deputy  sheriff  of  Salt 
Lake  County,  who  had  the  execution  aforesaid  in  his  hands 
for  service,  demanded  payment  of  the  judgment  so  obtained 
in  said  justice's  court  of  Murray  City  as  aforesaid,  which, 
with  interest  and  costs,  amounted  to  the  sum  of  $212.05,  from 
the  respondent ;  that  said  deputy  sheriff,  at  the  time  he  made 
demand  for  payment  as  aforesaid,  informed  respondent  that 
he,  said  deputy,  had  said  execution  in  his  possession,  and  that, 
unless  payment  of  said  judgment  were  made  immediately  by 
respondent,  he  (the  said  deputy)  would  dose  up  and  take 
possessioij  of  respondent's  business ;  that  respondent  then  in- 
formed said  deputy  sheriff  that  he  (the  respondent)  had  ob- 
tained the  benefit  of  the  bankruptcy  act,  and  that  he  'Tiad 
been  discharged  in  bankruptcy  from  said  indebtedness;"  that 
it  was  then  agreed  between  said  deputy  sheriff  and  reqwnd- 
ent,  in  order  to  prevent  said  deputy  from  taking  possession  of 
said  business,  respondent  would  give,  and  he  did  give,  said 
deputy  a  check  for  the  amount  of  said  judgment,  with  the 
understanding,  however,  that  said  check  was  to  be  deposited 
with  the  clerk  of  the  district  court  of  Salt  Lake  County,  and 
in  case  respondent  established  his  claim  that  he  was  not  in- 
debted on  said  judgment  because  of  his  discharge  as  a  bank- 
rupt, as  aforesaid,  he  was  to  have  his  chec^  returned  to  him. 
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The  deputy  sheriff  took  the  check  with  that  understanding, 
deposited  the  same  in  the  clerk's  office^  and  the  respondent 
Gonmienoed  this  proceeding  to  quash  the  execution  attempted 
to  be  enforced  as  aforesaid.  The  deputy  sheriff,  in  referring 
to  respondent's  claim  that  the  execution  was  unjustly  issued, 
and  that  he  had  been  discharged  as  a  bankrupt,  said :  ^'I  told 
him  I  didn't  know  anything  about  that;  I  either  had  to  get 
the  money  or  levy  on  his  place ;  so  he  gave  me  a  check.  .  .  . 
I  told  him  I  would  turn  it  into  court  He  said  *I  will  establish 
my  claim  (the  discharge  in  bankruptcy).'  I  said,  *You  can 
do  that' "  Eespondent  in  this  connection  testified :  "He  (the 
deputy  sheriff)  told  me  if  I  don't  pay  it  he  is  going  to  levy  on 
my  place,  attach  my  things.  That  time  I  was  doing  good  busi- 
ness. Fourth  of  July  I  got  the  best  day  in  the  season.  .  .  I 
was  busy ;  was  afraid  he  was  going  to  attach  if  I  didn't  pay ; 
levy  on  my  place."  It  also  was  made  to  appear  that  appel- 
lants, under  the  name  of  Finnell  &  Hutchings,  were  doing 
business  at  Bingham,  Salt  Lake  County,  when  respondent 
filed  his  petition  in  bankruptcy.  Upon  cross-examination, 
appellants'  counsel  sought  to  show  that  respondent  was 
known  by  more  than  one  name,  and  in  this  connection  he  was 
asked  about  his  other  name,  Armoura,  and  how  he  spelled  it 
Respondent  answered:  "That  is  not  my  name,  but  the  court 
put  my  name  Frank  Armoura;  but  my  true  name  is  Frank 
Arima."  By  this  the  witness  meant  that  in  the  case  pending 
in  the  justice's  court  of  Murray  City  "the  court"  had  given 
him,  or  that  he  was  sued  by,  the  name  of  Frank  Armoura,  in- 
stead of  Frank  Arima. 

Appellants  offered  no  evidence,  and  nothing  is  made  to  ap- 
pear from  which  it  can  be  inferred  that  respondent's  name 
was  not  Arima,  or  that  he  was  ever  known  by  any  other  name, 
or  that  appellants  knew  and  dealt  with  him  as  Armoura,  the 
name  by  which  he  was  sued.  It  also  appears  that  the  check  was 
cashed,  and  that  the  proceeds  thereof  were  deposited,  instead 
of  the  check,  with  the  clerk  of  the  district  court.  Upon  sub- 
stantially the  foregoing  facts,  the  court  made  conclusions  of 
law  and  directed  judgment  that  the  execution  be  quashed,  and 
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that  the  money  on  deposit  with  the  clerk,  as  aforesaid,  be  re- 
turned to  respondent 

But  two  questions  are  presented  for  review:  (1)  Did  the 
order  entered*  by  the  United  States  District  Court,  discharg- 
ing respondent  as  a  bankrupt  debtor,  include  the  daim  in 
question;  and  (2)  if  it  did  so,  was  the  payment  made  by  re- 
spondent volimtarj',  so  that  he  may  not  recover  it  back  ? 

With  regard  to  the  first  proposition,  section  17  of  the  bank- 
ruptcy act  of  July  1, 1898,  c  641,  30  Stat  550  (U.  S.  Comp. 
St  1901,  p.  3428),  so  far  as  material  here,  provides: 

"A  discharge  in  bankruptcy  shaU  release  a  bankrupt  from  all 
provable  debts  except  such  as    .    .    .     (3)  have  not  been  duly 
scheduled  in  time  for  proof  and  allowance,  with  the  name  of  the      1 
creditor  if  known  to  the  bankrupt  unless  such  creditor  had 
notice   or   actual   knowledge   of   the   proceedings   in   bankruptcy.* 

If,  therefore,  the  claim  in  question  was  duly  scheduled  as 
provided  by  that  portion  of  section  seventeen  just  quoted,  or 
if  not  80  scheduled  the  creditor  nevertheless  had  notice  or  ac- 
tual knowledge  of  the  pendency  of  the  bankruptcy  proceedings, 
so  that  he  might  have  proved  his  claim,  then  the  discharge  is 
complete.  This  precise  question  was  before  the  Supreme 
Court  of  Kansas,  in  the  case  of  Zimmerman  v.  Ketchum, 
66  Kan.  98,  71  Pac.  264,  11  Am.  Bankr.  Eep.  190,  where  it 
was  held  that  if  the  claim  was  properly  scheduled  then  the 
banknipt  was  entitled  to  be  discharged,  where,  as  in  this  case, 
it  appeared  that  the  claim  was  one  which  was  provable  under 
the  bankruptcy  act.  In  the  case  of  Claster  v.  Soble,  22  Pa, 
Super.  Ct.  631,  10  Am.  Bankr.  Rep.  446,  it  was  held  that  in 
case  a  claim  is  reduced  to  judgment,  as  was  done  in  the  case 
at  bar,  after  the  bankruptcy  proceedings  had  been  commenced, 
and  although  the  claim  was  not  scheduled,  yet,  if  the  creditor 
has  actual  knowledge  of  the  pendency  of  the  bankruptcy  pro- 
ceedings in  time  to  file  and  prove  his  claim,  the  bankrupt  is 
nevertheless  discharged  from  all  liability  on  such  judgment 
The  court,  in  referring  to  the  provisions  of  section  seventeen 
of  the  bankruptcy  act,  a  portion  of  which  we  have  quoted, 
says :  "It  is  very  clear  from  this  provision  the  plaintiffs  hav- 
ing admitted  that  they  had  knowledge  of  the  proceedings  in 
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bankruptcy,  'that  the  defendant  was  discharged  from  all  per- 
sonal liability  on  the  note  upon  which  the  judgment  was  en- 
tered. It  follows,  of  course,  that  the  judgment  had  no 
validity,  and  that  all  proceedings  thereunder  were  absolutely 
void."  While  there  was  no  evidenoe  in  this  proceeding  that 
the  appellants  had  actual  knowledge  of  the  pendency  of  the 
bankruptcy  proceedings,  yet  the  evidence,  to  our  minds,  is 
conclusive  that  the  claim  which  was  merged  into  a  judgment 
on  which  the  execution  in  question  was  based  was  properly 
scheduled  by  respondent  in  time  to  permit  the  appellants  to 
prove  up  their  claim,  and  that  the  claim  in  question  was  one 
that  was  provable  within  the  provisions  of  the  bankruptcy 
act 

Appellants  do  not  dispute  the  fact  that  the  claim  was  prop- 
erly scheduled,  but  they  base  their  objection  entirely  upon  the 
groimd  that  respondent  ^as  known  by  two  names,  namely, 
Arima  and  Armoura.  As  we  have  already  shown,  respondent 
was  sued  by  the  name  of  Frank  Armoura,  and  the  juxigment 
was  entered  against  him  by  that  name.  The  bankruptcy  pro- 
ceedings were,  however,  commenced  and  conducted  in  the 
name  of  Frank  Arima,  which  was  respondent's  correct  name. 
It  is  contended,  therefore,  that  appellants  were  not  required 
to  pay  any  attention  to  bankruptcy  proceedings  wherein 
Arima  was  adjudged  a  bankrupt,  because  their  claim  was  not 
against  Arima,  but  against  Armoura,  and  that  Armoura  and 
Arima  are  not  idem  sonans.  The  diflBculty  with  this  conten- 
tion is  that  there  is  not  a  word  of  testimony  that  Arima  ever 
was  known  by  the  name  of  Armoura,  or  that  if  he  was  that 
appellants  ever  dealt  with  him  under  the  latter  name.  For 
aught  that  appears,  appellants  dealt  with  respondent  under 
his  name  and  the  misnomer  occurred,  as  the  respondent  says 
it  did,  in  the  justice's  court  of  Mxirray.  The  question  of  idem 
sonans  is  therefore  not  involved,  nor  is  the  question  of  whether 
the  claim  was  properly  scheduled  involved.  In  scheduling  the 
claim,  respondent  did  all  that  the  bankruptcy  act  required 
him  to  do,  and  having  done  so  he  is  entitled  to  be  released 


Utah— 21 


Digitized  by 


Google 


822  Thibty-Ninb  Utah. 

from  the  daim  in  question.  In  all  of  the  cases  cited  by  ap- 
pellants' counsel,  the  mistake  in  scheduling  was  made  in 
either  the  names  or  the  addresses  of  the  creditors.  The  mis- 
takes in  those  cases  were  made  by  the  bankrupts,  and  where 
such  is  the  case  the  bankrupt,  and  not  the  creditor  whose  name 
is  incorrectly  given,  must  bear  the  consequences.  In  the  case 
at  bar,  however,  the  bankrupt  gave  the  name  and  address  of 
appellants  correctly  and  scheduled  the  claim  in  conformity 
with  the  requirements  of  the  bankruptcy  act.  If  some  one, 
therefore,  applied  to  respondent  a  name  other  than  his  own, 
why  should  he  be  made  to  suffer  ?  He  asked  to  be  adjudicated 
a  bankrupt  imder  his  own  name,  and,  as  we  have  seen,  so  far 
as  the  evidence  discloses,  he  neither  claimed  any  other  nor  had 
transacted  business  under  any  other  name.  The  only  ground, 
therefore,  upon  which  the  contention  that  the  claim  was  not 
properly  scheduled  can  be  based  is  the  one  that  the  appellants 
had  an  action  pending  at  the  time  the  bankruptcy  proceedings 
were  oonmienced,  which  action  they  commenced  and  con- 
trolled themselves,  and  in  which  respondent  was  called  Frank 
Armoura,  instead  of  Frank  Arima,  as  he  should  have  been 
called.  Eliminate  from  this  case  the  action  pending  in  the 
justice's  court,  and  there  is  not  even  a  shadow  upon  which  to 
base  the  contention  that  the  claim  was  not  properly  scheduled 
Can  appellants  make  respondent  responsible  for  their  own  or 
the  justice's  blunder  in  applying  to  respondent  a  wrong  siuv 
name?  We  think  not  Appellants  have  not  referred  to  t 
single  case  which  even  moots  such  a  doctrine.  We  are  clearly 
of  the  opinion,  therefore,  that  the  claim  in  question  was  prop- 
erly scheduled ;  that  it  was  one  which  was  provable  under  the 
bankruptcy  act ;  and  hence  that  respondent,  by  his  discharge, 
was  released  from  the  legal  obligation  sought  to  be  enforced 
against  him  under  the  execution  in  question. 

In  proceeding  to  a  consideration  of  the  second  proposition, 
we  remark  that  we  are  hardly  prepared  to  admit  that,  in  view 
of  the  undisputed  facts,  the  question  of  voluntary  payment  ifl 
involved.  It  seems  to  us  that  the  check  was  given  and  re- 
ceived upon  the  express  condition  that,  if  respondent  should 
establish  the  fact  that  the  daim  in  question  had  heeai  di»- 
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charged  in  the  bankruptcy  proceedings,  he  should  then  re- 
ceive back  either  the  check  or  the  money  which  the 
check  represented.     Every  act  of  the  deputy  sheriff  2 

and  the  respondent  taken  after  the  receipt  of  the  check 
indicates  this  conclusion.  The  check,  therefore,  was  merely 
substituted  in  the  place  of  respondent's  property  or  business, 
which  the  deputy  sheriff  threatened  to  levy  upon.  We  think 
no  one  vrill  dispute  that,  if  the  deputy  sheriff  had  levied  on 
and  had  taken  possession  of  the  property  or  business  of  re- 
spondent, he  might  have  moved  to  quash  the  execution,  just 
as  was  done ;  and  if  it  had  been  found  that  there  was  no  valid 
judgment  to  support  the  execution  it  would  have  been 
quashed  and  respondent's  property  or  business  returned  to 
him,  just  as  was  the  case  with  the  money  realized  from  the 
check.  After  a  levy  had  been  made,  the  proper  proceaure 
was  to  move  to  quash  the  execution.  (Oorecke  v.  GampbeU, 
24  Neb.  306,  38  N.  W.  847.)  We  think  respondent  was  not 
prejudiced  in  the  right  to  contest  the  validity  of  the  execution 
by  substituting  the  check  for  the  business  or  property  which 
the  deputy  sheriff  threatened  to  take  into  possession. 

But,  assuming,  as  coimsel  for  appellants  has  assumed,  that 
under  the  facts  it  may  be  contended  that  the  doctrine  of  vol- 
untary payment  is  presented,  yet  the  question  remains 
whether  the  payment  in  question  constituted  a  voluntary  pay- 
ment or  not-  It  seems  to  us  that  all  the  facts  and  inferences 
point  to  a  contrary  conclusion.  Eespondent's  objection  was 
more  than  a  mere  temporary  protest,  which  was  ignored  or 
disregarded  by  him  in  giving  the  check.  As  we  have  seen,  the 
check  was  in  fact  given  conditionally,  and  the  deputy  sheriff 
himself  understood  and  complied  with  the  condition.  The 
dieck  was  not  applied  in  payment  of  appellants'  claim,  but 
was  deposited  with  the  clerk  of  the  district  court  and  respond- 
ent immediately  proceeded  to  establish  his  contention  that  he 
liad  been  discharged  as  a  bankrupt,  just  as  was  agreed  to  be 
done.  Moreover,  respondent  was  compelled  to  give  the  check, 
or  permit  the  deputy  sheriff  to  take  possession  of  his  property 
OT  business.  If  this  was  not  surrendering  property  under  com- 
pulsion, then  we  cannot  see  how  any  payment  could  be  ex- 
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cuscd  which  is  made  to  prevent  a  threatened  levy  under  ar 
execution.  This  case  is  not  one  where  there  was  a  threat  to 
levy  on  or  take  only  a  part  of  the  debtor's  property,  but  the 
threat  was  to  levy  on  and  take  possession  of  the  entire  busi- 
ness— all  the  debtor  had.  If  the  judgment  on  which  the  exe- 
cution was  based  was  given  upon  a  claim  from  which  respond- 
ent had  been  released  by  the  discharge  in  bankruptcy,  then 
the  attempted  levy  was  wrongful,  and  respondent,  in  order 
to  prevent  it,  was  justified  in  giving  the  check.  Where  pay- 
ment is  made  under  such  circumstances,  we  think  the  great 
weight  of  authority  is  to  the  effect  that  the  payment  is  invol- 
untary and  may  be  recovered  back. 

In  2  Page  on  Contracts,  section  802,  the  author,  in  discuss- 
ing this  subject,  says : 

"'fhe  weight  of  authority  is  that  payments  made  to  prevent  a 
threatened  wrongful  seizure  of  peraonallty  are  made  under  duress 
and  may  be  recoTered." 

In  Cox  V.  Welcher,  68  Mich.  263,  36  N.  W.  69, 13  Am.  St! 
Rep.  339,  Mr.  Justice  Campbell,  in  speaking  for  the  court, 
says: 

"The  attempt  to  compel  payment,  where  there  is  no  legal  bar- 
den,  is  regarded  as  a  legal  injury;  and  payment  made  to  avoid  the 
seizure  and  sale  of  property  to  pay  a  wrongful  claim  can  be  re- 
covered back  as  an  extorted  sum  for  which  there  was  no  con- 
sideration." 

In  Taylor  v.  Hall,  71  Tex.  213,  216,  9  S.  W.  141,  142,  the 
Supreme  Court  of  Texas,  in  referring  to  the  various  condi- 
tions under  which  the  law  permits  payments  of  money  to  be 
recovered  back,  says: 

"The  payment  is  generally  held  involuntary  and  recoverable  by 
the  payor,  when  made  to  an  officer  who  has  power  Inmiediately  to 
enforce  the  collection." 

In  Lambom  v.  County  ComWa,  97  XJ.  S.  181,  186  (24  L 
Ed.  926),  Mr.  Justice  Bradley,  speaking  for  the  court,  ob- 
serves: 
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It  is  settled  by  many  authorities  that  money  paid  by  a  person 
to  prevent  an  illegal  seizure  of  his  person  or  property  by  an  officer 
claiming  authority  to  seize  the  same,  or  to  liberate  his  person  or 
property  from  illegal  detention  by  such  officer,  may  be  recovered 
back,  in  an  action  for  money  had  and  received,  on  the  ground  that 
the  payment   was  compulsory,  or  by  duress  or  extortion." 

In  22  Am.  &  Eng.  Ency  L.  (2d  Ed.),  p.  617,  the  law  upon 
this  subject  is  stated  thus : 

"Payments  to  prevent  a  threatened  unlawful  seizure  of  personal 
property  are  considered  compulsory,  within  the  meaning  of  the 
rule  permitting  the  recovery  back  of  compulsory  payments,  to  the 
same  extent  as  payments  to  secure  the  possession  of  property  un- 
lawfully withheld." 

The  attempted-  seizure  in  the  case  at  bar  was  for  a  claim 
which  had  been  duly  scheduled  by  the  respondent  and  from 
which  he  had  been  discharged.  If,  under  such  circumstances, 
a  business  man  may  continuously  be  harassed,  then,  as  pointed 
out  in  the  case  of  Claster  v.  Soble,  supra,  a  discharge  in  bank- 
ruptcy falls  far  short  of  affording  the  protection  that  is  in- 
tended by  the  bankruptcy  act. 

We  are  clearly  of  the  opinion  that  the  judgment  quashing 
the  execution  and  ordering  the  return  of  the  proceeds  of  the 
check  to  respondent  under  the  facts  and  circumstances  is 
right,  and  it  is  therefore  affirmed,  with  costs  to  respondent. 

McCAKTY  and  STRAUP,  JJ.,  concur. 


CALIEOKtaA  PINE  BOX  AND  LIBrBER  COMPANY 
V.  WASATCH  ORCHARD  COMPANY. 

No.  2215.    Decided  June  17,  1911  (117  Pac.  35). 

1.  Sales — Breach  of  Contbact — Damages.  The  measure  of  dam- 
ages for  the  failure  of  a  seUer  to  deliver  goods  sold  is  the  dif- 
ference between  the  contract  price  and  the  market  value  of  the 
goods  at  the  time  and  place  fixed  for  delivery.    (Page  330.) 
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2.  Sales — ^B&each  of  Contract — Damages.  Where  a  manufcwrturer 
and  seller  of  box  shooks  for  use  by  dealers  in  fruit  failed  to  de- 
liver as  required  by  contract  of  sale  stipulating  for  deliTerles 
as  ordered  by  the  buyer,  and  the  buyer  was  compelled  to  pur- 
chase an  inferior  quality  of  shooks,  the  buyer  could  at  least 
recover  the  difference  between  the  market  value  of  the  quality 
of  shooks  contracted  for  and  the  contract  price.    (Page  330.) 

3.  Sales — Breach  or  Contract — Failure  to  Deliver.  A  manu- 
facturer of  box  shooks  used  by  fruit  dealers  contracted  to 
deliver  to  a  dealer  as  ordered  all  the  shocks  required  by  him  for 
one  year.  The  dealer  from  time  to  time  ordered  shooks^  bat 
shipments  were,  without  cause,  delayed  by  the  manufacturer, 
and  the  buyer  was  compelled  to  purchase  shooks  of  an  inferior 
quality.  The  manufacturer  absolutely  failed  to  deliver  a  quan- 
tity of  shooks  ordered.  Held,  to  justify  the  court  in  treating 
the  manufacturer's  failure  as  a  total  failure  to  deliver  within 
the  rule  defining  the  measure  of  damages  in  case  goods  sold  are 
not  delivered.     (Page  332.) 

4.  Evidence — Parol  Evidence — Ambiquity.  A  contract  of  sale 
which  stipulates  that  it  shall  continue  in  force  for  one  year, 
commencing  March  7,  1906,  and  ending  March  6,  1907,  is  ucam- 
biguous,  and  does  not  require  evidence  to  assist  the  court  In 
Interpreting  it.     (Page  333.) 

6.  Customs  and  Usages — Contracts — (Construction.  Where  the 
parties  to  a  contract  fix  in  unmistakable  terms  the  duration 
thereof,  the  court  must  presume  that  they  did  not  intend  to 
follow  any  custom  as  to  the  duration  of  the  contract,  and  in  the 
absence  of  proper  allegations  and  proof,  the  parties  may  not 
depart  from  the  contract.     (Page  333.) 

6.  Appeal  and  Error — Questions  Reviewable — ^Amount  or  Dam- 
ages Awarded.  Where  the  amount  allowed  by  the  trial  court  as 
damages  for  breach  of  a  contract  of  sale  is  sustained  by  some 
evidence,  the  amount  allowed  will  not  be  disturbed,  though  there 
was  evidence  justifying  a  larger  amount.     (Page  333.) 

7.  Sales — Breach  op  Contract — Damages.  Damages  claimed  by  a 
fruit  dealer  as  resulting  from  his  inability  to  sell  his  fruit  as 
promptly  as  he  could  have  done  If  a  seller  of  box  shooks  had 
delivered  them  at  the  times  ordered,  as  provided  by  the  contract 
of  sale,  are  too  remote  and  speculative  to  be  considered  in  de- 
termining the  damages  for  the  seller's  breach  of  contract  (Page 
333.) 

Appeal  from  District  Ck)urt,  Second  District;  Hon,  J,  A- 
Howellj  Judge. 
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Action  by  California  Pine  Box  and  Lumber  Company 
against  the  Wasatch  Orchard  Company. 

From  a  judgment  granting  partial  relief,  plaintiff  appeals, 
and  defendant  appeals  and  presents  cross-assignments. 

Affibmed  on  both  appeals. 

8.  T.  Com  and  J.  N,  Kimball  for  appellant. 

Agee  &  McCracken  for  respondent. 

frice:,  c.  J. 

Appellant  brought  this  action  to  recover  an  alleged  balance 
due  on  an  account  for  merchandise  sold  and  delivered  by  it 
to  respondent.  Appellant,  as  a  corporation  of  California, 
during  the  times  mentioned  herein,  was  engaged  in  the  manu- 
factnre  and  sale  of  box  shocks,  or  material  used  by  growers, 
shippers,  and  dealers  in  fruit,  in  which  latter  business,  as  a 
Utah  corporation,  respondent  was  engaged  at  Evona,  Utah. 
Respondent,  in  its  answer,  admitted  the  purchase  of  the  mer- 
chandise as  alleged  in  the  complaint,  and  that  the  amount 
claimed  by  appellant,  to  wit,  the  sum  of  $2,143.05,  would  be 
due  on  said  account  were  it  not  for  certain  facts  which  re- 
spondent set  forth  as  a  counterclaim  against  the  appellant. 

The  material  facts,  we  think,  are  fairly  reflected  in  the 
court's  findings,  which,  in  substance,  are:  That  on  March 
7,  1906,  the  parties  to  this  action  entered  into  a  contract  in 
writing  whereby  appellant  sold  to  respondent  and  agreed  to 
deliver  to  it  from  time  to  time  as  the  same  should  be  ordered 
or  required  by  respondent  all  of  the  'Tdox  shocks"  required  by 
respondent  in  its  factory  near  Ogden,  Utah,  for  the  period  of 
one  year  ending  March  6,  1907,  such  shocks  to  be  delivered 
f.  o.  b.  at  respondent's  factory  aforesaid.  The  style,  quality 
and  sizes  of  said  box  shocks,  and  the  prices  to  be  paid  there- 
for, fully  set  forth.  The  workmanship  was  to  be  first-class 
and  shipments  were  to  be  made  by  appellant  in  car  load  lots 
as  ordered  or  directed  by  respondent,  each  shipment  to  be 
made  within  ten  days  after  the  receipt  of  the  order  from  re- 
spondent to  appellant    It  is  also  found  that  appellant  should 
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not  be  liable  for  nondelivery  if  delivery  should  be  rendered 
impossible  by  reason  of  the  destruction  of  appellant's  plant, 
**by  fire,  strikes,  or  other  good  cause  over  which  it  might  have 
no  legal  control;"  that  after  the  contract  was  entered  into, 
respondent,  pursuant  thereto,  and  in  accordance  with  its 
terms,  from  time  to  time  ordered  large  quantities  of  box 
shooks  in  carload  lots  from  appellant,  which  orders  were  aU 
received  by  appellant  before  March  7,  1907 ;  that  pursuant  to 
the  orders  aforesaid  appellant  shipped  large  quantities  of  box 
shooks  to  respondent  for  all  of  which  it  paid  appellant  the  con- 
tract price  except  for  the  last  three  carload  lots  amounting  to 
$2,143.05 ;  that  no  part  of  said  box  shooks  were  shipped  with- 
in the  time  specified  in  the  contract  after  an  order  therefor 
was  received  by  appellant,  and  the  shipments  were  delayed  by 
appellant  without  "sufficient  or  reasonable  excuse  for  such  de- 
lay, and  in  many  instances  shipments  were  delayed  for  several 
months  after  the  plaintiff  received  the  orders  therefor;"  that 
by  reason  of  appellant's  failure  to  ship  the  box  shooks  as  or- 
dered respondent  was  compelled  to  purchase  from  other 
dealere  large  quantities  of  box  shooks  of  an  inferior  quality, 
by  reason  of  which  it  was  damaged  in  the  sum  of  $596.20; 
that  in  addition  to  the  foregoing  the  appellant,  without  cause, 
also  failed  to  ship  to  the  respondent  three  carloads  of  box 
shooks  ordered  by  it  pursuant  to  the  contract,  by  reason  of 
which  respondent  was  compelled  to  purchase  shooks  from 
other  dealers  of  an  inferior  quality  at  a  price  greater  than 
that  stipulated  for  in  the  contract,  which,  for  three  car- 
loads, amounted  to  the  sum  of  $1194.  It  is  further  found 
that  respondent  in  its  factory  and  business  required  all  of  the 
box  shooks  it  had  ordered  from  appellant  including  all  that 
it  was  compelled  to  purchase  from  other  parties  as  aforesaid, 
and  that  the  failure  to  ship  said  box  shooks  by  appellant  was 
without  excuse  and  wrongful  and  willful  on  its  part.  The 
respondent  had  also  set  up  soine  other  items  of  damage  in  its 
counterclaim,  but  the  court  found  that  the  respondent's  claims 
in  that  regard  were  not  sustained  by  the  evidence.  The  court, 
therefore,  allowed  appellant  its  claim  of  $2,143.05  in  full  and 
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allowed  respondent  on  its  counterclaim  as  damages  the  total 
sum  of  $1,790.20.  The  lesser  sum  when  deducted  from  the 
greater  left  a  balance  due  to  appellant  on  its  claim  amounting 
to  $352.85,  which,  with  legal  interest  thereon  from  the  time 
it  should  have  been  paid  to  the  time  of  the  judgment,  aggre- 
gated the  sum  of  $431.60,  for  which  amount  the  court  entered 
judgment  in  favor  of  appellant.  The  appeal  is  from  such 
judgment 

The  appellant  has  assigned  a  large  number  of  errors,  but 
counsel  have  argued  only  a  few  of  the  assignments  in  their 
brief,  which  we  will  now  consider  in  their  order.  Counsel's 
first  contention  that  the  court  erred  in  finding  that  there  was 
no  legal  cause  or  excuse  for  appellant's  failure  to  ship  the  ma- 
terial as  the  same  was  ordered  by  respondent  and  in  accord- 
ance with  the  terms  of  the  contract  is  clearly  untenable.  The 
court's  findings  in  that  regard  are  in  accordance  with  the 
weight  of  the  evidence.  The  contention  that  the  court  erred 
in  allowing  the  sum  of  $596.20  as  damages  for  delayed  ship- 
ments is,  in  our  judgment,  not  well  founded.  The  evidence 
was  suflicient  to  authorize  the  court  to  find  that  the  appellant, 
without  cause,  failed  to  ship  and  deliver  to  respondent  the 
box  shooks  at  the  times  specified  in  the  contract,  and  that  the 
kind  and  quality  of  box  shooks  bought  by  respondent  from  ap- 
pellant increased  in  price  or  market  value  after  the  contract 
was  entered  into  so  that  at  the  time  when  the  box  shooks 
should  have  been  delivered  as  contemplated  by  the  contract 
such  shooks  were  considerably  higher  in  price,  or  more 
valuable,  than  the  price  they  were  sold  at.  Further,  that  by 
reason  of  appellant's  delays  respondent  was  compelled  to  en- 
ter the  general  market  for  box  shooks,  and  that  in  doing  so  it 
was  compelled  to  purchase  shooks  of  an  inferior  quality, 
which,  when  made  up  into  boxes,  were  undesirable  in  which 
to  ship  respondent's  fruit  to  its  customers.  The  evidence  also 
justified  the  finding  that  respondent  needed  and  actually  used 
all  the  box  shooks  it  purchased  from  other  dealers  as  well  as 
the  delayed  shipments  it  received  from  appellant  as  aforesaid. 
In  other  words,  if  appellant  had  complied  with  the  terms  of 
its  contract,  respondent  wotdd  have  received  from  appellant 


Digitized  by 


Google 


330  Thibty-Ninb  Utah. 

all  the  box  shocks  it  needed  of  the  quality  contracted  for  and 
that  respondent  bought  no  more  box  shooks  from  other  dealers 
than  it  was  compelled  to  in  order  to  supply  its  needs^  and  all 
of  which  were  of  an  inferior  quality  as  compared  with  the 
shooks  purchased  from  appellant 

It  is  substantially  upon  the  foregoing  facts  that  the  court 
applied  the  general  rule  of  damages,  namely,  that  re- 
spondent as  the  purchaser  was  entitled  to  recover  as  1 
damages  the  difference  between  the  contract  price  of  ' 
the  box  shooks  and  the  market  value  thereof  at  the  time  and 
place  fixed  for  delivery.  That  such  is  the  measure  of  dam- 
ages when  goods  are  sold  and  not  delivered  is  elementary. 
(3  Suth.  on  Damages  [3d  Ed.],  section  651,  and  cases  there 
cited.) 

Coimsel  for  appellant  do  not  dispute  the  forgoing  rule, 
but,  as  we  imderstand  them,  they  insist  that  the  rule  has  no 
application,  to  the  facts  and  circumstances  of  this  case^ 
They  contend  that  respondent  received  and  used  the  2 
box  shooks  ordered  from  and  shipped  by  appellant, 
notwithstanding  that  the  shipment  may  have  been  greatly  de- 
layed. They  further  urge  that  although  the  respondent  was 
required  to  purchase  inferior  shooks  to  supply  its  needs,  it 
nevertheless  used  the  shooks  so  purchased  for  the  purpose  it 
would  have  used  those  it  purchased  from,  but  did  not  obtain 
from,  appellant,  and  h^ice  it  is  contended  respondent  was 
not  damaged.  The  evidence  is  to  the  effect  that  while  the  in- 
ferior box  shooks  were  used  by  respondent  they  were  used 
only  because  respondent  could  not  obtain  shooks  of  a  better 
quality,  and  that  the  inferior  shooks  were  undesirable  and  of 
lesser  market  value  than  the  price  of  the  shooks  purchased 
from  appellant  The  evidence  is  also  to  the  effect  that,  when 
packed  in  boxes  of  a  better  quality,  fruit  could  be  sold  more 
readily  and  perhaps  in  larger  quantities  than  in  boxes  made 
of  inferior  material.  The  legal  phase  of  the  case,  therefore, 
is  as  follows:  If  appellant  had  refused  to  ship  any  box 
shooks  under  the  contract  at  all,  or  if,  after  appellant  had 
breached  the  contract  in  failing  to  ship  as  ordered,  respond- 
ent would  have  refused  to  receive  any  shooks,  and  the  market 
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value  of  the  ahooks  had  risen  above  the  contract  price,  then 
the  measure  of  damages  applied  by  the  court  would  have  been 
the  correct  one  may  be  assumed.  Again,  if  respondent  had 
received  the  delayed  shipments  and  had  not  been  compelled  to 
purchaBe  any  other  shooks  in  conducting  its  business,  then  we 
think  the  aaceptance  of  the  delayed  shipments  would  per- 
haps have  prevented  respondent  from  insisting  upon  appel- 
lant's breaches  in  not  shipping  promptly  as  ordered.  The  re- 
spondent had  a  right  to  receive  from  appellant  all  the  box 
^ooks  respondent  needed  in  its  business  and  appellant  was 
obliged  to  deliver  shooks  of  the  kind  and  quality  and  at  the 
times  specified  in  the  contract  This,  appellant,  without 
cause,  refused  to  do.  Respondent,  in  order  to  meet  its  wants, 
was  thus  compelled  to  pack  and  offer  for  sale  its  fruit  in  in- 
ferior boxes  when  it  had  contracted  for  better  ones.  If  re- 
spondent had  been  compelled  to  purchase  the  same  quality  of 
boxes  from  other  dealers  which  it  had  ordered  from  appellant, 
and  would  have  been  obliged  to  pay  a  higher  price  therefor, 
then  of  course  it  could  recover  the  difference  between  such 
price,  if  it  was  the  market  value,  and  the  contract  price.  Re- 
spondent, however,  could  not  purchase  box  shooks  of  the 
quality  contracted  for  because  none  were  obtainable  in  the 
market,  and  hence  it  had  to  do  the  best  it  could,  namely,  buy 
such  as  it  could  get  although  the  shooks  obtainable  were  unde- 
sirable. Having  done  the  best  it  could,  the  rule  of  damages 
would  follow  the  general  rules  as  near  as  may  be  under  the 
circumstances.  (Haskell  v.  Hunter,  23  Mich.  305 ;  Miller  v. 
Stem,  25  Misc.  Eep.  690,  55  N.  Y.  Supp.  765.)  If,  how- 
ever, box  shooks  of  as  good  a  quality  as  that  purchased  from 
appellant  could  have  been  had,  the  market  value  of  such  a 
quality  the  evidence  shows  would  have  been  just  what  the 
court  allowed  as  damages.  Why  is  not  respondent  entitled  to 
the  difference  between  the  market  value  of  the  good  quality  of 
the  8ho(^  it  was  entitled  to  have  and  the  contract  price  of  the 
kind  and  quality  of  the  shooks  purchased  from  appellant 
whether  the  respondent  was  compelled  to  and  did  purchase  an 
inferior  quality  of  shooks  or  not  ?  If  the  contentions  of  coun- 
sel for  appellant  prevail,  then  it  follows  that  a  vendor  of 
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goods  of  a  particular  kind  and  quality  may  enter  into  a  con- 
tract of  sale  with  a  vendee  and  agree  to  deliver  to  the  latter 
all  the  goods  of  the  kind  and  quality  he  desires  at  a  price 
agreed  upon,  and  when  the  time  for  delivery  arrives,  or  at 
any  time  thereafter,  after  the  market  value  of  the  goods  sold 
has  risen,  the  vendor  may  decline  to  deliver  the  goods,  and  in 
case  the  vendee  is  compelled  to  purchase  and  use  goods  of  an 
inferior  quality  from  other  dealers,  the  vendor  may  say  to 
the  vendee :  *' Since  you  have  supplied  your  wants  with  goods 
of  an  inferior  quality  at  no  greater  cost  to  yourself  than  you 
would  have  been  required  to  pay  me  for  the  better  quality  you 
are  not  damaged  and  hence  cannot  recover."  If  this  be  sound 
doctrine,  then  a  vendor  of  goods  of  a  superior  quality  need 
not  comply  with  his  contract  of  sale  in  case  the  market  value 
of  his  goods  advances  if  the  vendee  after  the  goods  should  have 
been  delivered  is  forced  to  and  does  meet  his  wants  with  an 
inferior  quality  of  goods  to  that  purchased  from  the  vendor. 

In  view  of  all  the  circumstances  of  this  case  we  think  the 
court  was  right  in  treating  the  appellant's  failure  to 
deliver  the  box  shooks  at  the  times  agreed  upon  as  a  3 

total  failure  to  deliver.     In  this  view,  of  course,  the 
general  rule  with  respect  to  the  measure  of  damages  was  the 
correct  one. 

In  view  of  the  evidence,  we  cannot  see  how  the  court  could 
have  applied  a  more  favorable  rule  or  measure  of  damages 
for  appellant,  and,  in  view  that  respondent  does  not  com- 
plain but  insists  upon  the  foregoing  measure  of  damages,  we 
discover  no  prejudicial  error  in  the  rulings  of  the  court. 

What  has  been  said  with  respect  to  the  measure  of  dam- 
ages also  disposes  of  that  question  as  it  affects  the  three  caiv 
loads  of  box  shooks  which  were  ordered  but  not  delivered  to 
respondent  at  any  time.  Counsel  for  appellant,  however, 
contend  that  the  court  erred  in  allowing  the  damages  for  the 
three  carloads  because  appellant  had  not  contracted  to  deliver 
them  to  respondent.  This  contention  is  based  upon  the 
theory  that  the  contract  terminated  with  the  fruit  season  of 
1906.  To  establish  the  fact  that  the  contract  ended  with  the 
year  1906  appellant  offered  proof  to  the  effect  that  contracts 
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of  the  kind  or  character  in  question  by  reason  of  a  general 
usage  or  custom  expired  with  the  season  in  which  they  are  en- 
tered into  and  that  therefore  the  contract  in  question  termi- 
nated with  the  end  of  the  year  1906.  It  is  extremely  doubt- 
ful whether  appellant^s  offer  amounted  to  an  offer  to  prove  the 
existence  of  a  general  trade  usage  or  custom. 

Be  that  as  it  may,  however,  the  contract  expressly  provides 
"this  contract  shall  continue  in  full  force  and  effect 
for  the  period  of  one  (1)  year  commencing  March  7,  4 

1906,  and  ending  March  6,  1907."    The  term  during 
which  the  contract  was  to  be  in  force  was  therefore  expressed 
in  clear  and  unambiguous  terms  which  speak  for  themselves, 
requiring  neither  construction  nor  evidence  to  assist  the  court 
in  interpreting  the  meaning  thereof. 

Moreover,  when  parties  in  unmistakable  terms  fix  the  dura- 
tion of  a  contract,  it  must  be  presumed  that  they  did 
not  intend  to  follow  the  usage  or  custon^,  in  that  re-  5 

gard,  if  there  be  such,  and  in  the  absence  of  proper 
allegations  and  proof  parties  cannot  be  permitted  to  depart 
from  the  terms  of  the  contract  in  this  regard  any  more  than 
in  any  other.    These  principles  are  elementary  and  hence  d(^ 
not  require  either  argument  or  authority. 

We  are  of  the  opinion  that  the  findings  of  fact,  conclusions 
of  law,  and  judgment  on  appellant's  appeal  should  be  af- 
firmed. On  respondent's  appeal  and  cross-assignments,  we 
are  likewise  of  the  opinibn  that  the  judgment  should  prevail. 

The  contention  that  the  court  erred  in  not  allowing  re- 
spondent additional  damages  is,  in  our  judgment,  not 
sustained  by  the  evidence.     At  least  the  amount  al-  6 

lowed  is  sustained  by  some  evidence,  although  there 
was  some  evidence  on  which  the  court  might  have  based  a 
larger  amount.    The  question  was,  however,  for  the  trial  court 
and  not  for  us  to  determine. 

Nor  is  the  contention  well  founded  that  the  court  erred  in 
finding  that  respondent  had  not  sufiiciently  established 
the  fact  that  it  suffered  damages  for  the  reason  that  it  7 

could  not  sell  and  deliver  its  fruit  as  promptly  as  it 
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could  have  done  if  appellant  had  shipped  and  delivered  box 
shooks  at  the  time  they  were  ordered.  Apart  from  the  want 
of  evidence  upon  that  question,  the  damages  asked  for,  in  our 
judgment,  were  in  their  nature  speculative  and  remote.  In 
either  view,  therefore,  the  court  did  not  err  in  limiting  the 
damages  as  it  has  done. 

We  think  the  judgment  should  be  affirmed  on  both  appeak 
It  is  so  ordered.    Respondent  to  recover  costs. 

McCAETY  and  STRAUP,  JJ.,  concur. 


STATE  V.  MATTIVL 

No.  2218.    Decided  June  28,  1911  (117  Pac.  81). 

CsnciNAL  Law — Appkaij— H armt jbb  Ebbob.  One  accused  of  haying 
carnal  knowledge  of  a  female  over  thirteen  and  under  eighteen 
years  of  age  took  the  stand,  testifying  as  to  material  facts,  but 
failing  to  deny  the  act  of  intercourse.  The  prosecutrix  had  tes- 
tified to  acts  of  intercourse  after  the  one  relied  upon  for  oonyio- 
tion.  Held,  that  the  admission  of  such  testimony  was  harmless, 
if  erroneous,  for,  while  Comp.  Laws  1907,  section  6016,  preyents 
any  adyerse  inference  from  being  drawn  from  a  defendant's 
failure  to  testify,  a  defendant  who  takes  the  stand  is  subject 
to  the  same  rules  as  other  witnesses,  and  his  failure  to  deny 
the  fact  of  intercourse  warrants  an  inference  that  it  took  place,  t 
(Page  387.) 

Appeal  from  District  Conrt,  Third  District;  Hotk  T.  D. 
Lewis^  Judge. 

Matt  Mattivi  was  convicted  of  having  carnal  knowledge  of 
a  female  under  the  age  of  eighteen  years^  and  appeals. 

Affibmed. 

McCrea  &  Rogers  for  appellant 

A.  B.  Barnes,  Attorney-General,  for  the  State, 


tState  V.  HUberg,  22  Utah,  27,  61  Pac.  215. 
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FRICK,  C.  J. 

Appellant  was  convicted  of  having  had  carnal  knowledge  of 
a  female  over  thirteen  and  under  eighteen  years  of  age, 
which,  in  this  state,  is  a  felony.  The  trial  court  refused  a 
new  trial,  and  hence  this  appeal. 

The  only  question  that  is  presented  for  review  arose  upon 
the  trial,  and  is  as  follows:  In  the  information  it  was 
charged  that  the  offense  was  committed  on  the  11th  day  of 
July,  1909,  and  the  prosecutrix  testified  that  at  that  time  she 
was  seventeen  years  of  age;  that  on  the  day  aforesaid  she 
met  the  appellant  in  his  saloon  in  Salt  Lake  City;  that  he 
took  her  to  the  Lagoon,  a  summer  resort  some  distance  out- 
side of  the  city ;  that  after  returning  from  the  Lagoon  about 
nine  o'clock  in  the  evening,  and  after  promising  to  marry  her, 
he  took  her  to  a  rooming  house  in  the  city,  where  they  regis- 
tered as  man  and  wife,  and  where  they  obtained  a  room  in 
which  they  stayed  together  until  the  next  morning  at  about 
ten  o'clock ;  that  the  appellant  had  sexual  intercourse  with  her 
during  the  night  of  the  11th,  in  the  room  aforesaid.  The 
prosecuting  attorney  then  propounded  to  the  witness  the  fol- 
lowing question,  "Where  did  you  stay  the  next  night  ?"  Ap- 
pellant's counsel  objected  to  this  question,  upon  the  ground 
that  it  was  improper  to  show  separate  and  independent  acts 
of  intercourse  occurring  subsequent  to  the  one  charged  in  the 
information,  which  had  already  been  testified  to  and  identi- 
fied by  the  prosecutrix.  The  prosecuting  attorney  stated 
that  the  question  was  *^ot  for  the  purpose  of  showing  any 
other  acts  of  sexual  intercourse,"  but  simply  "to  show  that 
the  nK)m  was  occupied"  by  the  prosecutrix  and  appellant 
during  the  nights  of  the  11th,  12th,  and  13th  of  July.  The 
court  permitted  the  prosecutrix  to  testify  as  proposed,  and 
counsel  for  appellant  excepted,  and  now  urges  that  the  ad- 
raission  of  the  evidence  constitutes  prejudicial  error. 

On  the  hearing  it  was  contended  by  the  Attorney  General 
that,  inasmuch  as  the  evidence  in  question  was  not  admitted 
for  the  purpose  of  showing  subsequent  acts  of  sexual  inter- 
couTBe,  and  since  it  was  not  shown  that  in  occupying  the  room 
the  appellant  and  the  prosecutrix  did  have  sexual  intercourse 
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after  the  night  of  the  11th  of  July,  which  latter  fact  was 
essential  to  constitute  separate  and  independent  offenses,  there- 
fore the  admission  of  the  evidence,  even  though  not  proper, 
nevertheless  could  not  have  prejudiced  the  appellant,  because 
it  did  not  amount  to  proving  separate  and  distinct  offenses. 
It  is  conceded  by  the  Attorney  General  that  in  this  juris- 
diction the  rule  is  now  firmly  established  that  separate  and 
independent  acts  of  sexual  intercourse,  occurring  after  the 
one  complained  of  and  upon  which  the  state  relies  for  a  con- 
viction, are  not  admissible  as  evidence  in  prosecutions  like 
the  one  at  bar;  but  he  contends  that  for  the  reasons  last 
stated  the  evidence  admitted  in  this  case  does  not  come 
within  the  rule  laid  down  in  the  case  of  State  v.  HUberg,  22 
Utah,  27,  61  Pac  215,  the  leading  case  in  this  state  upon 
that  subject.  We  are  of  the  opinion,:  however,  that  in  prin- 
ciple there  is  no  difference  between  the  evidence  condemned 
in  the  Hilberg  Case  and  that  which  was  admitted  in  the  case 
at  bar.  True  it  was  not  shown  in  this  case  that  in  occupying 
the  room  during  the  nights  of  the  12th  and  13th  of  July  the 
appellant  and  the  prosecutrix  actually  indulged  in  sexual 
intercourse.  In  this  r^ard  the  question,  however,  arises, 
what  other  possible  inference  would  the  jury,  or  any  one  else, 
draw  from  the  occupancy  of  the  room  than  that  it  was  oc- 
cupied for  that  purpose,  and  for  no  other?  What  other 
purpose  could  the  evidence  subserve  than  the  one  just  indi- 
cated ?  We  confess  that  we  can  conceive  of  no  other.  In  any 
event,  such  was  its  natural  and  probable  effect ;  and  hence  it 
comes  within  the  rule  laid  do\^Ti  in  the  Hilberg  Case,  supnu 
It  may  be  that  in  prosecutions  for  sexual  crimes  subsequent 
acts  of  the  parties  not  amounting  to  subsequent  offenses, 
under  certain  circumstances,  mdy  be  admissible  in  evidence  as 
corroborative  of  the  principal  act  sought  to  be  established; 
but  the  case  at  bar  does  not  come  within  that  class  of  cases. 
While  in  prosecutions  for  sexual  offenses  the  courts  are  not 
in  harmony  with  regard  to  what  subsequent  acts  may  be 
shown  in  all  cases,  yet  the  great  weight  of  authority  is  in 
support  of  the  rule  laid  down  in  the  HiUmrg  Case,  supra. 
It  is  not  deemed  necessary  to  refer  to  the  numerous  cases 
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here,  but  in  case  the  reader  desires  to  pursue  the  subject  wo 
refer  him  to  the  notes  following  the  case  of  People  v. 
Molinuex,  62  L,  R  A.,  commencing  at  page  335. 

We  remark  that  in  the  case  at  bar  the  court,  upon  the  re- 
quest of  appellant,  charged  the  jury  that  the  subsequent  acts 
occurring  on  the  12th  and  13th  of  July  were  admitted  in 
evidence  "merely  for  the  purpose  of  corroboration/'  and  for 
no  other  purpose.  In  view  that  appellant  requested  this  in- 
Btruction,  he  cannot  complain;  but,  since  our  silence  upon 
this  subject  might  be  taken  as  a  tadt  approval  of  the  doe- 
trine  contained  in  the  aforesaid  charge,  we  desire  to  say 
that  Ave  cannot  yield  assent  to  the  proposition  that  acts  of 
the  kind  testified  to  by  the  prosecutrix  in  this  case, 
occurring  E-ubsequent  to  the  one  charged  in  the  in-  1 

fc Filiation  and  relied  on  for  a  conviction,  are  admis- 
sible as  corroboration  of  the  principal  offense.  In  this  ease 
no  one  testified  to  the  act  of  sexual  intercourse  occurring  on 
the  11th  of  July,  except  the  prosecutrix;  nor  did  any  one 
except  she  testify  to  the  subsequent  conduct  occurring  on 
the  12th  and  13th  of  July.  It  must  follow,  therefore,  that 
in  view  of  the  court's  charge  the  statements  of  the  prosecu- 
trix with  legard  to  what  occurred  on  the  12th  and  13th  must 
be  taken  as  corroboration  of  her  statement  of  what  occurred 
cm  the  11th.  It  would  seem  to  require  neither  argument  nor 
authority  to  show  that  a  witness  cannot  corroborate  one  fact 
testified  to  by  himself  by  merely  testifying  to  a  similar  fact 
occurring  at  a  different  or  subsequent  time.  If,  however, 
authority  be  necessary  upon  this  question,  we  refer  to  the 
case  of  Smith  v.  State,  73  S.  W.  401,  where  Mr.  Justice 
Brooks,  in  speaking  for  the  Court  of  Criminal  Appeals  of 
Texas,  refutes  the  proposition. 

Wtile,  as  we  have  seen,  the  court  erred  in  admitting  the 
evidence  with  respect  to  the  criminal  conduct  of  appellant 
and  the  prosecutrix  on  the  uights  of  the  12th  and  13th  of 
July,  yet  the  question  whether  the  error  was  prejudicial  to 
the  rights  of  appellant  still  remains  to  be  answered.  If  the 
error  was  without  prejudice,  he  cannot  be  heard  to  complain. 
89  Utah--22 
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After  a  careful  examination  of  the  evidence  and  the  law 
applicable  thereto,  we  are  of  the  opinion  that  the  appellant 
was  not  prejudiced  in  any  substantial  right  by  the  admis- 
sion of  the  evidence  referred  to.  Appellant  became  a  wit- 
ness and  testified  on  his  own  behalf  upon  the  merits  of  the 
case.  He  gave  his  age  as  thirty-four  years,  and  in  substance 
stated  that  he  was  acquainted  with  the  prosecutrix  ;*  that  she 
told  him  in  May,  1909,  that  she  was  nineteen  years  of  age; 
that  he  did  not  any  time  promise  to  marry  her ;  that  he  had 
lived  in  Salt  Lake  City  about  two  years;  that  he  was  a  citizen 
of  the  United  States,  and  had  never  before  been  arrested  for 
tiny  offense.  The  only  other  evidence  on  appellant's  behalf 
related  to  his  good  character  as  a  law-abiding  citizen.  The 
evidence  of  the  prosecutrix  with  regard  to  the  sexual  inte^ 
course,  therefore,  was  not  questioned  even  by  appellant  The 
statement  of  hers  that  he  denied  was  that  he  had  promised 
to  marry  her  before  the  sexual  act  complained  of  took  place. 
It  also  was  made  to  appear  that  the  prosecutrix,  prior  to  the 
trial,  had  said  or  testified  that  in  July,  1909,  she  was 
nineteen  years  of  age.  She  however,  fully  explained  to  the 
juTy  that  she  was  not  that  old,  and  gave  reasons  why  she  was 
induced  to  make  the  statement  regarding  her  age  on  the 
prior  occasion.  A  woman  who  knew  the  prosecutrix  from 
childhood  also  testified  with  regard  to  the  year  in  which  she 
was  bom,  and  that  in  the  year  1909  she  was  but  seventeen 
years  of  age.  In  corroboration  of  the  testimony  of  the  prose- 
cutrix, the  woman  who  kept  the  rooming  house  known  as  the 
Nevada  produced  the  register  kept  by  her,  in  which,  among 
ethers,  the  names  of  both  the  prosecutrix  and  appellant  ap- 
pear. It  was  also  shown  by  the  register  aforesaid  that  on  the 
night  of  the  11th  of  July,  1909,  the  appellant  and  the  prose-^ 
cutrix  occupied  room  No.  12  in  the  rooming  house  aforesaid. 
The  prosecutrix  also  testified  that  the  appellant  wrote  his 
own  and  her  name  in  the  register,  which  fact  he  did  not  deny. 
The  woman  keeping  the  rooming  house  said  that  when  the 
prosecutrix  and  appellant  applied  for  a  room  in  her  house 
she  took  them  to  be  tourists. 
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Had  appellant  refrained  from  testifying  in  the  case,  then, 
in  view  of  the  provisions  of  Comp.  Laws  Utah  1907,  sec5- 
tion  5015,  it  may  well  be  that  we  would  be  forced  to  reverse 
the  judgment,  upon  the  ground  that  the  presumption  that 
the  error  arising  from  the  admission  of  the  subse- 
quent acts  of  appellant  and  the  prosecutrix  was  preju- 
dicial had  not  been  overcome  by  the  record.  Section  5015 
aforesaid,  in  substance,  provides  that  the  accused  may  offer 
himself  as  a  witness,  and  if  he  testifies  he  may  be  cross- 
examined  "the  same  as  any  other  witness,^^  and  that  his  re- 
fusal to  become  a  witness  "shall  not  in  any  manner  preju- 
dice him  nor  be  used  against  him  on  the  trial  or  proceed- 
ing." The  general  rule  is  that,  in  the  event  that  an  accused 
who  is  on  trial  for  a  crime  elects  to  become  a  witness  and 
testifies  upon  the  merits  of  the  case  in  his  own  behalf,  he 
cannot  escape  the  consequences  of  any  fact  testified  to  by 
him,  or  of  the  omission  to  deny  or  explain  any  fact  establish- 
ing his  guilt,  which  was  testified  to  by  another  or  others,  and 
which  fact  must  be  within  the  personal  knowledge  of  the  ac- 
cused. In  view  that  the  statutes  regulating  the  rights  of  one 
on  trial  in  becoming  a  witness  in  his  own  behalf  are  not  uni- 
form, the  courts  have  arrived  at  somewhat  different  conclu- 
sions with  r^ard  to  the  effect  or  extent  that  the  failure  of 
the  accused  to  deny  certain  material  facts  may  have  or  be 
commented  upon  by  the  prosecuting  attorney.  We  think, 
however,  that  the  result  reached  by  the  great  weight  of  au- 
thority in  that  regard  is  aptly  stated  by  the  author  in  the  sec- 
ond edition  of  Underbill  on  Criminal  Evidence,  section  68, 
in  the  following  language: 

"The  exemption  from  unfavorable  comment  is  applicable  only 
when  the  accused  wholly  refrains  from  testifying.  If  he  voluntarily 
goes  upon  the  stand,  he  waives  this  exemption,  and  the  state  may 
comment  upon  his  testimony  as  fully  as  on  that  of  any  other  wit- 
ness, and  may  call  attention  to  his  silence  and  demeanor  while 
there,  or,  at  the  preliminary  examination,  to  his  refusal  to  answer 
incriminating  questions;  or  to  deny  prominent  and  damaging  facta 
of  which  he  must  have  some  personal  knowledge."    (Italics  ours.) 
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Under  statutory  provisions  similar  to  our  own,  the  fol- 
lowing cases,  among  others,  that  might  be  cited  fully  sup- 
port the  foregoing  text:  Lienbvrger  v.  State  (Tex.  Cr. 
App.),  21  S.  W.  603;  Stover  v.  People,  56  N.  T.  315-320 
Brashears  v.  State,  58  Md.  563 ;  Comstock  v.  State,  14  Xeb. 
205,  15  N.  W.  355 ;  Heldt  v.  State,  20  Xeb.  492,  30  X.  W. 
626,  57  Am.  Rep.  835 ;  Lee  v.  State,  56  Ark.  4,  19  S.  W.  16 
Staie  V.  Tatman,  59  Iowa,  475,  13  X.  W.  632;  State  v. 
Staley,  14  Minn.  116-124  (Gil.  75) ;  Staie  v.  Glwve,  51  Kan. 
330,  33  Pac.  8 ;  State  v.  Ulsemer,  24  Wash.  657,  64  Pac 
800;  State  v.  Harrington,  12  Xev.  125;  Cotton  v.  State,  87 
Ala,  103,  6  South.  372. 

The  cases  from  Nebraska,  Minnesota,  Xevada,  Washing- 
ton, Kansas,  Iowa,  and  Xew  York  are  precisely  in  point  upon 
the  question  that  the  accused,  in  becoming  a  witness  and  in 
failing  to  deny  material  facts  establishing  his  guilt  as  t^ti- 
fied  to  by  others,  which  facts  are  within  his  knowledge,  in 
effect  concedes  that  the  facts  so  testified  to  by  others  are 
true.  The  appellant  in  this  case  certainly  must  have  known 
whether  he  wrote  the  names  of  himself  and  the  prosecutrix 
in  the  register  on  the  night  of  July  11,  1909,  whether  he 
stayed  with  her  in  Room  12  on  the  night  aforesaid,  and 
whether  on  that  night  he  had  sexual  intercourse  with  her 
as  she  testified  he  had.  He  took  pains  to  deny  that  he  had 
promised  to  marry  her  as  she  said,  but  entirely  omitted  to 
deny  her  statements  with  regard  to  having  sexual  inte^ 
course  with  her  as  testified  to  by  her.  These  omissions  on 
his  part  were  not  merely  accidental,  nor  can  they  be  passed 
by  as  unimportant.  If  any  other  witness  who  had  testified 
in  the  case  had  omitted  to  deny  or  explain  a  fact  or  facts 
testified  to  by  another  witness  in  the  case,  which  facts  vitally 
affected  the  veracity  of  the  first  witness,  and  which  facta 
were  within  her  personal  knowledge,  any  one  would  at  once 
say  that  the  denial  or  explanation  was  not  made,  because  the 
statements  which  were  derogatory  to  the  veracity  of  the  first 
witness  were  in  all  probability  true  and  dould  not  be  truth- 
fully denied  or  explained.  This  is  an  inevitable  inference 
in  view  of  the  witness'  failure  to  deny  or  explain.    Must  not 
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one  accused  of  crime  under  the  same  conditions  and  circum- 
stances be  judged  by  the  same  rules  as  others  are?  Can  a 
person  on  trial  after  becoming  a  witness  escape  the  legal 
consequences  of  his  own  acts  and  conduct  any  more 
than  any  other  witness?  We  think  not.  One  accused 
of  crime  may  refuse  to  become  a  witness,  or  may  be- 
come such  only  with  regard  to  &ome  formal  matter 
not  affecting  the  merits  of  the  case,  and  his  failure  to  take 
the  stand  and  deny  or  explain  any  fact  or  facts,  although 
known  to  him,  and  however  inculpatory,  cannot  be  used 
against  him,  either  directly,  indirectly,  or  otherwise.  It 
would,  however,  be  a  travesty  of  justice  and  a  reproach  to 
the  law  itself  if  it  were  held  that  a  person  on  trial  may  with 
impunity  testify  to  such  acts  only  as  he  chooses,  and  in  doing 
80  pass  over  all  facts  testified  to  by  others  that  may  impli- 
cate him,  and  still  escape  the  legal  inferences  and  conse- 
quences of  his  acts  and  omissions.  Criminal  procedure  was 
not  conceived  to  prevent  the  guilty  from  being  punished, 
but  was  conceived  and  established  to  protect  the  innocent. 
In  view  of  appellant's  failure  to  deny  the  most  prominent 
fact,  namely,  the  sexual  act,  while  disputing  the  statement 
of  the  prosecutrix  that  he  had  promised  to  marry  her,  both 
of  which  must  have  been  equally  within  his  knowledge,  per- 
mits of  but  one  inference  or  l^al  deduction,  which  is  that 
what  the  prosecutrix  said  with  regard  to  the  sexual  inter- 
course is  substantially  true.  If,  therefore,  such  be  the  legal 
effect  of  the  appellant's  conduct  as  a  witness,  how  can  it  be 
contended  that  he  suffered  in  any  substantial  right  by  the 
admission  of  evidence  which  at  most  could  only  be  con- 
sidered for  the  sole  purpose  of  establishing  the  very  fact 
•which  he  in  legal  effect  admitted  by  failing  either  to  deny  or 
explain,  when  possessing  the  ability  and  having  the  oppor- 
tunity to  do  so  ?  We  repeat  that  to  reverse  judgments  of  con- 
viction under  such  circumstances  would  be  a  mere  travesty 
of  justice. 

It  is  suggested,  however,  that,  in  view  that  the  prosecutrix 
on  a  former  occasion  and  under  oath  stated  that  her  age  at 
the  time  the  sexual  intercourse  took  place  was  nineteen  years. 
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therefore,  her  statements  at  the  trial  that  she  was  onlv 
seventeen  should  have  no  weight,  and  that  the  latter  fact 
should  be  kept  in  mind  in  determining  whether  the  admission 
of  the  subsequent  acts  were  prejudicial  to  the  rights  of  the 
appellant.  We  confess  our  entire  inability  to  understand  in 
what  way  either  the  admission  or  the  exclusion  of  the  evidence 
respecting  the  acts  of  appellant  and  the  prosecutrix  subse- 
quent to  the  11th  day  of  July  could  have  affected  the  question 
of  whether  she  was  seventeen  or  nineteen  years  of  age  at 
that  time.  The  question  of  the  age  of  the  prosecutrix,  as 
well  as  the  weight  that  should  be  given  her  testimony,  was 
a  question  solely  for  the  jury.  It  is  wholly  imreasonable 
to  say  that  the  mere  fact  that  the  prosecutrix  testified  that 
she  and  the  appellant  occupied  the  same  room  on  the  nights 
of  the  12th  and  13th  of  July,  as  well  as  on  the  night  of  the 
11th  had  the  effect  of  inducing  the  jury  to  accept  her  state- 
ment with  regard  to  her  age,  or  that  it  had  any  effect  with 
regard  to  that  fact  whatever.  Such  a  claim  is  wholly  without 
merit,  and  yet  it  is  the  only  one  that  can  be  ui^ed  in  fa- 
vor of  reversing  the  judgment  in  this  case.  If  it  be  true  that 
appellant  had  sexual  intercourse  with  the  prosecutrix  at  a 
time  when  she  was  between  thirteen  and  ei^teen  years  of 
age,  then  he  should  be  punished.  He  in  legal  effect  admits 
that  he  had  sexual  intercourse,  and  the  jury  found  that  the 
age  of  the  prosecutrix  was  as  testified  to  by  her  on  the  trial 
Upon  the  latter  question  the  record  is  entirely  free  from 
error. 

The  judgment  therefore  should  be,  and  it  accordingly  is, 
affirmed,  with  costs. 

STRAUP,  J.    I  concur  in  the  result 

McCAETY,  J.  (concurring). 

In  State  v.  Greene,  38  Utah,  389,  115  Pac  181,  recently 
decided  by  this  court,  the  defendant  waa  tried  and  con- 
victed of  adultery.  In  that  case  an  affidavit  purporting  to  be 
the  affidavit  of  the  woman  with  whom  it  was  alleged  in  the 
information  that  Greene,  on  July  18,  1906,  committed  the 


Digitized  by 


Google 


Andeeson  v.  Clayton  bt  al.  843 


offense  was>  over  the  objection  of  the  defendant^  admitted 
in  evidence.  It  was  recited  in  the  aflidavit  that  the  afliant 
was  the  mother  of  an  infant  child,  bom  April  18,  1907,  and 
that  Greene  was  the  father  of  the  child,  and  that  the  aflSant 
'Tiad  sexnal  intercourse  with  said  Webster  Greene  at  divers 
times  and  occasions  at  Mt.  Pleasant,  Utah,  between  Febru- 
ary 1,  1906,  and  October  1,  1906,  both  inclufiive."  It  will 
be  observed  that  it  was  allied  in  the  affidavit  that  Greene 
had  sexual  intercourse  with  the  woman  therein  referred  to 
both  before  and  after  the  particulajr  act  for  which  he  was 
convicted.  In  the  prevailing  opinion  handed  down  in  that 
case,  it  is  held  that  the  admitting  of  the  affidavit  in  evi- 
dence was  not  error.  True,  it  is  held  in  the  opinion  that  the 
principle  announced  and  followed  in  the  Hilberg  Case  was 
in  no  way  involved  in  the  case  then  under  consideration. 
But  I  now  insist,  as  I  then  contended,  that  precisely  the 
same  principle  was  involved  in  both  cases,  and  that  the 
affirmance  of  the  judgment  in  the  Greene  Case  in  effect  over- 
ruled the  Hilberg  Case.  Therefore,  if  the  rule  adhered  to 
in  the  Greene  Case  is  to  be  followed,  it  necessarily  follows 
that  the  judgment  in  the  case  at  bar  must  be  affirmed,  as  that 
case  is  decisive  of  this. 

But  even  if  the  doctrine  announced  in  the  Hilberg  Case  is 
to  govern,  I  fully  agree  with  the  Chief  Justice  that  the 
error,  if  any,  in  admitting  the  testimony  here  complained  of 
could  not,  for  the  reasons  stated  by  him  in  the  foregoing 
opinion,  have  been  prejudicial.  I  therefore  concur  in  the 
affirmance  of  the  judgment  on  that  ground. 


ANDERSON  v.  CLAYTON  et  aL 


No.  2216.    Decided  July  12,  1911  (117  Pac.  41). 

1.  Pabtztebship — ^DissoLimoN — Nonos— Failubb  to  Givk.  Where 
the  public  was  not  given  notice  In  any  way  of  the  dissolution  of 
a  firm,  though  the  remaining  partner  was  directed  to  give  such 
notice,  the  partnership  relation  continued  to  exist  as  to  third 
persons  dealing  with  the  firm.    (Page  353.) 
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2.  Fabtnership— Liabilities  as  to  Thibd  Pebsons — ^Maz^aging 
Fabtneb.  a  contract  by  the  managing  partner  within  the  scope 
of  the  partnership  business  bound  the  other  partner,  though  he 
had  no  actual  knowledge  thereot    (Page  353.) 

3.  Sfbohtc  Pebfobmange— Actions — Sufticienct  of  Bvideitob— 
Appboyal  of  Ck)NTBACT.  lu  Bu  BcUon  for  specific  performance 
of  an  agreement  to  convey  land  on  another's  approval  of  the 
contract,  evidence  held  to  show  that  such  other  approved  the 
contract  by  another  contract  made  by  himself  and  wife.  (Page 
868.) 

4.  Affeal  Aim  Bbbob.  A  part  of  a  Judgment  of  which  none  of  the 
parties  complained  will  not  be  disturbed  on  ai^i^eal.    (Page  364.) 

Appeal  from  District  Court,  Third  District;  Hork  C.  W. 
Morse,  Judge. 

Action  by  Parley  Anderson  against  Nephi  W.  Clayton  and 
others. 

Judgment  for  defendants.    Plaintiff  appeals. 

ReVEBSED  and  BSMAia>ED  IN  PAST  WITH  DIBBOTIOHS. 

Evans  &  Evans  for  appellant 

Yovng  &  Snow  for  respondent   dayton. 

Stewart,  StewaH  &  Alexander  for  respondents  Lawver 
and  Goddard. 

STRAUP,  J. 

The  appellant,  plaintiff  below,  alleged  in  his  complaint 
that  the  defendant  Nephi  W.  Clayton,  at  the  time  of  and 
prior  to  the  alleged  grievances^  was  the  owner  of  certain 
described  real  estate  of  the  value  of  $2500  at  the  oommence- 
ment  of  this  action ;  that  Clayton  and  the  defendant  Cum- 
mings  were  copartners  in  business  engaged  in  buying,  sell- 
ing, and  dealing  in  real  estate  under  the  firm  name  of 
"Clayton  &  Co.";  that  on  the  15th  day  of  August,  1905, 
Clayton  &  Co.,  by  Cunmiings,  executed  and  delivered  to  the 
plaintiff  a  writing  as  follows: 
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"Salt  Lake  City,  Utah,  Aug.  15^  1905.  Received  of  Parley  Ander- 
son the  sum  of  four  hundred  and  fifty  (460)  dollars  as  part  pur- 
chase price,  to-wit,  twelve  hundred  and  fifty  (1250)  on  lot  two  (2), 
block  one  hundred  and  forty-five,  plat  *D,'  Salt  Lake  City  survey, 
C  subject  to. the  approval  of  the  owner,  N.  W.  Clayton.>j  The  balance 
of  the  purchase  price,  eight  hundred  dollars,  to  be  paid  dh  or  before 
July  1,  1906,  with  seven  «per  cent  Interest  from  date  until  paid.  It 
Is  understood  and  agreed  that  the  said  N.  W.  Clayton  shall  furnish 
an  abstract  of  title  and  warranty  deed  to  said  lot  when  the  balance 
of  said  purchase  price  shall  have  been  paid.  If  the  title  to  said  lot 
should  prove  unmarketable  then 'the  money  now  paid  shall  be  re- 
turned to  said  Parley  Anderson.    Clayton  ft  Co.,  Per  M.  L.  C,  Agent." 

It  was  further  alleged  that  the  defendants  N.  W.  Clay- 
ton and  Sybella  W.  Clayton,  his  wife,  subsequently  ratified 
and  adopted  the  writing  or  agreement ;  that  the  plaintiff  had 
performed  all  of  the  conditions  of  the  agreement  on  his 
part  to  be  performed;  that  the  Claytons  refused  to  convey 
the  property  to  plaintiff  on  his  demand;  that  the  Claytons, 
on  the  8th  day  of  March,  1907,  by  an  instrument  in  writ- 
ing, also  agreed  to  sell  and  convey  the  property  to  the  de- 
fendant Lawver  for  the  sum  of  $1900,  who  assigned  his  in- 
terest to  the  defendant  Goddard ;  and  that  both  of  them  had 
knowledge  and  notice  of  plaintiff's  interest.  The  Claytons, 
Cnmmings,  Clayton  &  Co.,  Lawver,  and  Goddard  were  all 
made  defendants.  The  relief  prayed  for  against  the  Clay- 
tons was  to  require  them  to  convey  the  property  to  the  plain- 
tiff ;  tliat,  as  against  the  plaintiff,  the  defendants  Lawver  and 
Gknldard  be  adjudged  to  have  no  title  or  interest  in  or  to  the 
property;  and  that,  in  the  event  a  conveyance  could  not  be 
had,  plaintiff  be  given  a  judgment  in  the  sum  of  $2500 
damages. 

To  this  complaint  the  Claytons  filed  an  answer  admitting 
their  ownership  of  the  property,  the  agreement  made  by  them 
to  sell  and  oonvey  the  property  to  Lawver,  and  the  assignment 
thereof  to  Goddard ;  denying  all  other  allegations  of  the  com- 
plaint; and  pleading  the  statute  of  frauds — "that  said  al- 
leged contract  for  the  sale  of  said  land  as  mentioned  in 
plaintifPs  complaint,  nor  any  note  or  memorandum  thereof 
in  writing,  was  ever  subscribed  by  defendants  or  either  of 
them,  or  by  the  lawful  agent  thereimto  authorized  in  writing 
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by  these  defendants  or  either  of  them,"  The  defendants 
Lawver  and  Goddard  answered,  also  admitting  that  ths 
Claytons  were  the  owners  of  the  property,  that  Clayton  had 
entered  into  an  agreement  with  Lawver  to  sell  and  convey 
the  property  to  him,  and  that  the  agreement  had  been  as- 
signed to  Goddard ;  alleging  the  value  of  the  property  to  be 
$3000;  and  denying  all  other  allegations  of  the  complaint 
By  way  of  counterclaim  and  cross-complaint  they  set  forth 
their  written  agreement,  by  the  terms  of  which  Clayton  had 
agreed  to  sell  and  convey  the  property  to  them  for  the  sum 
of  $1900;  alleged  that  they  had  made  a  tender  of  the  pur- 
chase price,  a  demand  for  a  conveyance  clear  of  the  incimi- 
brance  created  by  an  agreement  in  writing  from  the  'Clay- 
tons to  the  plaintiflF,  by  the  terms  of  which  they  had  agreed 
to  convey  the  property  to  plaintiff,  and  a  refusal  of  the  Clay- 
tons to  give  a  conveyance  clear  of  such  incumbrance.  The 
relief  prayed  for  by  them  was  a  conveyance  from  the  Clay- 
tons to  Ooddard,  and,  if  that  could  not  be  had,  a  judgment 
against  them  in  the  sum  of  $1050. 

Upon  the  trial  of  the  issues  to  the  court,  findings  were 
made  that  on  the  15th  day  of  August,  1905,  "the  defendant 
Curomings"  executed  and  delivered  to  the  plaintiff  the  mem- 
orandum or  writing  set  forth  in  plaintiff's  complaint;  that 
the  Claytons  had  no  knowledge  or  notice  of  the  memorandum 
imtil  after  the  commencement  of  this  action,  and  "never 
ratified  or  adopted  the  terms  or  conditions  thereof';  that 
"the  plaintiff  has  not  performed  his  port  of  said  memoran- 
dum or  agreement'' ;  that  on  the  8th  day  of  March,  1907,  the 
defendant  N".  W.  Clayton  executed  and  delivered  to  Lawver 
an  instrument  in  writing,  by  the  terms  of  which  Clayton 
agreed  to  sell  and  convey  the  property  to  Lawver,  as  set 
forth  in  his  counterclaim  and  cross-complaint;  that  Lawver 
assigned  the  agreement  to  Goddard;  that  Goddard  on  that 
day  tendered  to  the  Claytons  the  amount  of  money  agreed 
to  be  paid  by  that  agreement,  and  demanded  a  deed;  that 
Goddard  refused  to  accept  the  deed  tendered  to  him  by  Clay- 
ton "for  the  reason  that  the  said  lands  were  not  then  free  and 
clear  of  incumbrance,  inasmuch  as  the  said  memorandum  or 
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agreement  mentioned  in  the  plaintiff's  complaint  and  execu- 
ted and  delivered  to  the  plaintiff  by  said  M.  L.  Cnmmings 
constituted  an  incumbrance  or  cloud  upon  the  title  to  the 
said  lands;  that  the  said  memorandum  then  and  there  con- 
stituted and  created  a  cloud  and  incumbrance  upon  the  title 
to  said  lands" ;  that  the  real  estate  at  the  time  of  the  tender 
was  of  the  value  of  $2800 ;  and  that  Goddard,  by  reason  of 
the  refusal  of  the  Claytons  to  deliver  to  him  a  deed  dear  of 
the  incumbrance  mentioned,  was  damaged  in  the  sum  of 
$900. 

Upon  these  findings  the  court  stated  oanclusions  dismiss- 
ing plaintiffs  complaint,  dismissing  the  action  as  against 
Sybella  W.  Clayton,  and  holding  that  the  defendant  God- 
dard was  entitled  to  a  decree  against  N.  W.  Clayton  re- 
quiring him  to  convey  the  property  to  Goddard,  ^'and  if 
specific  performance  becomes  impossible  by  reason  of  the 
refusal  of  Sybella  W.  Clayton,  the  wife  of  N.  W.  Clayton,  to 
join  in  the  deed,  then  the  said  Goddard  is  entitled  to  a  judg- 
ment against  said  N.  W.  Clayton  in  the  sum  of  $900  witii 
interest;"  and  "that  the  plaintiff  is  not  entitled  to  recover 
judgment  against  the  defendants  or  either  of  them  and  is 
not  entitled  to  any  relief  prayed  for  in  plaintiff's  complaint." 
A  judgment  was  entered  accordingly,  from  which  the  plain- 
tiff has  prosecuted  this  appeal,  assailing  the  findings  and  con- 
clusions as  being  unsupported  by  and  against  the  evidence. 

The  undisputed  evidence  shows  that  the  defendants  N.  W. 
Clayton  and  M.  L.  Cummings  were  partners  in  business 
under  the  firm  name  of  Clayton  &  Co.,  engaged  in  the  busi- 
ness of  buying  and  selling  and  dealing  in  real  estate.  Clay- 
ton himself  testified  that:  "Among  other  things,  I  was 
engaged  in  the  real  estate  business  with  M.  L.  Cummings. 
We  formed  a  copartnership  early  in  April,  1905,  and 
opened  an  office  at  No.  153  South  Main  Street,  and  put  up 
signs  indicating  the  name  of  the  firm  and  the  business  we 
would  engage  in.  The  firm  name  was  Clayton  &  Co.  Mr. 
Chunmings  was  in  active  charge  of  the  business,  being  the 
managing  partner.  I  would  sometimes  go  in  to  advise  with 
him.    The  copartnership  was  formed  for  the  purpose  of  deal- 
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ing  in,  buying,  and  selling  real  estate,  the  real  estate  busi- 
ness. Cummings  was  the  one  who  entered  into  the  contracts 
and  who  did  the  business  of  the  company.'*  He  further 
testified  that  he,  in  July,  1905,  on  a  return  trip  from  New 
York,  "become  suspicious  of  Cummings,  and  required  him  to 
make  a  statement  of  the  business  up  to  July  1st  His  state- 
ment was  not  satisfactory,  and  I  asked  him  to  terminate  the 
partnership  and  pay  all  the  debts  then  existing,  and  that  if 
he  would  do  so  he  could  have  all  that  he  could  make  out  of  it. 
He  agreed  to  it  and  said  he  would  attend  to  it  immediately. 
I  told  him  to  take  the  signs  off  the  windows.  He  said  he 
would  attend  to  the  giving  of  notice  of  dissolution.  I  don't 
know  whether  he  did  these  things  or  not.  I  left  that  all  to 
him.  I  did  nothing  further  towards  dissolving  the  partner- 
ship or  terminating  it  than  the  statements  made  by  me  to 
Cummings.  ...  I  suppose  that,  as  far  as  the  public 
were  concerned  who  would  deal  or  might  deal  with  the  com- 
pany, it  was  still  Clayton  &  Co.,  after  my  talk  with  Cum- 
mings, so  far  as  any  steps  I  took  to  give  notice  of  dissolu- 
tion. I  was  in  Salt  Lake  during  1905,  but  left  for  Europe 
in  January,  1906,  returning  to  Salt  Lake  in  March,  1907.'' 
The  evidence,  without  dispute,  shows  that  no  notice  of 
dissolution  of  the  partnership  was  given,  or  that  any  further 
or  other  steps  were  taken  to  terminate  it  The  evidence 
also  without  dispute,  shows  that  on  the  15th  day  of  August, 
1905,  Clayton  &  Co.,  by  M.  L.  Cummings  executed  and 
delivered  to  the  plaintiff  the  memorandum  or  writing  set 
forth  in  his  complaint  Against  this  undisputed  evi- 
dence the  court  found  the  memorandum  was  made  by  M.  L. 
Cummings,  aoid  not  by  Clayton  &  Co.  The  evidence, 
also  without  dispute,  shows  that  three  days  thereafter,  and 
on  the  18th  day  of  August,  Nephi  W.  Clayton  and  his  wife, 
Sybella  W.  Clayton  executed  and  delivered  the  following 
instrument  in  writing : 

"This  agreement,  made  this  ISth  day  of  August,  A.  D.  1905,  be- 
tween Nephi  W.  Clayton  and  Sybella  W.  Clayton  (bis  wife),  of  Salt 
Lake  City,  county  of  Salt  Lake,  and  state  of  Utah,  parties  of  the 
first  part,  and  Parley  Anderson  of  the  county  of  Tooele,  state  of 
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Utah,  part>'  of  the  second  part,  witnesseth:  That,  in  consideration 
of  the  sum  of  four  hundred  and  fifty  dollars,  in  hand  paid  hy  the 
second  party  to  the  first  parties,  the  receipt  whereof  is  aeknowl- 
edsred,  the  said  first  parties  agree  that  upon  the  payment  by  the 
second  party  on  or  before  the  first  day  of  July,  1906,  of  the  further 
sum  of  eight  hundred  dollars,  they  will  convey  to  the  second  party, 
or  assigns,  by  warranty  deed  conveying  good  and  marketable  title 
and  releasing  dower,  all  that  parcel  of  land  situate  in  the  city  and 
county  of  Salt  Lake,  state  of  Utah,  described  as  follows:  All  of 
lot  two  (2),  block  one  hundred  and  forty-five  (145),  Plat  *D,'  Salt 
Lake  City  survey.  Said  sum  of  eight  hundred  dollars  to  be  paid  in 
the  following  manner,  to-wit,  ,  .  .  upon  the  delivery  and  ac- 
ceptance of  deed  to  said  lot,  on  or  before  said  first  day  of  July,  1906. 
With  interest  at  the  rate  of  seven  per  cent.  (7%)  per  annum  on  all 
deferred  payments  from  the  date  of  this  contract  and  all  taxes  after 
1905.  The  first  parties  agree  to  furnish  to  the  second  party,  or  his 
assigns  at  their  own  expense,  on  or  before  the  first  day  of  Septem- 
ber, 1906,  an  abstract  of  title  to  said  premises  continued  to  date 
hereof.  But  in  case  said  second  party  or  his  assigns  fail  to  make 
said  payment  within  the  time  above  limited  this  agreement  be 
comes  of  no  effect,  and  the  money  now  paid  is  forfeited  to  said  first 
party.  Witness  our  hands  and  seals  the  day  and  year  aforesaid. 
Nephi  W.  Clayton.  [Seal.]  Sybella  W.  Clayton.  [Seal.]  In  presence 
of:    M.  L.  Cummings." 

This  instrument  was  acknowledged  on  the  date  of  its  exe- 
cution before  "M.  L.  Cummings,  Notary  Public,"  and  on 
the  25th  day  of  November,  1905,  was  recorded.  Again,  in 
the  findings  of  the  court  no  mention  is  made  of  this  agree- 
ment, nor  is  any  reference  made  to  it,  notwithstanding  its 
execution  and  delivery  was  undisputed  and  was  testified  to 
by  Clayton  himself. 

Clayton  also  testified  that  he  had  no  knowledge  or  notice  of 
the  memorandum  or  agreement  executed  on  the  15th  day  of 
August  and  set  forth  in  plaintiffs  complaint  until  after  the 
commencement  of  this  action,  and  that  he  had  not  ''prior  to 
the  15th  day  of  August,  1905,  authorized  Cummings  to  sell 
any  property  for  him,"  He,  however,  did  not  testify  that  he 
had  not  authorized  him  on  that  day,  or  thereafter,  to  sell  the 
property  in  question.  To  the  contrary,  he  testified  that: 
"I  had  been  trying  to  sell  that  property  for  many  years  for 
$1100.  .  .  .  Cummings  asked  me  what  I  would  take 
for  it    I  told  him  $1100  net.    He  says,  *How  long  will  you 
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give  me?'  I  told  him,  To-day.'  He  returned  in  the  after- 
noon with  $450  in  cash,  and  asked  me  if  I  would  sign  a  con- 
tract for  the  balance,  which  was  $800  to  be  paid  on  or  be- 
fore a  certain  date  with  interest.  I  told  him,  TTes,  I  was 
going  away  and  needed  the  money/  '^  Clayton  further  testi- 
fied that  he  and  his  wife  thereupon  executed  and  delivered 
the  instrument  in  writing  dated  August  18th,  by  the  terms 
of  which  they  acknowledged  the  receipt  of  $450  from  the 
plaintiff  and  agreed  to  sell  and  convey  the  property  to  him 
upon  a  further  payment  of  $800  on  or  before  July  1,  1906, 
and  thereby  agreed  to  sell  and  convey  the  property  to  the 
plaintiff  upon  the  same  terms  and  conditions  stated  and 
specified  in  the  agreement  made  by  Clayton  &  Co.  to  the 
plaintiff  on  the  15th  day  of  August  Yet,  notwithstand- 
ing the  making  of  such  agreement  by  the  Claytons  three  days 
after  the  execution  of  the  writing  by  Clayton  &  Co.,  and 
their  agreement,  over  their  own  signatures,  to  sell  and  con- 
vey the  property  to  the  plaintiff  on  exactly  the  same  terms 
and  conditions  stated  in  the  writing  of  Clayton  &  Co.,  the 
court  found  that  the  Claytons  "never  ratified  or  adopted  the 
terms  or  conditions"  stated  or  specified  in  the  memorandmn 
made  by  Clayton  &  Co. 

The  first  payment  of  $450,  the  receipt  of  which  was  ac- 
knowledged by  both  Clayton  and  his  wife,  was  made  by 
plaintiff  by  check  payable  to  the  order  of  "Clayton  &  Co/^ 
Between  the  time  of  that  payment  and  the  1st  day  of  July, 
1906,  he  paid  the  balance  of  the  purchase  price,  $800,  to- 
gether with  the  interest  thereon,  to  Clayton  &  Co.,  or  to 
Cummings,  the  active  manager  of  the  firm ;  the  last  payment 
being  on  the  3d  day  of  February,  1906,  when  he  paid 
$549,75.  After  all  such  payments  had  been  made  and  a  final 
receipt  given  acknowledging  payment  in  full,  and  after  Gay- 
ton  had  returned  from  Europe,  plaintiff's  brother,  who,  at 
Salt  Lake  City,  was  looking  after  his  brother's  interest  in 
his  absence,  telephoned  Clayton  and  asked  him  for  a  deed. 
Plaintiff's  brother  testified :  "I  called  him  up  by  phone  and 
asked  him  to  fix  the  matter  upw  He  said  he  had  no  dealings 
with  me  at  all.    I  told  him  I  was  taking  care  of  my  brother's 
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interest;  but  he  said  he  had  no  dealings  with  me  at  all.  I 
asked  for  a  deed ;  but  he  wouldn't  give  it  to  me.  I  made  the 
demand  for  a  deed  shortly  after  Clayton's  return  from 
Europe.  I  don't  know  the  exact  date,  but  it  was  after  July, 
1506."  That  the  plaintiff  paid  the  entire  purdiase  price 
called  for  by  his  contract  is  beyond  dispute.  But  he  paid  it 
to  Clayton  &  Co.,  or  to  Cummings,  the  managing  partner  of 
the  firm;  some  checks  being  payable  to  the  order  of  Clay- 
ton &  Co.,  others  to  the  order  of  Cummings,  who,  in  each 
instance,  gave  a  receipt  signed  "M.  L.  Cummings,"  or  "M. 
Lw  Cummings,  Agent."  The  evidence,  however,  further 
shows,  as  testified  to  by  both  Clayton  and  Cummings,  that 
Clayton  actually  received  only  $300,  which  was  paid  to  him 
out  of  the  first  payment,  and  that  $150  of  that  payment  was 
deducted  for  a  commission,  and  that  no  part  of  the  $800 
was  actually  received  by  him ;  and  there  lies  the  nub  of  the 
whole  matter,  giving  rise  to  this  lawsuit.  Why  the  moneys 
paid  by  plaintiff  to  Clayton  &  Co.,  or  to  Cummings,  were  not 
pcdd  to  Clayton,  is  not  made  to  appear,  except  that  in  July, 
1905,  Cummings'  report  to  Clayton  was  not  satisfactory, 
and  the  latter  desired  to  have  the  partnership  terminated. 
But  it  is  not  made  to  appear  that  Clayton  ever  made  any  de- 
mand on  Cummings,  or  on  Clayton  &  Co.,  for  the  money  re- 
ceived from  the  plaintiff,  or  that  Clayton  tried  to  collect  it 
from  him  or  from  the  company,  or  that  Cummings  misap- 
propriated or  converted  the  money,  or  that  he  or  the  com- 
pany was  unable  to  pay  it. 

The  evidence  further  shows,  as  found  by  the  court,  that  on 
March  8,  1907,  the  defendant  N.  W.  Clayton,  alone,  and  not 
his  wife,  entered  into  a  contract  in  writing  with  Lawver,  by 
the  terms  of  which  he  agreed  to  sell  and  convey  the  property 
to  him  for  the  sum  of  $1900,  and  that  that  agreement  was 
assigned  on  the  same  day  to  Goddard,  and  that  Goddard,  on 
that  day,  made  a  tender  of  the  purchase  price  and  demanded 
a  deed.  Goddard  testified  that,  when  he  made  the  tender  and 
demanded  a  deed,  he  also  demanded  of  Clayton  that  he  re- 
move the  cloud  on  the  title  created  by  the  written  agreement 
given  by  Clayton  and  his  wife  to  the  plaintiff,  and  that  Clay- 
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ton  said:  "He  didn't  have  anything  to  do  with  that;  that 
was  outlawed;  he  wouldn't  clear  it  up;  so  I  objected  to  re- 
ceiving the  deed  on  that  ground." 

Upon  this  evidence  counsel  for  Clayton  and  Goddard  de- 
fend the  findings  and  the  judgment  on  the  theory  that  plain- 
tiff's complaint  was  grounded  on  the  memorandum  made  by 
Clayton  &  Co.,  and  since  that  writing,  as  testified  to  by  Clay- 
ton, was  made  without  his  knowledge  or  consent,  until  after 
the  commenOement  of  this  action,  the  making  of  the  written 
agreement  by  Clayton  and  his  wife  on  the  18th,  did  not  con- 
stitute a  ratification  nor  an  adoption  of  the  first  writing;  and 
that  the  plaintiff  cannot  recover  on  the  second  writing,  the 
agreement  of  August  the  18th,  because  he  did  not  declare  on 
that  writing,  and,  further,  because  the  payments  made  by 
plaintiff  to  Clayton  &  Co.,  or  to  Cummings,  were  not,  in  law, 
payments  to  Clayton,  neither  Clayton  &  Co.  nor  Cummings, 
as  is  ai^ed,  being  agents  of  Clayton  authorized  to  receive  the 
payments  for  him.  It  is  not  so  clear,  as  is  urged  by  counsel, 
that  the  complaint  declared  alone  on  the  memorandum  of 
August  15th.  The  plaintiff  did  set  forth  in  his  complaint 
the  memorandum  made  by  Clayton  &  Co.  on  that  date  and  al- 
leged that  the  Claytons  subsequently  ratified  and  adopted  it, 
without  alleging  the  manner,  or  the  facts,  of  such  adoption  or 
ratification.  Of  course,  the  plaintiff  contends  that  the  exe- 
cution and  delivery  of  the  agreement  of  the  18th  by  the  CTay- 
tons  constituted  such  an  adoption,  or  ratification.  Because 
of  the  partnership  relation,  and  of  the  undisputed  evidence 
heretofore  referred  to,  the  pertinent  question  here  is,  not  so 
much  whether  Clayton  then  had  actual  knowledge  of  the 
memorandum  or  writing  made  by  Clayton  &  Co.,  but  whether 
he  and  his  wife,  by  a  writing  subscribed  by  them  sufficient  to 
satisfy  the  statute  of  frauds,  agreed  to  sell  and  convey,  or 
authorized  a  sale  and  conveyance  of,  the  property  to  the 
plaintiff  on  the  same  terms  and  conditions  stated  and  specified 
in  the  memorandum  of  Clayton  &  Co.  That  Clayton  and 
Cummings  were  partners  in  business  engaged  in  buying,  sell- 
ing, and  dealing  in  real  estate  is  conceded. 
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As  affecting  third  parties  who  dealt  with  the   firm,   that 
partnership  relation  was  not  dissolved,  but  existed  during  all 
of  the  transactions  in  question.     Cununings  was  the 
active  manager  of  the  firm,  and  the  person,  as  testified  1 

to  by  Clayton  himself,  "who  entered  into  the  con- 
tracts and  did  the  business  of  the  company.^'  Now,  Clayton 
&  Co,  entered  into  a  contract  with  the  plaintiff  to  sell  and 
conrey  to  him  the  real  estate  in  question,  subject  to  the  ap- 
proval of  Clayton,  the  owner  of  the  property.  Cummings  had 
the  iindoubted  authority  to  make  such  a  contract 

Though  Clayton  did  not  have  actual  knowledge,  as  testified 
to  by  him,  that  such  a  contract  had  been  made  with  the  plain- 
tiff by  Clayton  &  Co.,  still,  the  contract  having  been 
so  made  in  the  course  and  within  the  scope  of  the  2 

partnership  business  by  the  active  manager  and  a 
member  of  the  firm,  and  by  a  person  authorized  to  make  such 
a  contract,  was  Clayton's  contract,  as  much  as  Cummings.' 
It  was  the  firm's  contract  binding  on  Clayton,  and  on  every 
other  member  of  the  firm,  though  Clayton  had  not  actual 
knowledge  of  it  when  it  was  made. 

The  contract  being   subject   to    Clayton's   approval,    the 
owner  of  the  property,  the  next  question  is :    Did  he  approve 
of  it?    That  is  answered  by  the  vmtten  contract  or  writing 
executed  and  delivered  by  himself  and  his  wife,  on 
the  18th  day  of  August,  by  the  terms  of  which  they  3 

both  agreed  to  sell  and  convey  the  property  to  the 
plaintiff  on  exactly  the  same  terms  and  conditions  expressed 
in  the  contract  or  memorandum  made  by  Clayton  &  Co.  The 
plaintiff,  in  his  negotiations  and  dealings,  dealt  with  Clayton 
&  Co.  In  so  doing  he,  in  law,  dealt  with  Clayton  himself,  as 
he  also  did  with  every  other  member  of  the  firm.  All  his  pay- 
ments were  made  to  the  firm  and  to  the  active  manager  who 
"did  the  business  for  the  company."  The  contention,  there- 
fore, as  urged,  that  the  payments  made  by  plaintiff  of  the 
$800  were  made  to  one  not  authorized  to  receive  them,  is  im- 
tenable.  If  Clayton  &  Co.  have  not  accounted  to  Clayton  for 
the  money,  he  must  look  to  them,  not  the  plaintiff. 
39  Utah— 28 
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Upon  the  undisputed  evidence  we  think  the  plaintiff  was 
entitled  to  a  judgment  requiring  the  Claytons  to  convey  the 
property  to  him.  The  judgment  of  the  court  below,  denying 
him  such  relief,  and  directing  a  conveyance  to  Gbddard,  is, 
therefore,  reversed,  and  the  case  remanded  to  the  district 
court,  with  directions  to  make  findings,  and  to  state  oonclu- 
sions,  in  accordance  with  the  views  herein  expressed,  and  to 
enter  a  judgment  in  favor  of  the  plaintiff  requiring  the  Clay- 
tons to  convey  the  property  to  him  by  warranty  deed,  and  ad- 
judging that  the  defendants  Lawver  and  GkKldard,  as  against 
the  plaintiff,  have  no  right,  title>  or  interest  therein  or 
thereto. 

No  complaint  is  made  by  Clayton,  or  by  any  one,  of  the 
judgment  requiring  him  to  pay  $900  to  Qoddard  in  the  event 
of  Clayton's  inability  to  convey  the  property  to  God- 
dard.     Nor  is  there  any    complaint    or    contention  4 

made  that  such  matters  arising  on  the  counterclaim  or 
cross-complaint  affected,  not  all,  but  only  a  portion,  of  the 
parties,  nor  is  any  relief  asked  against  the  judgment  in  such 
particular,  nor  is  it  in  any  manner  questioned.  Both  Clayton 
and  Qoddard  united  in  their  efforts  to  defeat  plaintiff^s  claim, 
and  seem  content  with  that  part  of  the  litigation  terminating 
in  a  money  judgment  against  Clayton  and  in  favor  of  Qod- 
dard.    At  least  neither  complain  of  it. 

Hence  that  portion  of  the  judgment  is  not  disturbed  by  us. 
Costs  to  appellant. 

FKICK,  C.  J.,  and  McCARTY,  J.,  concur. 


PETERSON  V.  PETTERSON  et  aL 

No.  2189.    Decided  July  12.  1911  (117  Pac.  70). 

AnnMhUR — ^Actions — Tptlb  to  Suppobt — "Occdpawt.*'  Under 
Gomp.  Laws  1907,  section  20,  providing  that  If  any  cattle  shell 
trespass  or  do  damage  upon  the  premises  of  another,  the 
aggrieved  party,  whether  he  be  the  owner  or  occupant,  may  re 
cover  against  the  owner  of  the  cattle,  plaintiff,  who  purchaied 
lucerne  seed  from  the  owner  of  land  and  left  It  in  an  inclosed 
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field  to  dry,  was  an  "occupant"  within  the  purview  of  the  stat- 
ute, and  might  support  an  action  against  the  owner  of  cattle 
which  trespassed  upon  the  field,  and  ate  and  ruined  the  seed, 
without  pleading  or  proving  negligence;  the  statute  apparently 
warranting  a  recovery  for  injury  to  personalty,  as  well  as  to 
real  estate.     (Page  355.) 

1  Trespass  —  Actions  —  Subject  Matter.    Personal  property  may 
be  the  subject  of  a  trespass.     (Page  357.) 

Appeai.  from  District  Court,  First  District ;  Eon.  W.  W. 
Maughan,  Judge. 

Action  by  Nels  R  Peterson  against  P.  O.  Petterson  and 
another  doing  business  as  Petterson  &  Taylor. 

Judgment  for  defendants.    Plaintiff  appeals. 
Revebsed  and  remanded  with  directions. 
J.  D.  Call  for  appellant 
Halverson  &  Pratt  for  respondents. 

STRAUP,  J. 

The  appellant,  plaintiff  below,  in  his  complaint  allied* 
that  he  was  the  owner  and  in  possession  of  certain  described 
real  estate,  and  that  the  defendants'  cattle  trespassed  upon 
the  land,  and  "ate  up,  injured,  and  destroyed  the  lucerne 
seed,  hay,  and  verdure  being  upon  and  grazed  upon  said 
land,"  to  plaintiff's  damage  in  the  sum  of  $400.  Defendants 
filed  a  general  denial. 

The  evidence  shows  that  one  Erastus  Hanson  owned  the 
land  and  lived  on  it,  and  harvested  lucerne  seed  from  it. 
This  seed  was  sold  by  Hanson  to  plaintiff.  On  ac- 
count of  rains,  the  seed  being  too  damp  to  thresh,  it  1 
was  spread  in  ricks  to  dry,  over  about  an  acre  of 
CTOund.  The  plaintiff  there  left  the  seed  in  the  field,  in- 
closed by  a  fence,  for  about  two  weeks.  There  is  evidence 
to  show  that  during  the  absence  of  the  plaintiff  the  defend- 
ants' cattle  in  an  adjoining  field  broke  through  the  fence  and 
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entered  the  field  where  plaintiff's  seed  was,  and  ate  part  of 
it  and  trampled  the  rest,  so  that  it  was  worthless,  and  that 
the  value  of  the  seed  was  from  $400  to  $600. 

At  the  conclusion  of  plaintiff's  evidence,  the  court  granted 
a  nonsuit  on  the  alleged  ground  of  insufficiency  of  evidence 
to  show  that  the  defendants'  cattle  committed  the  trespass  or 
destroyed  the  seed,  and  especially  upon  the  ground  of  in- 
sufficiency of  evidence  to  show  negligence  on  the  part  of  the 
defendants  in  permitting  the  cattle  to  enter  the  premises  in 
question,  or  to  eat  or  injure  the  seed. 

Because  plaintiff  did  not  own  the  land,  and  as  is  urged,  had 
no  interest  in  it,  except  a  mere  license  to  enter  and  remove 
the  seed,  it  is  contended  that  he  could  not  maintain  an  action 
of  trespass  to  realty ;  that  he  could  not  maintain  an  action  of 
trespass  to  personal  property,  that  being,  as  is  asserted,  all 
in  which  he  had  any  interest,  without  ailing  and  proving 
negligence;  and  as  there  are  neither  allegations  nor  proof  of 
negligence  the  nonsuit,  as  is  asserted  by  respondents,  was 
properly  granted.  As  already  observed,  there  is  sufficient  evi- 
dence to  show  that  defendants'  cattle  entered  the  field,  and 
ate  and  injured  the  seed.  It  seems  that  the  court  granted  the 
nonsuit  on  the  theory  of  a  want  of  allegations  and  proof  of 
negligence.  We  think  the  law  was  misapplied.  We  have 
a  statute  (Comp.  Laws  1907,  section  20)  which  provides  that 
if  any  cattle,  etc.,  shall  trespass  or  do  damage  upon  the 
premises  of  another  person,  except  in  cases  where  such 
premises  are  not  inclosed  by  a  lawful  fence,  in  counties  where 
a  fence  is  required  by  law,  the  aggrieved  party,  whether  he 
be  the  o\vner  or  an  occupant  of  such  premises,  may  recover 
damages  for  the  injury  sustained  by  him  by  an  action  at  law 
against  the  owner  of  the  trespassing  animals.  Under  this 
statute,  we  think  the  plaintiff  was  such  an  "occupant"  of  the 
premises  as  to  entitle  him  to  recover  damages  for  the  injury 
done  to  the  seed  by  trespassing  animals,  without  allying  and 
proving  negligence. 

Personal  property,  as  well  as  real  estate,  may  be  the  sub- 
ject of  trespass.  (28  Am.  &  Eng.  Ency.  L.  (2d  Ed.),  589.) 
The  statute  seems  to  contemplate  that  an  owner  or  occupan*; 
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of  premises  may  recover  whatever  damages  may  have  been 
sustained  by  him  by  trespassing  animals,  whether  the 
injury  be  to  realty  or  personal  property,  upon  land  2 

owned  or  occupied  by  him.  None  of  the  cases 
cited  by  respondent  (Klenberg  v.  Russell,  125  Ind.  531,  25 
K  E.  596;  Annapolis  R.  Co.  v.  Baldwin,  60  Md.  88,  45 
Am.  Rep.  711;  Cool  v.  Crommet,  13  Me.  250;  Fallon  v. 
O'Brien,  12  R  I.  518,  34  Am.  Rep.  713 ;  Scott  tz.  Lingren,  21 
Kan.  184)  are  in  point,  except  the  last  case,  and  that  does 
not  support  respondents^  contention. 

The  judgment  of  the  court  below  is  reversed,  with  direc- 
tions to  grant  a  new  trial.    Costs  to  appellant. 

FRICK,  C.  J.,  and  McCARTY,  J.,  concur. 


HEWLETT  BROTHERS  v.  MALLETT  et  al. 

No.  2212.    Decided  July  12.  1911  (117  Pac.  68). 

1.  Courts — Jurisdiction — Salt  Lake  City  Court.  The  city  court 
of  Salt  Lake  City  had  Jurisdiction  to  entertain  a  motion  to  set 
aside  a  garnishment  Judgment  and  release  the  garnishee,  hay- 
ing the  same  power  in  that  respect  as  a  district  court  (Page 
362.) 

2.  Appeal  axd  Error — Orders  Appealable — "Pinal  Order."  An 
order  of  the  City  Court  of  Salt  Lake  City,  after  final  Judgment 
in  the  original  action,  setting  aside  and  releasing  a  garnish- 
ment, was  ''flnar*  and  appealable  within  the  statute  providing 
for  an  appeal  In  garnishment  proceedings.     (Page  363.) 

Appeal  from  District  Court,  Third  District;  Hon.  T.  D. 
Letvis,  Judge. 

Action  by  Hewlett  Brothers  against  F.  J.  Mallett  and  an- 
other. 

Judgment  setting  aside  a  judgment  against  a  garnishee  and 
releasing  the  garnishment.     Plaintiff  appeals. 

Apfibmsd. 
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E.  A.  Walton  for  appellant. 

F.  B.  Scott  for  respondent 

appellant's  points. 

The  motion  of  the  garnishee  to  set  aside  the  judgment 
was  neither  a  motion  for  a  new  trial  nor  a  motion  to  set  aside 
the  default,  but  was  nothing  more  or  less  than  a  collateral  at- 
tack upon  the  original  judgment,  and  the  order  of  the  court 
was  to  all  intents  and  purposes  a  setting  aside  and  ignoring 
of  the  original  judgment  of  the  justice. 

The  garnishee  cannot  dispute  the  record  in  the  main  action. 
To  do  so  is  a  collateral  attack  upon  the  judgment  therein. 
(Castner  v.  Styer,  23  New  Jersey  Law,  236.)  "On  prin- 
ciple a  judicial  proceeding  is  never  void  because  proof  of 
service  is  false  in  fact."  (Van  Fleet  Collateral  Attack,  468.) 
This  principle  is  applicable  to  inferior  courts.  (Van  Fleet 
Collateral  Attack,  468;  Lighsey  v.  Earns,  20  Ala.  409; 
Jeffries  v.  Wright,  5  ^lo.  215 ;  Putnam  v.  Man,  3  Wendell 
202 ;  Allen  v.  Martin,  10  Wendell  300 ;  Jones  v.  Judkins  [N. 
C],  34  Am.  Dec.  392;  Kendrick  v.  Whitmore,  105  Mass. 
23 ;  Fitch  v.  Byall,  149  Ind.  554,  49  N.  E.  455 ;  Watk%f\£  v. 
Davis,  61  Tex.  414.) 

"A  collateral  attack  on  a  judicial  proceeding  is  an  attempt 
to  avoid,  defeat,  or  evade  it,  or  to  deny  its  force  and  effect  in 
some  manner  not  provided  by  law."  (Van  Fleet  Collateral 
Attack,  3.) 

A  justice  cannot  set  aside  his  own  judgment  though  it  is  in 
fact  valid  if  it  is  on  its  face.  {Brotvn  v.  Goble,  97  Ind. 
86.) 

A  justice  of  the  peace  cannot  set  aside  an  execution  for  the 
want  of  jurisdiction  of  the  person.  (Carr  v.  Penn.  Ry.  Co., 
83  S,  W.  981  [Mo.  App.]  ;  Broivnfleld  v.  Thompson,  70  S. 
W.  378  [Mo.  App.].) 

It  is  true  that  if  a  judgment  is  void  upon  its  face  it  may 
be  set  aside,  or  an  execution  issued  thereon  may  be  set  aside 
at  any  time  and  by  any  court.  (Martin  v.  Atkinson,  108  Ala. 
314;  Gates  v.  Lams,  49  Cal.  266;  Murdock  v.  Vries,  37  CaL 
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527 ;  Sanches  v.  Carriga,  31  CaL  170 ;  People  v.  Oreen,  74 
CaL  400.) 

But  where  the  record  shows  that  there  was  jurisdiction  an 
entirely  different  case  was  presented,  and  a  motion  does  not 
lie  to  set  it  aside.  (People  v.  Harrison  [Cal.],  24  Pac 
311.) 

An  inferior  court  cannot  set  aside  or  vacate  a  judgment  en- 
tered by  it  except  in  some  mode  specially  authorized  by  stat- 
ute. The  city  court  has  no  terms,  and  in  this  respect  is  just 
like  a  justice  of  the  peace.  A  justice  of  the  peace  cannot 
alter  or  set  aside  his  own  judgment  after  its  rendition. 
(Foster  v.  Alder,  21  Mick  507 ;  State  v.  Case,  14  Mont.  520 ; 
Bich  V.  Mwrtain,  92  Hun,  78 ;  Winter  v.  Fitzpatrick,  35  Cal. 
269 ;  Weimer  v.  Sutherland,  72  Cal.  341.) 

The  judgment  against  Mallett  in  this  case  became  a  judg- 
ment of  the  city  court  under  the  laws  of  1901,  page  114. 
(Compiled  Laws,  686x24.) 

The  city  court  was  simply  empowered  to  issue  final  process 
in  such  cases.  It  was  not  given  any  jurisdiction  to  set  aside 
judgments  directly,  or  to  reach  the  same  end  by  trying  out 
the  question  of  their  validity  otherwise  than  by  inspection. 
The  judgment  was  in  the  city  court  for  the  purpose  of  en- 
forcement and  not  for  the  purpose  of  being  collaterally  as- 
sailed. The  case  is  very  analogous  to  one  where  an  abstract 
of  a  justice's  judgment  is  filed  and  docketed  in  the  district 
court  The  district  in  such  a  case  cannot  go  behind  the  record 
and  permit  a  collateral  assatdt  thereon,  and  any  such  order 
would  be  annulled  on  certiorari.  (Lund  v.  Booth,  33  Utah, 
341.) 

A  motion  to  quash  an  execution  cannot  be  made  to  per- 
form the  office  of  a  writ  of  error  and  cannot  be  used  as  a 
means  of  going  behind  the  judgment.  (17  Cyc.  1152.) 
Such  motion  would  not  reach  any  defect  in  the  judgment  not 
shown  upon  the  face  of  the  record.'*  (Lwnd  v.  Booth,  supra.) 

STEAUP,  J. 

In  December,  1902,  a  judgment  was  obtained  in  the  justice 
court  in  favor  of  Hewlett  Bros,  against  F.  J.  Mallett  There- 
after the  office  of  the  city  court  was  created.    The  incumbent 
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of  that  office  succeeded  the  justice,  and  took  over  his  records. 
A  garnishment  was  issued  on  the  judgment  by  the  city  court 
and  was  served  on  the  Utali  Copper  Company  July  11,  1908. 
Upon  its  'answer  that  it  was  indebted  "to  the  defendant  F.  J. 
Mallett,"  a  judgment  was  entered  against  it,  on  the  15th  day 
of  July,  1908.  On  July  22d  of  that  year  the  copper  com- 
pany served,  and  on  the  25th  day  of  that  month  filed,  a  mo- 
tion "to  vacaterand  set  aside  the  judgment  against"  it  The 
motion  was  "made  upon  the  papers  on  file"  in  the  cause  "and 
upon  the  affidavit  of  F.  J.  Mallet"  In  that  affidavit  Mallet 
deposed  that  his  name  is  F.  J.  "Mallet,"  not  "Mallett;"  that 
he  at  no  time  was  indebted  to  Hewlett  Bros.,  and  SiJt  no  time 
had  any  dealings  with  them ;  that  he  was  not  served  with  sum- 
mons or  other  process  in  the  action  brought  by  them  against 
F.  J.  Mallett ;  "that  at  the  time  certified  to  by  the  constable 
that  service  of  the  summons  herein  was  made  upon  him,"  at 
Salt  Lake  City,  "your  affiant  was  in  the  Hawaiian  Islands ;" 
and  thut  he  had  no  knowledge  that  Hewlett  Bros^  had  brought 
any  action  against  him  until  in  July,  1908,  when  the  garnish- 
ment was  served  on  the  Utah  Copper  Company.  Counter 
affidavits  were  filed  on  behalf  of  Hewlett  Bros,  that  the  de- 
ponent Mallet  and  the  person  served  with  summons  and 
against  whom  judgment  was  had  in  the  case  was  the  same 
person,  and  that  he,  at  the  time  of  the  purported  service  and 
return  of  the  constable,  was  in  Salt  Lake  City.  Upon  a  hear- 
ing of  the  motion  the  city  court  made  and  entered  the  fol- 
lowing order  or  judgment :  "Garnishee's  motion  to  set  aside 
the  garnishee  judgment  herein  and  to  release  the  garnishment 
came  on  regularly.  Attorney  H.  S.  Harper  appearing  in  be- 
half of  the  plaintiff  and  Attorney  F.  B.  Scott  appearing  in 
behalf  of  the  garnishee,  Utah  Copper  Company.  F.  J.  Mallet 
was  sworn  and  testified,  and  plaintiff  introduced  as  evidence 
the  affidavit  of  F.  G.  Luke  and  E,  G.  Hines.  The  motion 
was  now  argued  to  the  court  by  the  attorneys  for  the  respect- 
ive parties,  and  the  court,  having  considered  the  same  and 
being  now  fully  advised  in  the  premises,  ordered  that  the  said 
motion  be  granted,  and  that  the  garnishee  judgment  herein  be 
set  aside,  and  that  the  garnishment  levied  by  virtue  of  the 
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execution  issued  on  July  11,  1908,  be  released"  Hewlett 
Bros,  thereupon  filed  an  aflBdavit  in  the  district  court  for  a 
writ  of  review  in  which  it  was  deposed,  among  other  things, 
that  the  Utah  Copper  Company  was  gamisheed,  and  a  judg- 
ment entered  against  it  upon  its  answer  admitting  an  in- 
debtedness to  F.  J.  Mallett  in  an  amount  for  which  judgment 
w^  taken  against  it;  "that  no  motion  for  a  new  trial  or  to  set 
aside  the  default  therein  was  made  by  either  defendant  (Mal- 
lett or  the  Utah  Copper  Company)  or  any  person  or  party 
to  said  proceeding;'^  but  the  city  court,  nevertheless,  "made 
and  entered  an  order  in  said  cause  purporting  to  set  aside  the 
said  judgment  against  the  said  garnishee  and  to  release  the 
garnishment;"  and  that  in  doing  so  the  city  court  exceeded 
its  jurisdiction.  Upon  the  filing  of  the  affidavit  of  such  peti- 
tioners, the  district  court  directed  the  city  court  to  certify 
and  return  to  it  a  transcript  of  the  record  and  of  the  pro- 
ceedings. A  transcript  of  such  record  was  certified  and  re- 
turned to  the  district  court.  Upon  a  review  of  it,  the  order 
or  judgment  of  the  city  court,  setting  aside  the  judgment 
against  the  garnishee  and  releasing  the  garnishment,  was 
affirmed.  From  that  judgment  of  the  district  court  Hewlett 
Bros,  has  prosecuted  this  appeal. 

The  statute  (Comp.  Laws  1907,  section  3113)  provides 
that  motions  for  new  trials  may  be  made  in  the  same  time 
and  manner  and  shall  be  allowed  for  the  same  grounds  in 
garnishment  proceedings  as  in  other  civil  trials ;  and  that  ap- 
peals may  be  taken  and  prosecuted  from  any  final  judgment 
or  order  in  such  proceedings  as  in  other  civil  cases.  There 
is  also  another  statute  (section  686x29)  which  provides  that 
the  sections  of  the  Code  of  Civil  Procedure  relating  to  the 
rules  and  practice  and  mode  of  procedure  in  the  district  court 
and  providing  for  provisional  remedies  and  prescribing  the 
practice  and  procedure  in  special  proceedings,  and  all  the 
laws  of  this  State,  except  as  in  the  chapter  creating  the  city 
court  otherwise  provided,  are  applicable  to  the  city  court  with 
the  necessary  changes  and  substitutions.  It  will  be  observed 
that  the  grounds  of  the  motion  to  set  aside  the  judgment  were 
not  stated.     No  objection,  however,  was  made  in   the   city 
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court  for  that  reason.  The  court  proceeded  to  hear  the  mo- 
tion upon  aflSdavits  and  upon  oral  testimony.  The  testi- 
mony of  that  proceeding  is  not  before  us.  Neither  did  the 
court  in  granting  the  order  setting  aside  the  judgment  and 
releasing  the  garnishment  state  any  groimds  therefor.  But, 
again,  no  objection  was  made  on  that  ground.  Hence  we 
have  a  record  which  shows  that,  upon  a  hearing  of  a  motion 
stated  in  general  terms  to  set  aside  the  judgment  rendered 
against  a  garnishee,  an  order  was  made,  also  in  general  terms, 
setting  aside  the  judgment  and  releasing  the  garnishment 
without  disclosing  the  grounds  upon  which  the  motion  was 
made  or  the  order  granted.  While  it  is  contended  that 
the  city  court  had  no  jurisdiction  to  set  aside  a  judgment 
rendered  against  a  garnishee,  it  is  not  claimed  that 
it  was  without  jurisdiction  because  no  grounds  for  the  motion 
were  stated.  .The  contention  made  by  appellant  is  that  the 
garnishee's  motion  was  not  for  a  new  trial  nor  to  set  aside  a 
default  judgment,  but  was  one  seeking  a  collateral  attack  on 
the  original  judgment,  and  that  the  city  court  was  without 
jurisdiction  to  entertain  such  a  motion  or  to  set  aside  or  annul 
the  original  judgment. 

The  city  court  undoubtedly  had  jurisdiction  to  entertain 
a, motion  to  set  aside  the  judgment  rendered  against 
the  garnishee  and  to  release  the  garnishment,  and  to  1 

grant  the  order  which  was  granted,  setting  aside  and 
vacating,  not  the  original  judgment  rendered  and  entered 
against  Mallett,  but  the  judgment  rendered  and  entered 
against  the  garnishee,  and  releasing  the  garnishment.  It  had 
the  same  power  in  that  particular  that  the  district  court  has. 
The  granting  of  such  an  order  does  not  necessarily  result 
from  an  assault  on  the  original  judgment,  nor  from  annulling 
and  setting  aside  that  judgment.  The  order  here  made  may 
have  resulted  from  a  finding  that  the  Mallet  to  whom  the 
garnishee  was  indebted  was  not  the  Mallets  who  was  served 
with  summons  in  the  original  action  and  against  whom  the 
judgment  of  Hewlett  Bros,  was  had.  We  think  it  is  not  snflS- 
ciently  made  to  appear  on  the  record  certified  to  and  returned 
that  the  city  court  acted  without,  or  exceeded,  jurisdiction. 
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The  ruling  made  by  it  may  have  been  erroneous.  If  Hewlett 
Bros.,  the  petitioners,  were  aggrieved  by  that,  they  could  have 
taken  an  appeal  to  the  district  court,  where  the  matter  could 
have  been  tried  anew. 

The  order  made  by  the  city  court  after  final  judgment  in 
the  original  action,  setting  aside  the  judgment  had 
against  the  garnishee  and  releasing  the  garnishment  2 

was,  in  effect,  a  dismissal  of  the  gamishm^it  proceed- 
ings and  ended  the  litigation  with  respect  thereto.    Such  an 
order  so  made  was  final  within  the  meaning  of  the  statute  pro- 
viding for  an  appeal  in  garnishment  proceedings  and  was 
appealable. 

The  judgment  of  the  district  court  is  affirmed.     Costs  to 
the  respondent. 

FRICK,  C.  J.,  and  McCARTY,  J.,  concur. 


FOWLER  V.  UNION  PORTLAND  CEMENT 
COMPANY. 

No.  2177.    Decided  July  21.  1911  (117  Pac.  462). 

1.  Master  and  Servant — Injuries — Jury  Question — Ndglioencb. 
In  an  action  for  the  death  of  an  employee  by  the  breaking  of  a 
cable  on  which  a  movable  carrier  with  a  load  was  being  oper- 
ated, permitting  it  to  fall  on  intestate,  evidence  held  to  make 
it  a  jury  question  whether  defendant  was  negligent  in  fastening 
the  cable  end.     (Page  369.) 

2.  Master  and  Servant — Injuries  to  Servant — Jury  Question — 
C^ONTRieuTORY  NEGLIGENCE.  In  su  actlou  for  the  death  of  an  em- 
I^oyee  by  the  breaking  loose  of  a  cable  on  which  a  movable  car- 
rier with  a  load  was  being  operated,  evidence  held  to.  make  it  a 
Jury  question  whether  Intestate  was  guilty  of  contributory 
negligence.    (Page  371.) 

8.  Master  and  Servant — Contributory  Negligence — Obedience  to 
Orders.  A  servant  injured  while  doing  an  act  in  obedience  to 
orders  is  not  guilty  of  contributory  negligence,  unless  the  act 
committed  involved  danger  so  obvious  that  a  reasonably  prudent 
person  with  his  knowledge  thereof  would  not  have  undertaken 
iU     (Page  373.) 


tHarrlBon  v.  Railway  Co.,  7  Utah,  623,  27  Fac.  728. 
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Appeal  from  District  Court,  Third  District ;  Hon.  Oeorge 
0.  Armstrong,  Judge, 

Action  by  Mary  Fowler  against  the  Union  Portland  Ce- 
ment Company. 

Judgment  for  plaintiff.    Defendant  appeals. 

Affirmed. 

C.  S.  Vari^in  for  appellant  • 

Evans  &  Evans  for  respondent. 

appellant's  points. 

Proof  of  defect  in  an  appliance  in  itself  does  not  give  a 
right  of  recovery.  It  must  appear  affirmatively  that  the  de- 
fect alleged  was  the  proximate  cause  of  the  accident,  and 
that  the  master  was  chargeable  with  knowledge  of  it. 
(Moriarty  v.  SchwarzscJiild,  133  Mo.  App.  711,  112  S.  W. 
1034 ;  1  Labatt,  sec.  128 ;  Finn  v.  Oregon  Water  P(mer  & 
By  Co.,  93  Pac.  690 ;  McGrath  v,  St.  Louis  Transit  Co.,  197 
Mo.  97,  94  S.  W.  872.) 

The  rule  of  res  ipsa  loquitur  is  held  by  a  large  majority  of 
the  courts  of  this  country  not  to  apply  in  cases  between  mas- 
ter and  servant,  (Klide  v.  Parker  Distilling  Co.,  207  Mo. 
480,  105  S.  W.  1057.) 

In  this  case  the  conflicting  authorities  are  cited. 

Since  this  court  has,  by  way  of  dictum  at  least,  declared 
that  there  may  be  cases  between  master  and  servant  in  which 
the  rule  may  properly  be  applied,  we  may  not  be  permitted  to 
invoke  the  authority  of  the  vast  majority  of  cases  imposing 
the  limitation  upon  the  rule. 

We  are  satisfied  with  the  court's  statement  that — "The 
maxim,  when  applicable  to  the  facts  and  circumstances  of  a 
particular  case,  is  not  intended  to,  and  does  not,  dispense 
with  the  necessity  of  establishing  negligence.''  (Christensen 
V.  0.  S.  L.  R.  R.  Co.,  99  Pac.  676,  35  Utah,  137.) 
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"The  action  cannot  be  maintained,  if  after  all  the  testi- 
mony has  been  put  in,  it  remains  doubtful  whether  the 
injury  resulted  from  the  cause  suggested  by  the  master,  or 
from  the  cause  suggested  by  the  servant.  As  long  as  there  is 
nothing  more  tangible  to  proceed  upon  them  two  or  more 
conjectural  theories,  it  is  immaterial  that  the  theory  which 
is  suggested  in  the  interest  of  the  servant  is  more  probable 
than  that  which  is  suggested  in  the  interest  of  the  master." 
(2  Labatt,  sec.  837,  p.  2316;  Fritz  v,  Oas  £  Elec.  Light  Co., 
18  Utah,  493-503 ;  Edgar  v.  Railroad  Co.,  32  Utah,  330,  338, 
339.) 

The  sum  of  the  whole  matter  is,  that  where  the  evidence 
of  plaintiff  is  consistent  with  a  hypothesis  that  the  defend- 
ant is  not  negligent,  and  also  with  one  that  he  is,  plaintiff's 
proof  tends  to  establish  neither.  (Ascraft  v.  Davenport 
Locomotive  Works  [la.],  126  K  W.  1114;  Patten  v,  T.  P.  R. 
R,  Co.,  179  U.  S.  658-663;  Ennng  v.  Goode,  78  Fed.  444; 
U.  8.  V.  Surety  Co.,  161  Fed.  151 ;  Searles  v.  Manhattan  Ry. 
Co.,  101  K  Y.  661 ;  Electric  Co.  v.  Croning,  166  Fed.  658 ; 
Whitehouse  v.  Bryant  Lumber  Co.,  97  Pac.  751;  C.  &  N. 
W.  Ry.  Co.  V.  O'Brien,  132  Fed.  593-7.) 

The  master  does  not  insure  the  servant  against  defects  in 
or  break  down  of  his  machinery  and  appliances.  {Dela- 
ware L.  &  W.  R.  Co.  V.  Royce  [C.  C.  A.],  176  Fed.  331- 
332.  See,  also,  McQueen  v.  Del.  L.  &  W,  R.  Co.,  92  N. 
Y.  S.  585,  102  App.  Div.  195,  and  1  Labatt  M.  &  S.,  section 
136.) 

The  ordinary  test  of  negligence  is  whether  men  of  ordi- 
nary intelligence  and  prudence  would  have  done  or  omitted 
the  act  in  question  under  the  particular  circumstances. 
{Stone  v.  R.  R.  Co.,  35  Utah,  305-339;  Slade  v.  Beatlie, 
186  Mass.  267,  71  N.  E.  540;  1  Labatt,  sec  442,  page 
1254;  Deaion  v.  Abrams  [Wash.],  110  Pac.  615; 
Labatt,  supra,  302b,  443-444;  Carnegie  v.  Pa.  Bridge  Co., 
197  Pa.  441,  47  Atl.  355 ;  Kilroy  v.  Foss,  161  Mass.  138, 
36  K  E.  74:6;  Miller  v.  Moron  Bros.  Co.,  39  Wash.  631,  81 
Pac  1089-1091.)  . 
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EBSPONBENT  S  POUTTS. 

The  record  does  not  contain  all  of  the  evidence.  There- 
fore this  court  will  not  review  any  assignment  of  error 
based  upon  the  allied  insuflSciency  of  the  evidence.  (Car- 
ter V.  Cummings-Nielsen  Co,,  34  Utah,  315 ;  Chen  v,  C.  8, 
L.  R.  R.  Co.,  24  Utah,  450 ;  Crooks  v.  Harmon,  29  Utah, 
304 ;  Hanaan  Bros,  v.  WaltenspeU,  29  Utah,  466 ;  Stone  v. 
Ogden  Packing  Co.,  30  Utah,  460 ;  Bavnrum  v.  Ogden  City, 
33  Utah,  196.) 

The  master  may  be  guilty  of  negligence  in  adopting  a 
mode  of  work  not  reasonably  safe,  although  it  is  in  ac- 
cordance with  custom.  (12  Current  Law  713;  Vottnum  v. 
MacMvllen,  138  HI.  App.  616.) 

It  is  not  only  necessary  for  plaintiff  to  establish  a  rea- 
sonable probability.  It  is  not  necessary  to  conclusively  nega- 
tive every  other  hypothesis.  (Wabash  Screen  Door  Co.  v. 
Black,  126  Fed.  721 ;  Western  Travelers'  Assn,  v.  Holbrook, 
91  K  W.  276.  See,  also,  1  Greenleaf  on  Evidence  [13th 
Ed.],  sec  13a;  Schopper  v.  Hancock  Chemical  Co.  [Mick], 
71  N.  W.  1081;  Edgar  v.  Railroad  Co.,  32  Utah,  330; 
Ben£dick  v.  Potts,  88  Mo.  52,  40  Atl.  1067,  41  L.  R  A. 
478 ;  Cleave  v.  Parker  Distilling  Co.,  207  Mo.  489,  105  S. 
W.  1057.) 

The  master  is  responsible  for  the  acts  of  his  agents  and 
servants,     (1  Thompson  on  Negligence,  sec.  518.) 

Question  of  contributory  negligence  is  for  the  jury. 
(Smith  V.  Ogden  &  N.  W.  R.  R.  Co.,  33  Utah,  129 ;  Hickey 
V.  Rio  Grande  W.  Ry.  Co.,  29  Utah,  392;  Merril  v.  0.  8, 
L,  R,  R,  Co.,  29  Utah,  264;  Christiansen  v.  C.  8.  R.  R.  Co., 
29  Utah,  193.) 

McCAETY,  J. 

Plaintiff  brought  this  action  to  recover  damages  from  the 
defendant  for  the  death  of  her  husband,  Ira  A.  Fowler,  which 
resulted  from  injuries  received  February  24,  1909,  through 
the  falling  of  a  steel  truss  which  he  and  other  employees  of 
defendant  were  attempting  to  put  in  plabe  at  defendant's 
cement  plant  near  Devil's  Slide,   Morgan  County,   Utah. 
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The  truss  referred  to  weighed  about  4000  pounds,  and  at  the 
time  of  the  accident  was  being  raised  by  means  of  a  derrick 
over  and  upon  which  was  operated  the  ordinary  block  and 
tackle,  consisting  of  pulleys  and  wire  cable.  The  upright 
pole  or  mast  of  the  derrick  was  about  sixty  feet  high,  and 
was  held  in  place  by  guy  wires.  The  height  of  the  arm,  or 
boom,  of  the  derrick  from  the  ground  was  about  forty-five 
feet.  The  wire  cable,  which  was  from  one-half  inch  to  three- 
fourths  of  an  inch  in  diameter,  wound  around  a  drum  which 
was  operated  by  a  stationary  engine  on  the  ground.  From  the 
drum  the  cable  ran  up  the  mast  and  along  the  boom  of  the 
derrick  connecting  with  a  movable  car  or  carrier  and  through 
pulleys  forming  a  block  and  tackle  with  hook  attached  hang- 
ing underneath  the  boom  to  which  weights  were  attached 
when  being  raised.  The  cable  finally  passed  through  a  hole 
at  the  end  of  the  boom,  and  was  clamped  with  a  clip.  This 
clip,  sometimes  called  a  clamp,  consisted  of  a  U-bolt  and 
shoe,  ^a  filler,  and  two  burs.  The  burs  tighten  the  damp 
upon  the  cable.  The  derrick  had  been  erected  and  the  cable 
put  in  place  three  days  before  the  accident.  Fowler,  the 
deceased,  had  worked  about  the  plant  between  three  and 
four  months,  but  had  worked  with  the  iron  workers*  gang  at 
this  particular  job  only  a  few  days.  He  was  a  steady,  reliable 
workman,  but  not  a  structural  iron  worker.  He  was  one  of 
a  gang  of  workmen  who  one  or  two  days  before  the  accident 
raised  and  put  up,  with  the  appliances  mentioned,  another 
truss,  leaving  two  trusses  on  the  ground.  It  was  one  of 
these — ^the  second  truss  that  was  raised — ^that  fell.  The 
truss  was  raised  to  a  height  of  seventeen  feet,  and  was  sus- 
pended by  the  wire  cable,  the  attached  end  of  which  slipped 
away  from  its  fastenings,  and  the  truss  fell  to  the  ground, 
killing  Fowler  almost  instantly. 

It  is  alleged,  among  other  things  in  the  complaint  "that, 
in  order  to  raise  said  steel  trusses  or  beams  by  means  of  the 
said  derrick  and  wire  cable,  it  was  necessary  to  securely  at- 
tach the  end  of  said  wire  cable  to  prevent  the  same  from 
breaking  or  flipping  away;  and  it  was  the  duty  of  defend- 
ant company  at  the  time  herein  mentioned  to  firmly  and 
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securely  fasten  the  said  wire  cable  in  such  a  way  as  to  pre- 
vent its  breaking  or  pulling  away  while  being  used."  It  is 
further  allied  ''that  the  said  defendant  did  not  use  due  caie 
in  securing  said  wire  cable,  and  negligently  and  carelessly 
failed  to  use  ordinarily  safe  and  suitable  methods  to  secure 
the  same,  and  negligently  failed  to  use  a  suitable,  adequate, 
or  proper  wire  rope  clip,  or  a  sufficient  number  thereof,  or 
to  properly  adjust  and  fasten  the  same,  or  to  use  any  suit- 
able or  safe  contrivances  to  secure  said  cable,  and  that  said 
defendant  knew,  or  by  the  exercise  of  ordinary  care,  oould 
have  known,  that  the  said  fastening  was  dangerous  and  in- 
secure." Defendant  denied  that  it  failed  to  exercise  ordinary 
care,  and  that  it  knew,  or  in  the  exercise  of  ordinary  care 
could  have  known,  that  the  fastening  on  the  cable  was  dan« 
gerous  and  insecure.  It  alleged  that  the  appliances  used  were 
in  ordinary  and  general  use,  and  that  they  were  carefully 
inspected,  and  that  defendant  had  no  notice  or  knowledge 
of  any  defect,  if  any  there  was,  and  specially  pleaded  con- 
tributory negligence  on  the  part  of  Fowler  in  unneces- 
sarily putting  himself  underneath  the  truss  and  derrick. 

The  principal  grounds  upon  which  defendant  relies  for  a 
reversal  of  the  judgment  are:  (1)  "  Insufficiency  of  the 
evidence  to  justify  the  submission  to  the  jury  of  the  question 
of  n^ligence  on  the  part  of  the  defendant;  (2)  that  the 
contributory  negligence  of  plaintiffs  intestate  was  fully 
shown  by  the  evidence,  and  the  verdict  should  have  been 
directed  for  defendant." 

We  will  first  determine  whether  the  evidence  was  sufficient 
to  justify  the  submission  of  the  case  to  the  jury  on  the  ques- 
tion of  whether  or  not  the  defendant  was  negligent  The 
record  shows  that  the  end  of  the  cable  was  fastened  by  one 
of  the  defendant's  employees,  a  Mr.  Wagner,  who  was  a 
skilled  and  competent  structural  iron  worker,  in  the  following 
manner :  He  passed  the  cable  through  a  hole  in  the  spreader 
at  the  outer  end  of  the  boom  from  which  the  cable  passed  out 
between  two  angle  irons  horizontally  fastened  to  the  tim- 
bers which  formed  the  boom,  and,  as  a  means  of  holding 
the  cable  and  sustaining  the  weight  of  the  truss  suspended 
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by  it,  he  attached  a  wire  rope  clip  which  rested  against  the 
spreader,  the  end  of  the  rope  projecting  beyond  the  end  of  the 
boom.  In  order  to  tighten  the  rope  clip  upon  the  cable, 
an  iron  bolt  was  placed  within  the  dip  parallel  with  the 
cable,  and  the  clip  was  tightened  upon  both  cable  and  bolt 
by  means  of  thread  burs.  The  clip  was  so  constrticted  as  to 
receive  two  strands  of  wire  cable,  but  could  not  be  tightened 
upon  a  single  strand;  hence  the  bolt  mentioned  was  used 
as  a  filler.  The  pull  of  the  cable  when  thus  fastened  was 
through  the  clip  direct.  The  cable  was  put  in  place  under 
the  direction  and  in  the  presence  of  Jacob  F.  Snyder,  de- 
fendant's foreman.  On  this  point  Snyder  testified  in  part 
as  follows:  "I  remember,  when  Wagner  was  on  the  boom 
fixing  the  cable,  I  hallooed  to  him,  and  said:  ^George,  have 
you  got  it  safe  now?  If  you  ain%  stay  with  it  until  you 
think  you  have  got  it  safe.'  He  said  it  was  all  right  .  .  . 
I  did  not  go  up  on  the  derrick  to  examine  and  see  if  it  was 
secure,  and  did  not  see  whether  it  was  secure  or  not,  only  at 
a  distance.  From  that  distance  (where  he  was  standing) 
I  could  not  see  how  it  was  fastened."  He  further  testified : 
"Q.  The  ordinary  method,  then,  would  be,  instead  of  using 
this  piece  of  iron  (referring  to  the  bolt  used  as  a  filler),  to 
bring  the  cable  back  and  form  a  loop,  put  the  other  end  of 
the  cable  within  the  rope  clip>  and  screw  it  up  on  two  ends 
(strands)  of  the  cable  ?  A.  Yes,  sir.  Q.  That  you  would 
call  a  good  fastening  t  A.  Yes.  Q.  Would  you  call  the  other 
fastening  a  secure  fastening?  Let  the  cable  run  straight 
through  in  this  way  between  the  rope  clip  with  a  filler 
.  .  .  without  a  double  cable?  A.  I  don't  know  as  I 
would.  Q.  On  the  other  hand,  you  would  say,  wouldn't  you, 
Mr.  Synder,  that  that  wasn't  a  good  way  to  fasten  a  cable  on 
a  derrick  ?  You  would  not  have  done  it  that  way  yourself  if 
you  had  done  it  ?    A.  No." 

We   are   clearly  of  the  opinion  that   the  testimony   of 
Snyder  alone  was  sufficient  to  warrant  th*e  court  in  submitting 
to  the  jury  the  question  as  to  whether  the  slipping 
of  the  cable  was  due  to  negligence  of  the  defendant  in  1 
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failing  to  properly  fasten  the  same,  as  alleged  in  the 
oomplaint.  It  is  suggested  by  counsel  for  defendant  that 
some  latent  defect  in  the  rope  clip,  or  clamp  by  which  the 
cable  was  fastened,  might  have  been  the  proximate  cause  of 
the  falling  of  the  truss.  In  the  discussion  of  the  case  in  their 
printed  bifief  they  say :  "For  all  that  appears  the  inference 
may  reasonably  be  made  that  the  fall  of  the  truss  may  have 
resulted  from  one  of  several  other  causes,  for  neither  of 
which  the  defendant  would  be  liable.  An  innate  defect  in 
the  steel  filler  causing  it  to  break  with  the  strain  of  the 
cable,  or  one  in  the  U-bolt,  or  in  one  of  the  burs  or  nuts,  de- 
fects not  discoverable  by  inspection,  and  which  would  have 
so  loosened  the  clamp  as  to  loose  the  cable  whether  it  had  been 
passed  back  through  the  clamp  originally  or  not,  may  have 
caused  the  accident."  In  answer  to  this  suggestion  it  is 
sufficient  to  say  that  th^re  is  not  a  fact  proved  in  the  case 
from  which  such  an  inference  can  reasonably  be  drawn, 
while,  on  the  other  hand,  the  testimony  of  Snyder  (defend- 
ant's principal  witness)  tends  to  show,  and  the  jury  mi^t 
reasonably  infer  therefrom,  that  the  defendant  was  n^ligent 
in  not  properly  fastening  the  end  of  the  cable,  and  that  the 
cable  slipped  because  of  the  negligent  way  in  which  it  was 
fastened. 

In  the  case  of  Schoepper  v.  Hancock  Chemical  Co,,  113 
Mich.  582,  71  N.  W.  1081,  the  court  said: 

"Defendant's  counsel  contends  that  the  cause  of  the  explosion 
is  a  matter  of  mere  conjecture,  and  it  is  said  by  counsel  that  it  is 
not  enough  for  plaintiff  to  prove  circumstances  consistent  with  ber 
theory,  but  that  these  circumstances,  and  each  of  them,  must  preclude 
any  other  rational  conclusion.  This  we  take  to  be  but  another  way 
of  stating  the  proposition  that  the  proof  must  exclude  all  reasonable 
doubt  It  is  hardly  necessary  to  say  that  no  such  rule  obtains  in 
civil  cases.  It  is  true  that,  where  an  injury  occurs  that  cannot  be 
accounted  for  and  where  the  occasion  of  it  rests  wholly  in  con- 
jecture, the  case  may  fall  for  want  of  proof  (citing  Rol>in90%  v. 
Charles  WHght  d  Co.,  94  Mich.  283,  53  N.  W.  938;  McNamara  v.  Rail- 
way Co,,  95  Mich.  645,  55  N.  W.  440).  But  such  cases  are  rare,  and 
that  rule  should  never  be  so  extended  as  to  result  in  a  failure,  or  in 
denying  an  injured  party  of  a  right  of  action,  where  there  is  room 
for  balancing  the  probabilities,  and  for  drawing  reasonable  infe^ 
ences  better  supported  upon  one  side  than  the  other." 
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Likewise  in  the  ease  of  Wahash  Screen  Door  Co.  v.  Black, 
126  Fed.  721,  61  C.  C.  A.  639,  it  is  said: 

"Now  the  company  insists  that  the  proof  fails  to  show  that  the 
pulley  was  defective,  but,  if  it  does,  it  fails  to  show  the  specific 
defect  which  caused  it  to  burst;  and,  if  it  does  this,  still  it  does  not 
show  that  Whitford  (deceased)  *was  struck  by  one  of  the  fiying 
pieces,  for  no  one  saw  him  hit;  that  for  aught  that  appears  in  the 
record  he  might  have  been  hurt  by  stumbling  and  falling  into  the 
pulley  while  approaching  it,  or  by  slipping  and  falling  between  the 
belt  and  pulley  while  oiling  the  idler  above,  in  either  of  which 
events  his  skull  might  have  been  fractured  on  one  side  and  his 
scalp  bruised  on  the  other.  .  .  .  Doubtless  a  jury  ought  not  tc 
be  permitted  to  speculate  in  the  sense  of  guess  between  causes  when 
no  reasonable  explanation  of  the  injury  can  be  found  in  the  testi- 
mony (citing  Patton  v.  Texas  Pac.  Rj/.  Co.,  179  U.  S.  658,  21  Sup.  Ct 
275,  45  L.  Ed.  361;  Duntley  v.  Inman  d  Co.,  42  Ore.  334,  70  Pac.  529, 
59  L.  R.  A.  785;  I.  C.  R.  R.  Co.  v.  Cathey,  70  Miss.  332, 12  South.  253). 
But,  in  the  absence  of  direct  testimony,  the  simple  suggestion  of 
theories  by  the  defense 'does  not  reduce  the  jury  to  mere  speculation 
and  disqualify  it  from  determining  the  cause  of  the  injury  com- 
plained of.  The  theories  suggested  may  be  forced  and  fanciful,  find- 
ing no  reasonable  foundation  in  the  facts  proved.  They  may  be 
explanations  which  do  not  explain,  which  the  common  sense  of  the 
jury,  when  applied  to  the  testimony,  would  instantly  reject." 

So  in  this  case  the  theory  advanced  by  defendant  that 
the  falling  of  the  truss  might  have  been  due  to  some  latent 
defect  in  the  clamp  by  which  the  end  of  the  cable  was 
fastened  is  not  supported  by  any  evidence  in  the  case,  but  is 
mere  conjecture  only. 

We  now  come  to  the  assignment  of  error  involving  the 
question  of  whether  Fowler,  the  deceased,  under  the  evi- 
dence when  considered  in  the  light  most  favorable  to  the 
plaintiff,  was  as  a  matter  of  law  guilty  of  contributory  negli- 
gence. The  evidence  bearing  upon  this  phase  of 
the  case  discloses  about  the  following  state  of  facts:  2 

The  truss  was  being  put  in  place  under  the  direction 
and  supervision  of  Snyder,  the  defendant's  foreman,  who 
was  present  giving  directions  to  Fowler  and  the  other  em- 
ployees who  were  operating  the  derrick  at  the  time  the 
accident  occurred.  George  Eoberts,  an  experienced  struc- 
tural iron  worker,  had  hold  of  a  tag  or  guy  line  that  was 
fastened  to  the  end  of  the  truss,,  which,   as  hereinbefore 
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stated  was  suspended  about  seventeen  or  eighteen  feet  above 
the  ground.  The  use  of  the  tag  or  guy  line  was  to  steer  and 
guide  the  truss  as  it  was  being  raised  and  placed  in  position. 
Regarding  the  situation  and  as  to  what  was  said  and  done 
at  the  time  of  and  immediately  preceding  the  accident,  Snv- 
der,  one  of  defendant's  witnesses,  testified  in  part  as  fol- 
lows: "The  tag  line  we  had  was  too  short,  and  Boberts 
had  hold  of  it,  and  the  truss  would  swing  over  him  once  in 
a  while.  I  told  Fowler  to  take  a  piece  of  line  over,  and 
tell  Roberts  to  bend  it  on  so  he  could  stay  out  from  under  that 
thing.  .  .  .  He  took  the  rope  and  handed  it  to  Eoberts, 
and  Roberts  took  a  step  over  on  the  truss  further  to  tie  or 
bend  on  the  line,  and  Fowler  followed  him  around,  stepping 
over  the  truss  that  was  lying  on  the  ground  and  crossed 
over  on  the  further  side  of  it.  He  must  have  been  partially 
under  the  suspended  truss  which  dropped."  Snyder  further 
testified  that  he  had  "cautioned  the  men  regularly  about 
going  under  the  heavy  weights  that  were  being  hoisted,"  and 
had  "told  Fowler  before  about  it"  William  Tame,  an  em- 
ployee of  defendant  who  was  assisting  in  putting  the  truss  in 
place,  testified:  "I  could  see  George  (Roberts)  from  where 
I  was,  and  I  heard  Snyder  tell  Ira  Fowler  to  get  that  line 
and  take  it  over  to  George,  and  saw  him  do  it  The  truss 
fell  and  struck  him  on  the  head.  I  saw  him  as  he  fell  He 
and  Roberts  were  so  close  together  that  they  could  touch 
one  another."  He  further  testified  that  "the  rule  of  iron 
workers  is  to  keep  from  under  all  bodies  being  hoisted," 
Roberts  was  called  as  a  witness,  and  testified  in  part  as  fol- 
lows :  "I  was  standing  under  the  boom  like,  and  pulling  back 
toward  the  mast,  and  helped  to  move  the  car  along  that  the 
truss  was  hanging  to.  The  rope  was  too  short,  and  it  was 
necessary  to  attach  something  more  and  lengthen  it  Ira  got 
the  rope  and  came  out  with  it  to  where  I  was  standing.  La 
order  to  tie  the  line  on,  we  had  to  go  out  where  my  line  came 
down,  so  I  could  reach  it  in  order  to  tie  it  Ira  came  out  to 
assist  me  in  tying  the  rope,  and  while  he  was  there  assist- 
ing me  the  tniss  fell  and  I  jumped  out  of  the  way.  .  .  • 
I  barely  escaped." 
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It  thus  appears  that  Fowler,  who  was  not  a  structural  iron 
worker,  and  who  had  had  but  a  few  days'  experience  as  a 
common  laborer  at  this  kind  of  work,  was  in  this  situation: 
lie  had  been  informed  by  Snyder,  defendant's  foreman,  of 
the  danger  of  going  under  the  weights  as  they  were  being 
raised  by  means  of  the  derrick.  Eoberts,  who  was  an  ex- 
jerienced  structural  iron  worker,  was  standing  in  the 
danger  zone  of  the  suspended  truss  holding  to  a  tag  or  guy 
rope  which  was  too  short  for  the  use  that  was  being  made 
of  it.  It  therefore  became  necessary  for  some  person  to 
go  to  where  Roberts  was  standing  with  a  piece  of  rope 
to  attach  to  the  rope  he  was  holding.  Fowler  was  di- 
rected by  Snyder  to  perform  this  service.  True,  there  is 
some  evidence  tending  to  show  that  Fowler  in  taking  the 
rope  to  Roberts  was  not  necessarily  required  to  go  within 
the  danger  zone  of  the  truss,  but  the  great  preponder- 
ance of  the  evidence  is  to  the  contrary.  On  this  point, 
Snyder,  defendant's  principal  witness,  testified  on  cross- 
examination  as  follows:  "Q.  Now,  therefore,  when  you 
saw  that  Roberts  was  underneath  the  truss  you  sent  Ira 
to  get  the  rope  and  to  take  it  to  George  Roberts, 
it  would  be  necessary  for  him  to  go  where  George  was, 
wouldn't  it?  A.  Yes,  sir.  Q.  To  take  it  over?  A.  Not 
necessarily  under  the  truss.  Q.  I  understand  Roberts  was 
under  the  truss?  A.  I  will  admit  it  was  a  dangerous  place 
for  him  to  go.  Q.  So  that  George  Roberts  was  within  the 
danger  zone,  was  he  not?  A.  Yes,  Q.  And  it  was  nec- 
eesaxj  for  Ira  Fowler  to  go  where  George  was  to  take  the 
rope  to  him?  A.  Yes.  Q.  That  is,  within  the  danger 
zone  ?     A.    Yes." 

The  general  rule  is  that  where,  as  in  this  case,  a  servant 
is  injured  while  performing  some  act  in  obedience 
to  the  orders  of  his  master,  he  is  not  chargeable  with  3 

contributory  n^ligence,  unless  the  act  commanded  in- 
volves danger  so  obvious  and  imminent  that  no  reasonably 
prudent  person  in  his  situation  and  with  his  knowledge  of  the 
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danger  would  undertake  it     This  rule  is  tersely  stated  and 
McU  illustrated  in  26  Cyc.  1221,  in  the  following  language: 

"A  servant  acting  under  the  commands  or  threats  of  his  master 
does  not  assume  the  risk  incident  to  the  act  commanded,  unless  the 
danger  incurred  is  fully  appreciated  and  is  such  that  no  person 
of  ordinary  prudence  would  consent  to  encounter  it;  and  the  mere 
fact  that  the  servant  knows  there  is  some  danger  will  not  defeat 
his  right  to  recover  if  in  obeying  he  has  acted  with  ordinary  care 
under  the  circumstances." 

In  1  Labatt,  section  439,  the  author  says: 

''If  a  danger  is  not  so  absolute  and  imminent  that  injury  must 
almost  necessarily  result  from  obedience  to  an  order,  and  the  serv- 
ant obeys,  the  master  will  not  afterwards  be  allowed  to  defend 
himself  on  the  ground  that  the  servant  ought  not  to  have  obeyed  the 
order."  And  again:  "It  does  not  follow  that  because  disobedience 
to  the  order  would  be  Justifiable  the  servant  was  guilty  of  negli- 
gence in  obeying  it." 

(Shearman  &  Redfield,  Neg.  [5th  Ed.],  section  186;  20 
Am.  &  Eng.  Ency.  L.  [2d  Ed.],  147;  Harrison  v.  Railway 
Co.,  7  Utah,  523,  27  Pac.  728.)  Tested  by  the  rule  as  de 
clared  by  these  authorities,  and  many  others  that  could  bf 
cited,  \ye  are  clearly  of  the  opinion  that  the  facts  and  cir- 
cumstances of  this  case,  as  disclosed  by  the  record,  wouM 
not  justify  a  court  in  directing  a  verdict  for  the  defendant 
Under  the  circumstances  all  that  the  defendant  could  prop- 
erly demand  was  that -the  question  of  contributory  negli- 
gence be  submitted  to  the  jury  under  proper  instructions 
from  the  court.  And,  the  court  having  done  this,  the  de- 
fendant is  not  in  a  position  to  complain. 

The  judgment  is  aflSrmed,  with  costs  to  respondent. 

FRICK,  C.  J.,  and  STRAUP,  J.,  concur. 
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STEWART  V.   OREGON   SHORT  LINE  RAILROAD 

COMPANY. 

No.  2243.    Decided  July  21,  1911  (117  Pac.  465). 

Afpeai.  and  Ebbor — Pbesentation  of  Qbouitds  of  Review — Coubt 
Below — Exceptions'— Nonsuit — Necessity.  In  the  absence  of 
an  actual  exception,  the  sustaining  of  a  motion  for  a  nonsuit 
cannot  be  reviewed,  as  Comp.  Laws  1907,  section  3283,  providing 
that  the  verdict  of  the  Jury,  the  final  decision,  an  interlocutory 
order  or  decision  finally  determining  the  rights  of  the  par- 
ties, an  order  or  decision  from  which  an  appeal  may  be  taken, 
an  order  sustaining  or  overruling  a  demurrer,  an  order  allowing 
or  refusing  to  allow  an  amendment  or  striking  out  a  pleading, 
or  refusing  a  continuance,  an  order  made  upon  an  ex  parte  ap- 
plication, or  in  the  absence  of  a  party,  are  deemed  to  be  excepted 
to,  does  not  supply  the  omission  of  an  actual  exception.  (Page 
376.) 

Appeal  from  District  Court,  Second  District;  Hon,  J.  A. 
Howell,  Judge. 

Action  by  Anna  Stewart  against  the  Oregon  Short  Line 
Railroad  Company. 

Judgment  for  defendant    Plaintiff  appeals. 
Affirmed. 

J.  D,  Skeen  and  TT.  B.  Skeen  for  appellant. 

P.  L,  Williams,  Oeo.  H.  Smith  and  Lrank  K.  NebeJcer 
for  respondent. 

STRAXJP,  J. 

This  was  an  action  brought  by  appellant  to  recover  dam- 
ages for  alleged  personal  injuries.  Upon  the  evidence  ad- 
duced by  both 'parties  the  court,  on  respondent's  motion, 
directed  a  verdict  in  its  favor.  No  exception  was  taken  or 
reserved  to  the  ruling.  The  appellant  seeks  to  have  it  re- 
viewed on  the  theory  that  under  the  statute,  such  a  ruling 
is  deemed  excepted  to. 
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The  statute  (section  3283,  C.  L.  1907)  provides  that 
"the  verdict  of  the  jury;  the  final  decision  in  an  action  op 
proceeding.^  an  interlocutory  order  or  decision  finally  de- 
termining the  rights  of  the  parties,  or  some  of  them;  an 
order  or  decision  from  which  an  aj^al  may  be  taken;  an 
order  sustaining  or  overruling  a  demurrer,  allowing  or 
refusing  to  allow  an  amendment  to  a  pleading,  strik-  1 

ing  out  a  pleading  or  a  portion  thereof,  refusing  a  con- 
tinuance; an  order  made  upon  ex  parte  applications;  and  an 
order  or  decision  made  in  the  absence  of  a  party — are  deemed 
to  have  been  excepted  to."  This  statute  is  identical  with  sec- 
tion 647  of  the  California  Code  of  Civil  Procedure.  Under 
that  statute  the  Supreme  Court  of  California  held  that  it 
is  thoroughly  settled  in  that  state  that  a  motion  for  nonsuit 
will  not  be  reviewed,  where  no  exception  was  taken  or  re- 
served to  the  ruling.  {Maione  v.  Beardsley,  92  Cal.  150, 
28  Pac.  218;  Craig  v.  Hesperia  Land  &  Water  Co.,  107 
CaL  676,  40  Pac.  1057 ;  Hanna  v.  De  Oarmo,  140  CaL  172, 
73  Pac  830.)  We  do  not  see  why  a  different  rule  should  be 
adopted  with  respect  to  a  motion  to  direct  a  verdict  While 
tlie  granting  of  the  one  is  a  bar  to  another  action,  and  the 
granting  of  another  is  not,  still  the  effect  of  both,  ^dieai 
granted,  is  to  take  the  case  from  the  jury,  and  to  end  the 
trial  and  terminate  the  action* 

The  ruling  not  being  reviewable,  because  no  exoepti<Hi 
was  taken  thereto,  and  no  other  question  being  presented, 
it  follows  that  the  judgment  of  the  court  below  must  be,  and 
it  accordingly  is,  affirmed,  with  coets. 

FEICK,  C.  J.,  and  McCARTY,  J.,  concur. 
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BOWE  V.  STILWELL  et  al. 

No.  2161.    Decided  September  7,  1911  (117  Pac.  876). 

1.  TaoYEB  AND  CoiTYEBSioN — ACTIONS — INSTRUCTIONS.  In  En  action 
against  a  real  estate  agent  for  the  conversion  of  plaintiff's  house- 
hold goods,  which  were  placed  in  a  building  by  the  authority 
of  the  agent,  the  case  was  not  tried  on  the  theory  that  a  receipt 
given  by  the  agent  to  the  plaintiff  for  payment  of  rent  operated 
as  a  lease,  but  the  evidence  tended  to  show  that  defendant  en- 
tered with  the  agent's  permission.  Held,  that  the  refusal  of  the 
court  to  instruct  that  the  receipt  did  not  constitute  a  lease  was 
not  error.    (Page  379.) 

2.  Appeal  and  E<bbob — Ehtsoa  Waived  in  Appellate  Ck)nBT.  Appel- 
lant's exception  to  the  refusal  of  a  requested  instruction  will 
be  deemed  waivpd  in  the  appeUate  court,  where  his  brief  does  not 
mention  that  assignment  of  error.     (Page  381.) 

STRAUP,  J.,  Dissenting. 

Appeal  from  District  Court,  Second  District;  Hon,  John 
F.  Chidester,  Judge 

Action  by  Annie  E.  Bowe  against  O.  J.  Stilwell,  impleaded 
-with  another. 

Judgment  for  plaintiff.     Defendant  appeals. 

Affibmed. 

J.  N.  Kimball  for  appellant 

J.  E.  Bagley  and  Oeorge  J,  Marsh  for  respondent 

miCK,  C.  J. 

This  is  the  second  appeal  of  this  case.  The  former  appeal 
was  from  a  judgment  of  nonsuit,  which  was  reversed.  (Bowe 
V.  Palmer,  36  Utah,  214, 102  Pac.  1007,  24  L.  R  A.  [N.  S.], 
226.)  The  evidence  adduced  on  behalf  of  the  plaintiff  in 
this  action,  the  respondent  here,  with  the  exception  of 
inaTring  clear  some  of  the  matters  referred  to  in  our  former 
opinion,  is  substantially  the  same  as  it  was  on  the  former 
hearing.    In  view  of  this,  we  refer  the  reader  to  our  former 
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opinion  for  a  statement  of  the  facts,  where  they  are  stated  in 
•letail.  The  evidence  adduced  on  behalf  of  appellant  in  its 
effect  was  limited  to  disputing  or  denying  the  statements 
made  by  respondent  and  her  witnesses.  In  view  of  this  a  con- 
flict lU'ose,  which,  in  view  of  what  was  said  in  onr  former 
opinion,  was  proper  to  submit  to  a  jury.  The  court,  in  sub- 
mitting the  case  to  the  jury,  followed  the  law  as  laid  down 
by  us  in  the  former  opinion.  The  trial  resulted  in  a  ver- 
dict and  judgment  m  favor  of  respondent,  and  the  appel- 
lant prosecutes  this  appeal. 

It  is  contended  that  the  court  erred  in  refusing  appellant's 
request,  in  which  the  jury  were  directed  to  return  a  verdict 
in  his  favor.  If  our  conclusions  on  the  former  appeal  are 
sound,  and  we  think  they  are,  then  the  court  committed  no 
error  in  submitting  the  case  to  the  jury  upon  the  whole  evi- 
dence. If  there  is  any  difference  in  the  evidence  adduced  on 
behalf  of  respondent,  it  was  stronger  in  its  details  on  the  last 
than  it  was  on  the  former  trial,  and  the  mere  fact  that  ap- 
pellant denied  or  disputed  a  large  portion  or  nearly  all  of 
respondent's  evidence  would  not  authorize  the  court  to  take 
the  case  from  the  jury. 

Another  assignment  relates  to  the  giving  of  and  refusing 
to  give  certain  instructions  to  the  jury.  The  first  exception 
relates  to  the  giving  of  two  instructions,  in  which  the  court 
instructed  the  jury  that  in  determining  appellant's  liability 
they  should  consider  all  the  facts  and  circumstances  as  tbey 
w  ere  made  to  appear  from  the  evidence.  In  connection  with 
this  statement,  the  court  told  the  jury  just  what  would  con- 
stitute a  conversion  of  personal  property,  and  under  what 
circiunstances  they  might  find  a  person  guilty  of  conversion, 
in  accordance  with  the  law  laid  down  in  the  former  opin- 
ion. Counsel  for  appellant  in  effect  concedes  that,  if  there 
was  no  error  in  submitting  the  case  to  the  jury,  then  no 
serious  error  was  committed  in  giving  the  two  instructions 
just  referred  to,  since  all  the  argument  that  he  offers  upon 
the  latter  point  is  that  what  he  had  said  in  his  brief  upon  the 
alleged  error  in  submitting  the  case  to  the  jury  should  be  con- 
sidered upon  the  latter  point.  In  this  connection  oounsel  says: 
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"It  (the  court)  had  no  right  to  submit  the  appellant's  acts 
vrith  reference  to  the  leasing  of  the  building  as  in  any  way* 
tending  to  show  an  aiding,  by  him,  of  Mrs.  Palmer,  in  de- 
taining the  goods,  or  as  tending  to  show  any  connivance  by 
him  with  her."  In  other  words,  it  is,  in  effect,  contended 
that  the  jury  should  not  be  permitted  to  consider  all  the  facts 
and  circumstances,  including  all  that  was  said  and  done  by 
appellant,  in  determining  his  liability.  If  the  court  had  told 
the  jury  what,  if  any,  effect  any  particular  act,  conduct,  or 
statement  of  appellant,  or  of  any  of  the  witnesses  should  re- 
ceive at  the  hands  of  the  jury  in  determining  the  appellant's 
liability,  it  no  doubt  would  have  been  error.  So  would  it 
have  been  error,  imder  the  circumstances,  to  withdraw  from 
the  jury  any  fact  or  circumstance  in  evidence  which  in  any 
way  tended  to  implicate  or  excuse  appellant  with  respect  to 
the  acts  which  respondent  contended  amounted  to  a  conversion 
of  her  property.  We  are  unable  to  perceive  how  it  was  error 
to  sulnnit  all  the  facts  and  circumstances  to  the  jury,  as  was 
done,  including  those  connected  with  the  leasing  of  the 
premises  in  which  respondent's  property  was  when  the  al- 
leged conversion  took  place. 

The  next  assignment  relates  to  the  refusal  of  the  court  to 
give  an  entire  request  of  appellant's  just  as  it  was  offered. 
All  that  is  said  by  counsel  in  his  brief  relative  to  this  assign- 
ment is  as  follows:  "The  court,  having  refused  the  second  in- 
struction asked  for  by  the  appellant,  should  certainly  have 
given  the  latter  part  of  the  fourth  instruction  asked  by  him. 
That  instruction  simply  asked  the  court  to  construe  the  re- 
ceipt given  for  the  one  month's  rent.  It  is  too  plain  for  argu- 
ment that  it  is  always  the  duty  of  courts  to  construe 
written  contracts."     The    "second    instruction"    re-  1 

ferred  to  is  the  request  to  direct  a  verdict  for  appel- 
lant. The  court  gave  a  large  portion  of  the  instruction  re- 
quested, but  refused  to  give  it  as  a  whole.  That  part  of  the 
instruction  which  was  refused  related  merely  to  the  legal 
effect  that  should  be  given  to  the  receipt  given  to  respondent 
for  the  first  month's  rent,  which  appellant  had  received  from 
her  under  the  conditions  stated  in  our  former  opinion.    The 
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portion  refused,  after  setting  forth  the  receipt  in  full,  pro- 
ceeds as  follows:  "That  this  receipt  did  not  authorize  the 
plaintiff  to  enter  into  the  occupancy  of  the  second  floor  of  the 
Tanner  Block,  in  the  city,  or  to  retain  possession  thereof,  and 
if  you  find  that  she  (respondent)  did  enter  into  the  occupancy 
of  said  building  and  moved  into  the  same  (the  property  de- 
scribed in  the  complaint),  or  any  of  it,  such  placing  of  the 
property  in  the  building  would  not  render  the  defendant  O. 
J.  Stilwell  liable  to  her  for  the  same  in  any  manner  what- 
soever. Even  if  you  should  find  from  the  evidence  that  the 
owner  of  the  building  subsequently  rented  or  leased  the  same 
to  the  defendant  Annie  Palmer,  and  that  said  Annie  Palmer 
thereafter  wrongfully  detained  said  property,  or  some  of  it, 
from  the  custody  of  the  plaintiff."  It  is  sufficient  to  say  in 
this  connection  that  the  case  was  neither  tried  nor  submitted 
to  the  jury  upon  the  theory  that  the  receipt  in  question  gave 
respondent  any  special  rights.  Neither  did  respondent  take 
possession  of  the  building  by  virtue  of  the  receipt.  According 
to  her  testimony,  which  the  jury  had  a  right  to  believe,  she 
obtained  the  keys  to  the  building  from  appellant  and  went 
into  possession  of  it  before  the  receipt  was  given.  The  re- 
ceipt, therefore,  was  evidence  merely  of  the  payment  of  the 
first  month's  rent  for  the  building.  Appellant  admits  the 
payment  of  the  money;  admits  that  he  received  and  got  it 
and  remitted  the  same  to  the  owner  of  the  building  as  rent. 
Moreover,  there  was  evidence  to  the  effect  that  a  leafie  had 
been  received  by  appellant,  in  which  the  building  was  leased 
to  respondent ;  that  appellant,  without  her  permission,  erased 
her  name  from  the  leaae  and  substituted  Mrs.  Palmer's  name 
in  the  place  of  respondent's  therein,  and  then  delivered  the 
lease  to  Mrs.  Palmer.  Respondent  testified  to  having  seen 
the  original  lease  in  which  the  change  was  made,  and  she  also 
testified  that  appellant  admitted  to  her  that  he  had  made  the 
change  of  names.  True,  appellant  denied  this ;  but  whether 
he  or  respondent  told  the  truth  in  this  r^ard  was  for  the 
jury  to  say.  In  addition  to  all  this  counsel  for  appellant 
offered  ?i  request,  which  the  court  gave  just  as  requested,  in 
which  the  jury  were  told  in  plain  terms  just  what  facts  they 
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would  have  to  find  in  order  to  hold  appellant  liable  for  con- 
version. Li  the  charge  just  referred  to,  as  well  as  in  others, 
the  jury  were  told  that  they  must  find  certain  facts  to  exist, 
before  they  were  authorized  to  find  against  appellant.  In 
view  of  the  affirmative  statements  contained  in  those  instruc- 
tions, it  was  not  necessary,  even  if  it  be  conceded  that  it  was 
proper,  to  tell  the  jury  what,  if  any,  effect  should  be  given 
to  any  particular  portion  of  the  evidence.  We  think  it  was 
proper  for  the  jury  to  consider  all  the  facts  and  circumstances 
together,  just  as  the  court  told  them  to  do. 

Another  assignment  relates  to  the  refusal  of  the  court  to 
give  another  request  offered  by  appellant.     In  coun- 
sel's brief,  however,  not  one  word  is  said  with  respect  2 
to  this  assignment;  and  hence  it  must  be  deemed 
abandoned. 

It  is  also  urged  that  the  court  erred  in  admitting  in  evi- 
dence two  exhibits  offered  by  respondent  as  a  part  of  her 
case.  Both  of  those  exhibits  are  set  forth  in  the  former  opin- 
ion. In  one  of  them  respondent  was  given  the  refusal  to 
rent  the  building  in  question  for  the  space  of  three  days  at 
thirty-five  dollars  per  month,  and  the  other  was  a  receipt  for 
thirty-five  dollars  for  one  month's  rent  for  the  building  in 
question,  subject  to  the  approval  of  the  owner.  We  think 
that  in  view  of  the  other  evidence  these  exhibits  were  prop- 
erly admitted  as  part  of  the  transaction  between  respondent 
and  appellant.  The  action  was  not  based,  nor  did  respond- 
ent's right  to  recover  rest,  upon  either  one  or  the  other  of 
those  exhibits;  but  her  rights  were  made  dependent  upon  all 
the  acts  and  conduct  of  appellant,  as  they  were  connected 
with  and  formed  a  part  of  the  whole  transaction  constituting 
th^  conversion  in  question.  The  case  is  one  in  which  the 
facts  are  somewhat  complicated,  to  say  the  least ;  and  the  cir- 
cumstances are  such  that  different  minds  might  well  arrive  at 
different  conclusions  with  respect  to  what  the  ultimate  result 
should  be.  Moreover,  the  circumstances  of  the  case  are  such 
that,  although  it  be  tried  any  number  of  times,  there  still 
would  be  some  ground,  perhaps,  for  claiming  that  some 
errors,  at  least  technical  ones,  had  occurred  during  the  trial. 
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The  case  has  been  pending  in  court  for  ten  years.  Judgment 
was  first  obtained  against  appellant  by  default,  which  was  set 
aside,  and  Ke  was  permitted  to  defend.  The  case  was  then 
tried  and  judgment  of  nonsuit  granted  in  his  favor,  which, 
on  the  former  appeal,  was  set  aside.  The  case  was  then  tried 
on  the  merits,  and  the  jury,  under  what  we  conceive  to  be  a 
full  and  fair  charge,  found  against  appellants  No  one  dis- 
putes the  fact  that  respondent's  loss  was  much  greater  than 
the  jury  awarded  her.  After  waiting  for  ten  years,  she  at 
last  obtained  a  judgment  for  much  less  than  the  value  of  the 
property  she  had  lost.  Upon  the  other  hand,  it  may  be  that 
the  jury  erred  in  their  judgment ;  but  if  that  be  error  it  is 
one  that  we  cannot  correct,  in  view  that  there  is  sufficient  evi- 
dence to  sustain  their  findings. 

The  judgment,  in  our  opinion,  should  be,  and  it  accord- 
ingly is,  affirmed,  with  costs  to  respondent 

McCAETY,  J.  (concurring). 

The  facts  in  this  case,  as  I  read  the  record,  show  con- 
clusively that  plaintiff  went  into  possession  of  the  rooming 
house  in  question  as  the  tenant  of  Goldberg,  and  that  both 
Goldberg  and  Stilwell  recognized  her  as  such.  When  plaintiff 
applied  to  Stilwell  for  a  lease,  he  gave  her  the  refusal  of  the 
property  for  three  days,  evidenced  by  the  following  writing: 
"$35.  April  1,  1901.  Mrs.  Wm.  Bowe  has  refusal  of  Tann<*r 
Block  for  three  days  from  April  1,  1901,  at  thirty-five  dollars 
per  month,  and  otherwise  on  same  terms  as  last  tenant.  One 
week's  time  allowed.  O.  J.  Stilwell.''  On  or  about  April  4, 
1901,  plaintiff  paid  Stilwell  the  rent  on  the  property  for  the 
first  month,  and  received  from  him  a  receipt,  of  which  the 
following  is  a  copy:  "$35.00.  Received  of  Mrs.  J.  Bowe, 
thirty-five  dollars  for  one  month's  rent  for  second  floor  of 
Tanner  Block,  subject  to  approval  of  L.  B.  Goldberg,  owner 
of  Tanner  property,  time  for  rent  to  commence  to  be  agreed 
upon  later.    O.  J.  Stilwell." 

E^^specting  the  time  from  which  the  payment  made  should 
apply  on  the  rent,  Stilwell  testified  in  part  as  follows :    ''ify 
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impression  is  now  that  I  thought  it  would  take  about  a  week 
to  clean  up  the  house,  and  after  that  was  done  the  rent  could 
commence.  .  .  .  Q.  Then  she  (plaintiff)  was  to  have 
how  long  to  clean  up  the  rooms?  A.  About  a  week  is  my 
memory  of  it.  Q.  Wasn't  she  to  move  in  when  the  rooms 
were  cleaned  ?  A.  If  the  rent  was  accepted,  she  was  to  move 
in.  Q.  Well,  was  that  accepted  ?  A.  Yes.  .  .  .  Q.  I 
presume  that  you  forwarded  the  money  to  Mr.  Goldberg? 
.  .  .  A.  Not  until  this  lease  was  turned  over;  .  .  . 
along  in  May  or  June,  I  think.  .  .  .  Q.  Then  you 
sent  the  money  to  him  did  you  ?  A.  Yes ;  and  the  balance 
that  Mrs.  Palmer  paid  to  make  the  rent  up  to  the  1st  of 
June.*' 

As  stated  in  our  former  opinion  in  this  case,  reported  in  36 
Utah,  214,  102  Pac  1007,  24  L.  R  A.  (N.  S.)  226,  "after 
paying  the  rent  as  aforesaid,  appellant  (Mrs.  Bowe),  with  the 
consent  of  Stilwell,  moved  her  household  goods  in  the  second 
story  of  the  building,  took  possession  thereof  and  started  the 
business  of  keeping  a  rooming  housa"  On  or  about  Jime  26, 
1901,  a  notice  in  writing,  of  which  the  following  is  a  copy, 
was  served  on  plaintiff  to  quit  the  premises:  "Take  notice 
that  you  are  hereby  required  to  quit  and  deliver  up  to  me  the 
possession  of  the  premises  known  as  the  *Tanner  Block,'  in 
Ogden  City,  Utah,  and  situated  on  the  comer  of  Twenty- 
Fourth  Street  and  Lincoln  Avenue,  in  said  city,  and  being 
the  entire  second  story  of  said  block,  at  the  expiration  of 
the  month  of  your  monthly  tenancy  of  said  premises,  com- 
mencing on  the  15th  day  of  June,  1901,  and  ending  on  the 
15th  day  July,  1901.  This  is  intended  as  the  fifteen  days' 
notice  to  quit  prior  to  the  end  of  your  month,  for  the  pur- 
pose of  terminating  your  tenancy  aforesaid.  Jime  26,  1901. 
L.  B.  Goldberg,  Landlord,  by  O.  J.  Stilwell,  Agent,  per  G. 
H."  Stilwell  testified  r^arding  his  connection  with  the  giv- 
ing of  this  notice  in  part  as  follows:  "Q.  You  remember 
signing  it?  A.  I  remember  signing  it.  Q.  And  you  gave 
it  to  Mr.  Halverson  ?  A.  I  gave  it  to  Mj.  Halverson ;  yes, 
sir."  The  record  shows  that  Mr.  Halverson  was  Mrs. 
Palmer's  attorney  in  a  former  suit  brought  against  her  and 
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Stilwell  by  plaintiff  herein,  to  recover  possession  of  the  per- 
sonal property  involved  in  this  action.  In  the  face  of  these 
facts,  it  is  idle  for  Stilwdl  to  contend  that  plaintiff  was  not 
a  tenant,  or  that  he  did  not  recognize  her  as  such. 

The  defendant  requested  the  court  to  charge  the  jury  that 
"in  this  action  it  is  an  undisputed  fact  that  on  or  about  the 
10th  or  12th  day  of  April,  1901,  the  defendant  Stilwell 
gave  to  plaintiff  a  receipt  for  the  sum  of  thirty-five  dollars, 
which  money  he  then  and  there  received,  which  receipt  was 
introduced  in  evidence  in  this  action  by  the  plaintiff,  in  the 
words  and  figures  following.  (Setting  forth  the  receipt) 
I  instruct  you  that  this  receipt  did  not  authorize  the  plaintiff 
to  enter  into  the  occupancy  of  the  second  floor  of  the  Tanner 
Block  in  this  city,  or  to  retain  possession  thereof/'  The 
refusal  of  the  court  to  give  this  instruction  was  excepted  to, 
and  is  now  assigned  as  error.  The  contention  that  the  court 
erred  in  refusing  to  give  this  request  is  entirely  without 
merit.  In  the  first  place,  it  is  not  contended,  nor  was  the  case 
tried  on  the  theory,  that  the  receipt  operated  as  a  lease,  or 
gave  the  plaintiff  authority  to  take  possession  of  the  rooming 
house  in  question,  and  to  move  her  furniture  therein ;  and  I 
do  not  think  the  jury  could  have  so  construed  it  The  receipt 
itself  in  plain  terms,  provides  that  the  leasing  of  the  house 
by  Stilwell  shall  be  "subject  to  the  approval  of  L.  B.  Gold- 
berg, owner  of  the  Tanner  property.^'  And  furthermore, 
after  plaintiff,  in  pursuance  of  a  tacit,  if  not  express,  under- 
standing with  Stilwell,  as  shown  by  his  testimony  herein  re- 
ferred to,  took  possession  of  the  property,  cleaned  up  the 
house,  and  moved  her  furniture  and  household  goods  therein, 
she  was  recognized  as  a  tenant  by  both  Stilwell  and  Goldberg. 
And  the  court,  under  the  undisputed  facts  in  this  case,  would 
have  been  justified  in  charging  the  jury  that  the  relationship 
of  landlord  and  tenant  existed  between  plaintiff  and  Gold- 
berg. Therefore  the  court  was  not  required  to  instruct  the 
jury  as  to  the  legal  effect  of  the  receipt,  as  the  jury  could  not 
possibly  have  been  misled  by  it,  to  the  prejudice  of  defendant. 

Appellant  also  complains  of  the  refusal  of  the  court  to  di- 
rect a  verdict  in  his  favor.    In  support  of  this  assignment  of 
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error,  counsel  for  appellant  contends  with  much  earnestness 
that  there  was  not  sufficient  evidence  to  warrant  the  court  in 
submitting  the  case  to  the  jury.  In  order  to  properly  illus- 
trate the  soundness  of  the  court's  ruling  on  this  point,  it  is 
necessary  to  make  a  further  review  of  the  facts  as  disclosed  by 
the  evidence.  Plaintiff,  as  soon  as  she  moved  her  furniture 
into  the  building,  was  called  to  Promontory,  which  is  about 
fifty  miles  from  Ogden,  to  attend  her  sick  husband,  and  she 
left  Mrs.  Annie  Palmer  in  charge  of  the  rooming  house  dur- 
ing her  absence.  Plaintiff  returned  to  Ogden  about  May  1, 
1901,  and,  according  to  her  testimony,  which  is  not  denied, 
she  went  to  the  Tanner  Block  to  resume  charge  of  the  rooming 
house,  and  was  met  by  one  of  the  employees  in  the  house^  who 
showed  her  a  paper  purporting  to  be  a  lease  of  the  property, 
executed  by  Goldberg;  that  she  examined  the  document  and 
found  that  it  was  a  lease  from  Gk>ldberg  to  her,  and  that  her 
name,  as  lessee,  had  been  erased,  and  that  Mrs.  Palmer's  name 
had  been  substituted  and  inserted  therein  as  lessee;  that  Mrs. 
Palmer  refused  to  permit  her  to  take  and  resume  charge  of 
the  house  and  furniture,  claiming  that  she  (Mrs.  Palmer) 
held  a  lease  on  the  property  and  was  entitled  to  the  possession 
thereof.  Plaintiff  further  testified  that  on  being  refused  ac^ 
cess  to  the  house  by  Mrs.  Palmer,  she  immediately  called  on 
Stilwell  at  his  office  in  the  Heed  Hotel,  and  informed  him  of 
her  interview  with  Mrs.  Palmer ;  that  Stilwell  admitted  that 
he  had,  at  the  request  of  Mrs.  Palmer,  erased  plaintiff's  namo 
from  the  lease  and  in  lieu  thereof  had  inserted  the  name  of 
Mr&  Palmer  as  lessee.  Plaintiff  is  corroborated  on  this 
point  by  George  Marsh,  who  was  present  and  took  pcuii  in 
the  conversation  as  her  attorney.  Stilwell  in  his  testimony 
admitted  that  a  demand  was  made  on  him,  either  by  plaintiff 
or  Marsh,  for  the  lease.  On  this  point  he  testified  as  fol- 
lows: "Q.  Now  you  say  that  she  (plaintiff)  came  over  with 
George  Marsh  to  the  Keed  Hotel,  and  they  asked  you  for  the 
lease  on  the  second  floor  of  the  Tanner  Block  ?  A.  I  am  not 
certain  whether  she  came  with  George  Marsh  or  not;  I  was 
asked  for  the  lease  on  the  Tanner  Block  by  either  one  or 
39  Utah— 26 
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botL  Q.  How  many  timesy  if  you  remember,  did  Mrs. 
Bowe  and  Mr.  Marsh  visit  you  at  the  Beed  Hotel  with  reier- 
ence  to  the  oocupatian  of  the  Tanner  Block?  A.  K  Mrs. 
Bowe  came  with  Mr.  Marsh  in  May  or  June,  she  was  there 
three  times;  otherwise,  only  twice.  Mr.  Marsh  was  there 
twice,  once  in  May,  with  her,  and  again  when  the  demand 
for  the  lease  was  made."  It  appears  from  the  record  that 
plaintiff,  after  she  returned  from  Prcmiontory,  succeeded  in 
getting  possession  of  one  of  the  rooms  in  thi?  rooming  house 
and  held  it  for  a  considerable  length  of  time,  but  was  finally 
dispossessed. 

That  Stilwell  acted  in  bad  faith  towards  plaintiff  in  this 
matter,  for  the  purpose  of  aiding  Mrs.  Palmer  in  withholding 
from  plaintiff  her  property,  I  think  is  all  but  conclusively 
shown  by  the  evidence.  In  fact,  Stilwell's  own  testimony 
tends  to  show  diis.  In  explanation  of  his  conduct  in  deliver- 
ing the  lease  to  Mrs.  Palmer,  he  testified  in  part  as  follows: 
^^Mrs.  Palmer  had  been  asking  for  the  papers  some  time.  I 
didn't  want  to  do  anything  unfair,  so  I  hdd  it  for  a  while,  so 
I  could  see  Mrs.  Bowe.  She  (Mrs.  Palmer)  kept  assuring 
me  that  it  would  be  all  right  to  deliver  it  to  her,  because  they 
were  partners.  I  held  it  for  a  few  days  for  that  reason.  Q. 
You  tried  to  see  Mrs.  Bowe,  but  could  not  find  her?  A. 
Yes;  I  made  every  effort  to  find  her,  to  see  her,  to  inform 
her  not  to  move  in,  but  did  not  see  her."  He  further  tes- 
tified that  when  plaintiff,  in  company  with  Marsh,  called  to 
see  him  at  the  Reed  Hotel  and  demanded  tiie  lease  (which 
the  record  shows  was  about  May  1,  1901)  he  "didn't  know 
that  there  was  any  fuss  between  them  (plaintiff  and  Mrs. 
Palmer)  at  all ;"  that  he  told  them  he  "had  nothing  to  do  with 
the  renting  of  it,  and  that  Mr.  Gbldberg  had  made  a  contract 
with  Mrs.  Palmer." 

Now  it  is  evident  from  this  testimony,  when  considered  in 
connection  with  the  testimony  of  plaintiff  and  Marsh,  that  the 
lease  was  sent  to  Stilwell  and  by  him  ddivered  to  Mrs.  Pal- 
mer, in  April,  while  plaintiff  was  at  Promontory.  The  rec- 
ord shows  that  the  only  time  Stilwell  tried  to  find  plaintiff 
and  was  unable  to  do  so  was  during  the  time  she  was  at 
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Promontory  on  the  occasion  mentioned.  If,  as  Stilwell 
claims,  the  property  in  question  was  leased  by  Gk)ldberg  to 
Mrs.  Palmer,  and  that  he  (Stilwell)  had  nothing  whatever  to 
do  with  the  transaction,  except  to  deliver  the  lease  to  Mrs. 
Palmer  and  collect  the  rent,  why  it  became  necessary  for  him, 
in  order  to  avoid  doing  "anything  unfair,'^  to  hold  the  lease 
until  he  oonld  see  plaintiff  is  not  made  to  appear.  Stilwell 
testified  that  Mrs.  Palmer  informed  him  "that  Mrs*  Bowe 
wai5  out  of  town,  and  that  she  (Palmer)  should  have  the 
lease.''  Now,  if  he,  in  delivering  the  lease  to  Mrs.  Palmer, 
was  merely  following  the  instructions  of  Gk)ldberg,  it  is 
diflBcult  to  understand  why  it  was  necessary  for  him  to  get 
the  "assurance'^  of  Mrs.  Palmer  that  she  should  have  the 
lease,  and  that  "it  would  be  all  right"  for  him  to  deliver  it 
to  her.  I  have  examined  the  record  in  this  case  with  con- 
siderable care,  and  am  clearly  of  the^  opinion  that  the  ques- 
tion of  whether  Stilwell  aided  and  abetted  Mrs.  Palmer  in 
the  wrongful  detention  of  the  goods  in  question  was  one  of 
fact  for  the  jury  to  determine,  and  that  the  court  did  not  err 
in  refusing  to  give  the  peremptory  instruction  requested  by 
the  defendant 

The  defendant  requested  the  court  to  charge  the  jury  that 
if  they  found  from  the  evidence  that  plaintiff  "went  to 
Promontory,  or  elsewhere,  and  left  Mrs.  Palmer  in  charge 
of  said  rooming  house  and  the  property  therein,  then  Mrs. 
Palmer  was  rightfully  in  possession,  and  this  is  true,  even 
though  you  should  find  from  the  evidence  that  the  defendant 
Stilwell,  during  the  absence  of  Mrs.  Bowe,  made  a  lease  to 
the  second  floor  of  said  Tanner  Block  to  Mrs.  Palmer;  and 
such  lease,  if  you  find  one  was  made,  would  not  be  a  taking 
cf  the  personal  property  described  in  the  complaint  and  in 
the  building  from  the  custody  and  control  of  plaintiff  by 
defendant  Stilwell,  nor  would  it  be  an  aid  of  the  possession 
of  said  property  by  Mjbw  Palmer,  if  you  find  that  she  was  in 
possession  thereof;  and  unless  you  find  that  defendant  did 
some  other  act  than  lease  said  second  floor  to  Mrs.  Palmer,  if 
jroQ  find  that  he  did  so  lease  it,  for  the  taking  possession  of 
said  -profGity  to  Mrs.  Palmer  in  active  aid  of  her,  then  your 
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verdict  must  be  for  the  defendant  Stilwell."  Defendant  duly 
excepted  to  and  assigned  as  error  the  refusal  of  the  court  to 
give  this  instruction,  but  he  has  not  discussed  or  even  men- 
tioned this  assignment  in  his  brief. 

I  agree  with  the  Chief  Justice  that  this  assignment  should 
be  deemed  abandoned ;  but,  as  it  is  suggested  that  the  court 
erred  in  refusing  to  give  the  instruction,  and  that  because  of 
such  error  a  new  trial  should  be  granted,  I  shall  briefly  dia- 
cuss  the  alleged  error.  It  is  not  contended,  nor  was  it  sug- 
gested at  the  trial,  that  Mrs.  Palmer  was  not  rightfully  in 
charge  of  the  rooming  house  during  the  time  plaintiff  was  at 
Promontory  in  April,  1901.  The  claim  made  by  plaintiff 
and  the  theory  upon  which  she  presented  her  case  to  the  court 
and  jury  is  that  she  left  Mrs.  Palmer  who  was  employed  by 
her  as  chambermaid,  in  chai^  of  the  rooming  house  on  that 
occasion ;  that  during  her  absence  Stilwell  received  the  lease 
in  question  from  Goldberg;  that  the  lease  was  made  to  plain- 
tiff sa  lessee;  that  Stilwell,  instead  of  holding  the  lease  and 
delivering  it  to  plaintiff  on  her  return  from  Promontory, 
erased  her  name  from  the  instrument  and  inserted  the  name 
of  Mrs.  Palmer  as  lessee;  that  with  the  change  thus  made  he 
delivered  the  instrument  to  Mrs.  Palmer,  to  enable  her  to  hold 
possession  of  the  leased  property  in  her  own  name,  and  to 
prevent  plaintiff  from  resuming  her  possession  of  the  real 
property  and  the  furniture  in  question  on  her  return  from 
Promontory ;  that  Stilwell,  to  further  aid  and  abet  Mrs.  Pal- 
mer in  the  wrongful  withholding  from  plaintiff  of  the  prop- 
erty, ordered  her  from  the  premises,  and  later  on  gave  her 
written  notice  to  vacate.  And  ther^  is  abundant  evid^ce,  as 
I  read  the  record,  to  support  this  theory  of  the  case.  The 
daim  made  by  Stilwell  in  this  court,  and  the  theory  upon 
which  he  presented  his  side  of  this  case  in  the  court  below,  is 
that  he  had  nothing  whatever  to  do  with  leasing  the  property 
to  either  the  plaintiff  or  Mrs.  Palmer,  except  receiving  and 
sending  to  Gk)ldberg  their  applications  for  a  lease.  Counsel 
for  appellant  in  his  printed  brief  says:  "His  (Stilwell's) 
only  connection  with  the  transaction  was  as  agent  to  deliver 
the  lease  executed  by  the  owner,  Qoldbei^."     And  again: 


Digitized  by 


Google 


BowE  V.  Stilwell.  389 

"The  bare  delivery  of  the  lease,  which  seemed  to  have  been  all 
the  connection  the  appellant  had  with  the  transaction,  would 
not  constitute  aiding  and  abetting  Mrs.  Palmer  in  the  con- 
version of  the  personal  property."  Now  the  language  of  the 
requested  instruction  under  consideration  implies  that  there 
was  some  evidence  tending  to  show  that  "Stillwell,  during  the 
absence  of  Mrs.  Bowe,  made  a  lease  of  the  second  floor  of  the 
said  Tanner  Block  to  Mrs.  Palmer."  There  is  not  a  scintilla 
of  evidence  in  the  record  tending  to  show,  nor  from  which  it 
can  be  inferred,  that  Stilwell  made  a  lease  to  Mrs.  Palmer.  As 
I  have  pointed  out,  neither  party  tried  the  case  on  that  theory. 
The  instruction,  therefore,  is  not  predicated  upon  any  fact 
established  in  the  case,  nor  is  it  in  harmony  with  the  theory 
advanced  by  either  party,  except  that  part  of  it  which  recites 
that  Mrs.  Palmer  was  rightfully  in  charge  of  the  property 
during  the  time  that  plaintiff  was  at  Promontory,  which  is 
conceded  by  both  parties.  The  charge  of  the  court,  when 
read  and  considered  as  a  whole,  was  as  favorable  to  the  de- 
fendant as  the  facts  in  the  case  warranted. 

For  the  reasons  herein  stated,  I  concur  in  the  affirmance  of 
the  judgment 

STRAUP,  J.  (dissenting). 

I  concur  in  the  ruling  that  the  case  was  one  for  the  jury  on 
proper  instructions.  I  think,  however,  that  the  court  erred 
in  refusing  to  charge  the  jury  as  requested  by  appellant.  On 
the  former  appeal,  and  on  the  evidence  alone  on  behalf  of  the 
plaintiff,  "and  in  the  absence  of  any  explanation  of  the  de- 
fendant's acts"  in  the  premises,  we  said  the  inference  is  per^ 
missible  that  the  defendant  aided  Mrs.  Palmer  in  her  acts 
of  conversion.  It  was  not  then,  nor  is  it  now,  claimed  that  the 
defendant  was  guilty  of  the  conversion,  except  as  he  aided 
Mrs.  Palmer  in  her  acts  of  withholding  and  converting  the 
goods.  We  there  said :  "As  appears  from  the  undisputed 
facts,  Mr.  Stilwell,  as  the  agent  of  Goldberg,  leased  the 
rooming  house  to  appellant;  that  he  accepted  rent  from  her, 
and  gave  her  exclusive  possession  of  the  second  story  of  the 
buildings   knowing  that  she  had  placed  her  goods  iii  the  rooms. 
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He  thus  knew  tliat  she  was  a  tenant  in  possession  when  the 
lease  was  returned  to  Goldberg,  who  approved  Stilwell's  acts 
in  leasing  the  premises  to  appellant  for  a  term  of  two  years. 
Stilwell  also  knew  that  when  he  went  to  the  house  to  deliver 
the  lease,  and  when  informed  by  Mrs,  Palmer  that  appellant 
had  sold  out  and  gone  away,  at  least  a  portion  of  the  time  for 
which  he  had  received  rent  from  appellant  had  still  to  run,  so 
that,  even  if  appellant  should  refuse  to  comply  with  h&r  part 
of  the  contract  as  evidenced  by  the  written  lease,  she  neverthe- 
less was  rightfully  in  possession  with  her  goods  as  a  tenant, 
from  month  to  month  at  least.  Before  this  he  had  informed 
appellant  that  he  must  obtain  the  signature  of  the  owner  of 
the  house,  but,  so  far  as  the  evidence  disclosed,  he  assumed 
full  authority  to  substitute  one  tenant  for  another  without 
further  consultation  with  the  owner.  Stilwell  thus  assumed 
all  control  over  the  building,  when  he  knew  one  tenailt  was  in 
possession  with  her  goods,  and  turned  it  over  to  another  ten- 
ant before  the  tenancy  of  the  first  had  terminated." 

On  this  trial  it  was  in  substance  either  testified  to  by  the 
defendant,  or  otherwise  made  to  appear,  that  Groldberg,  the 
owner  of  the  property,  was,  at  the  time  of  the  transactions 
in  question,  in  San  Francisco.  The  defendant  at  Ogden  was 
his  agent  in  collecting  rentals  of  the  building.  He  had  no  au- 
thority to  lease  the  premises  without  the  approval  of  Gold- 
berg. On  the  1st  day  of  April,  the  plaintiff  saw  the  defendant 
in  respect  of  a  lease  to  the  second  floor  of  the  building.  The 
defendant  gave  her  a  writing,  in  which  it  was  stated  that  she 
had  a  refusal  of  the  premises  for  three  days  at  thirty-five  dol- 
lars per  month.  Nothing  was  paid  for  the  option.  On  the 
15th  she  again  saw  the  defendant  who  then  gave  her  a  re- 
ceipt, as  follows:  "$35.00.  Received  of  Mrs.  Bowe,  thirty- 
five  dollars  for  one  month^s  rent  for  second  floor  of  Tanner 
Block,  subject  to  approval  of  L.  B.  Goldberg,  owner  of  Tan- 
ner property,  time  for  rent  to  commence  to  be  agreed  upon 
later."  In  the  meantime  the  plaintiff,  without  the  knowl- 
edge or  consent  of  the  defendant,  as  testified  to  by  him, 
moved  her  goods  into  the  building.  He  denied  that  he  gave 
her  the  keys,  or  otherwise  put  her  in  possession.    Mrs.  Pal- 
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mer  was  her  chambermaid.  The  plaintiff ,  shortly  after  tak< 
ing  possession,  left  Ogden  and  went  to  Prwnontoiy,  where 
her  husband  was  sid^.  She  left  Mrs.  Palmer  in  chaige  of  the 
rooming  house  and  of  the  business.  Plaintiff's  application  for 
a  lease  was  submitted  to  Gk>ldbei^  by  the  defendant.  It 
seems  Mrs.  Palmer  had  also  applied  to  Gbldberg  direct  for 
a  lease,  whether  with  or  without  the  defendant's  knowledge 
is  not  made  to  appear.  In  plaintiff's  absence  at  Promon- 
tory, the  defendant  received  the  following  from  Goldberg: 
'TEndoeed  please  find  two  leases  for  Anna  Palmer  for  two 
years  from  June  1st,  1901,  to  May  81st,  1903.  Kindly  de- 
liver one  to  her  when  she  signs  the  other,  provided  she  pays 
the  rent  from  April  15th  to  June  1st  as  she  agreed  to  do.  I 
have  reliable  information  that  Mrs.  Bowe,  of  whom  you 
mentioned  as  desirous  of  taking  the  place,  is  not  financially 
responsible.  As  I  am  bound  by  the  lease,  I  also  wish  the 
tenant  to  be  responsible.  I  believe  Mrs.  Palmer  will  make 
a  better  tenant  for  us." 

The  defendant,  in  accordance  with  the  instructions,  de- 
livered the  lease  to  Mrs.  Palmer,  who  then  had  charge  of 
the  leased  premises,  and  who  told  him  that  she  had 
bought  out  Mrs.  Bowe.  As  testified  to  by  the  defendant,  no 
lease  was  given  by  him  to  Mrs.  Bowe,  nor  does  Mrs.  Bowe 
claim  that  any  lease  was  ever  delivered  to  her.  He  denied 
that  the  lease  delivered  by  him  from  .  Goldberg  was 
in  Mrs.  Bowe's  name,  or  that  he  erased  Mrs.  Bowe's  name 
in  the  lease  and  wrote  Mrs.  Palmer's  name  in  its  stead. 
He  testified  that  the  lease  as  delivered  by  him  to  Mrs.  Palmer 
was  as  received  by  him  from  Goldberg,  in  Mrs.  Palmer's 
name  and  for  her  use  and  benefit  When  Mrs.  Bowe  re- 
turned from  Promontory,  Mrs.  Palmer  refused  her  posses- 
sion of  the  premises  or  thp  goods,  and  claimed  and  asserted 
possession  of  the' premises  in  herself.  Defendant  testified 
that  he  had  nothing  to  do  with  the  acts  or  conduct  of  Mrs. 
Palmer  in  retaining  the  furniture,  or  in  withholding  it  from 
Mrs.  Bowe,  except  that  he  recognized  Mrs.  Palmer,  and  not 
Mrs^  Bowe,  as  the  tenant.  In  accordance  with  his  theory 
of  the  case,  he  therefore  requested  the  court  to  charge  the 
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jury  as  follows:  'T[f  you  find  from  the  evidence  that  Mrs. 
Bowe,  the  plaintiff,  employed  Annie  Palmer  there  as  cham- 
bermaid or  otherwise  to  take  chaise  of  or  aasist  in  manag- 
ing and  operating  the  rooming  house  known  as  the  second 
floor  of  the  Tanner  Block,  and  that  the  plaintiff,  Mrs.  Bowe, 
went  to  Pomontory  or  elsewhere  and  left  Mrs.  Palmer  in 
charge  of  the  said  rooming  house  and  of  the  property  therein, 
then  Mrs.  Palmer  was  rightfully  in  possession,  and  this  is 
true,  even  though  you  should  find  from  the  evidence  that 
the  defendant  Stilwell,  during  the  absence  of  Mrs.  Bowe, 
made  a  lease  of  the  second  floor  of  the  said  Tanner  Blo(i 
to  Mrs.  Palmer;  and  such  lease,  if  you  find  one  was  made, 
would  not  be  a  taking  of  the  personal  property  described 
in  the  complaint  and  in  the  building  from  the  custody  and 
control  of  plaintiff  by  defendant  Stilwell,  nor  would  it  be 
an  aid  of  the  possession  of  said  property  by  Mrs.  Palmer, 
if  you  find  that  she  was  in  possession  thereof;  and  unless 
you  find  that  defendant  did  some  other  act  than  lease 
said  second  floor  to  Mrs.  Palmer,  if  you  find  he  did 
so  lease  it,  for  the  taking  possession  of  said  property  by 
Mrs.  Palmer  in  active  aid  of  her,  then  your  verdict  must  be 
for  the  defendant  Stilwell,  no  cause  of  action." 

The  court  refused  this  request,  and  otherwise  failed  to 
charge  on  such  theory.*  Upon  the  facts  assumed  in  the  re- 
quest, the  defendant,  and  not  the  plaintiff,  undoubtedly  was 
entitled  to  prevail.  There  is  ample  evidence,  though  con- 
flicting, to  support  them.  The  refusal  to  chai^  was  excepted 
to,  and  is  assigned  as  error.  That  is  conceded.  But  it  is 
claimed  that  the  exception  and  assignment  are  waived  be- 
cause not  discussed.  Here  is  what  counsel  for  appellant  in 
his  brief  says:  "Appellant  found  respondent  absent  and 
Palmer  in  possession,  who  told  him  respondent  had  sold  out 
to  her.  He  therefore  gave  her  the  lease  for  the  building  from 
Goldberg.  He  did  not,  by  this  act,  or  by  any  word  or  act 
of  his,  authorize  her  to  take  or  hold  the  furniture ;  nor  was 
that,  or  any  other  act  or  word  of  his,  in  aid  of  her  (Palmer) 
in  taking  and  detaining  the  furniture  from  respondent 
.     .     .     He  did  no    act,  and  he  said  no  word,  either  pur- 
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porting  to  transfer  it  (the  furniture)  or  indicating  that 
either  he  or  Palmer  o^wned  it,  or  had  a  right  to  its  posses- 
sion. The  lease  he  gave  Mrs.  Palmer  did  not  mention  the 
furniture,  and  neither  from  it,  nor  any  word  or  act  of  ap- 
ptellant,  can  it  be  implied  that  he  asserted  title  or  right  of 
dominion  over  it.  Neither  did  the  lease  nor  any  word  or  act 
of  appellant  indicate  an  intention  on  his  part  to  deprive  the 
respondent  of  its  ownership,  dther  permanently  or  tempor- 
arily. .  .  .  By  agreement  with  the  respondent,  she 
(Mrs.  Palmer)  had  a  right  to  that  possession  and  the  con- 
trol of  it.  The  only  interference  that  is  testified  to  against 
the  appellant  is  that  he  leased  the  real  estate  to  Mrs.  Palmer, 
when  he  should  have  leased  it  to  the  respondent.  •  .  . 
The  appellant  was  under  no  obligation  to  lease  to  the  respond- 
ent. The  express  contract  was  that  the  lease  should  take* 
effect  when  approved  by  the  owner  of  the  property.  (The 
owner  did  not  approve  of  it.)  As  appears  from  the  evi- 
dence, the  defendant  in  no  way  aided  Mrs.  Palmer  in  either 
the  taking  or  the  retention  of  the  personal  property.  He 
was  simply  a  passive  agent  of  Goldberg,  the  owner  of  the 
property,  who,  being  in  San  Francisco  at  the  time  of  the 
transaction,  could  not  h^ve  had  any  knowledge  of  the  rela- 
tions existing  between  Mrs.  Palmer  and  Mrs.  Bowe/* 

I  think  the  assignment  is  properly  before  us.  While  I  do 
not  agree  with  counsel  for  appellant 'that  the  facts  referred 
to  were  so  indisputably  shown  as  to  entitle  him  to  a  direc- 
tion of  a  verdict,  yet  I  do  agree  with  him  that  there  was 
ample  and  suflScient  evidence  in  support  of  them  to  require 
a  submission  of  the  case  on  such  theory.  They  constituted 
appellant's  theory  of  the  case,  and  I  think  the  court  erred 
in  refusing  to  so  submit  it. 

The  contention  on  the  port  of  the  respondent  was,  not  that 
the  defendant  himself  took  or  converted  the  furniture,  but 
that  Mrs.  Palmer  did,  and  that  the  defendant  connived  with 
and  aided  her  in  such  acts.  It  was  on  such  theory  alone  that 
the  case  was  submitted  to  the  jury  on  plaintiff's  behalf.  The 
court,  in  charging  the  jury  in  relation  to  defendant's  lia- 
bility, merely  told  the  jury  in  general  terms  that  if  Mrs. 
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Palmer  "wnmgfuUy  took  the  jwroperty  in  question  into  her 
possession  and  ousted  the  plaintiff  from  her  possession,  and 
refused  to  return  the  same  to  the  plaintiff/'  and  if  they 
further  found  that  the  defendant  "aided  the  said  Annie 
Palmer  to  wrongfully  take  and  convert  the  said  property 
to  her  own  use/'  or  "assisted"  or  "connived  with  her"  in 
the  taking  or  the  detention  thereof^  the  defendant  was 
liable;  otherwise  not  The  court  left  it  to  the  jury  to  de- 
termine, wholly  unaided  by  the  court,  as  to  what  would  con- 
stitute a  "wrongful  taking,"  a  "conversion,"  an  "aiding," 
or  "connivance."  The  court  did  not  inform  the  jury  what 
facts  or  circumstances  testified  to  constituted  an  aiding,  or 
a  connivance,  or  a  conversion.  Thqr  were  at  liberty  to  con- 
strue anything  done  or  said  by  the  defendant  as  ccmstitut- 
'  ing  an  aiding,  or  a  connivance,  or  a  conversion.  Kow  the 
defendant  requested  the  court  to  charge  that,  if  he  did  no 
more  than  the  giving  of  the  receipt  to  plaintiff  for  one 
month's  rent,  "subject  to  approval  of  GWdberg,"  the  owner, 
and  delivering  to  Mrs.  Palmer  the  lease  under  the 
direction  and  instruction  of  Gtoldberg,  such  acts  would 
not  constitute  a  taking  or  a  conversion,  of  the  prop- 
erty; nor  would  they,  in  themselves,  be  sufficient  to  show 
that  the  defendant  connived  with  or  aided  or  assisted  Mrs. 
Palmer  in  her  wrongful  taking  or  withholding.^  Because  of 
the  court's  refusal  to  60  chaj^ge,  the  jury  may  have  dete^ 
mined  that  the  mere  giving  of  the  receipt  and  the  delivery 
of  the  lease  under  the  circumstances,  even  as  testified  to  by 
the  defendant  himself,  cjonstituted  a  conversion,  or  an  aid- 
ing, or  a  connivance.  From  our  holding  on  the  former  hea^ 
ing  that  the  case  was  one  for  the  jury,  it  does  not  follow 
that,  on  a  retrial  and  a  submission  of  the  case  on  the  theory 
only  of  the  plaintiff,  and  not  on  the  theory,  also,  of  the  de- 
fendant, he  may  not  complain,  or  that  the  complaint  is  met 
by  the  assertion  that  the  evidence  is  in  conflict,  or  that  the 
things  testified'  to  by  the  defendant  were  disputed  by  the 
plaintiff,  or  another,  or  that  there  is  sufficient  evidence  to 
show  him  guilty  of  an  aiding,  or  a  connivance,  or  a  conTer- 
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sioiL     Such  a  ruling  is  just  as  prejudicial  to  the  defendant 
as  the  ruling  in  the  former  trial  was  to  the  plaintiff. 

I  think  there  ought  to  be  a  new  trial,  and  therefore  dis- 
sent. 


GEORGE  A.  LOWE  COMPANY  v.  SIMMONS  WARE- 
HOITSE  COMPANY. 

No.  2226.    Decided  September  9,  1911  (117  Pac.  874). 

1.  COVENANTS'— Defenses.  The  grantor  in  an  action  for  breach  of 
a  covenant  of  warranty  against  incumbrances  by  the  existence 
of  taxes  on  the  land  conveyed  cannot  complain  that  the  assessor 
segregated  the  part  of  the  land  purchased  from  the  part  retained 
by  it  where  such  action  was  taken  at  the  grantor's  suggestion. 
(Page  397.) 

X,  Covenants  —  Covenants  Against  Incumbrancbs  —  Bbkaoh — 
Taxes.  In  view  of  the  statutes  providing,  in  effect,  that  a  lien 
for  taxes  attaches  as  of  the  second  Monday  in  January  of  each 
year,  a  tax  lien  was  an  incumbrance  within  a  covenant  against 
incumbrances  upon  realty  purchased  after  that  date;  and  a 
contention  that  there  was  no  breach  of  covenant  until  the  tax 
became  delinquent  and  the  property  was  sold  was  untenable. 
(Page  898.) 

8.  Covenants — (Covenants  Against  Inoumbbances — ^Bbeagh — Time. 
The  grantee,  to  protect  the  warranted  title,  could  pay  an  out- 
standing tax  .against  the  conveyed  land  after  the  grantor  had 
refused  to  pay  it,  and  was  not  bound  to  wait  until  the  prop- 
erty had  been  sold  for  delinquency  in  order  to  sue  for  breach 
of  covenant  against  incumbrances.     (Page  398.) 

4.  Covenants  —  Actions  —  Damages  —  (Covenants  Against  Inoum 
BRANCEB— Attobney's  Fees.  Afi  a  rule,  in  an  action  for  breach 
of  covenants  against  incumbrances,  where  plaintiff  has  extin- 
guished the  incumbrance,  he  may  recover  a  reasonable  price 
necessarily  paid  for  that  purpose  with  interest  if  this  does  not 
exceed  the  amount  paid  the  covenantor  or  the  value  of  the 
property,  but  cannot  recover  an  attorney's  fee  incurred  in  an 
action  against  the  grantor  for  the  breach.    (Page  899.) 

Appeal  from  District  Court,  Second  District;  Hon.  J. 
A.  Howell.  Judge. 
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Action  by  George  A.  Low©  Company  against  thie  Simmons 
Warehouse  Company. 

Judgment  for  plaintiff.    Defendant  appeals. 

Modified  and  remanded  fob  judgment  fob  plaintiff 
as  stated. 

H,  n.  Henderson  for  appellant. 
J.  M.  Kimball  for  respondent. 

STRAUP,  J. 

The  plaintiff  on  the  26th  day  of  January,  1909,  purchased 
from  the  defendant  a  parcel  of  land  69  by  228  feet  in 
Ogden  City.  The  deed  was  made  and  delivered  on  the  11th 
day  of  February  of  the  same  year.  It  was  a  statutory  short- 
form  warranty  deed.  Such  a  deed  has  the  effect  of  warrant- 
ing the  premises  conveyed  free  from  aU  incumbrances.  The 
controversy  is  over  the  taxes  for  the  year  1909.  The  de- 
fendant claimed  that  they  were  no  lien  on  the  property  at 
the  time  of  the  purchase  and  conveyance,  and  refused  to  pay 
them.  The  plaintiff  paid  them,  and  then  brought  this  action 
on  breach  of  warranty  to  recover  from  the  defendant  the 
amount  paid  by  plaintiff,  with  interest  and  an  attomey^s  fee. 
The  plaintiff  was  given  a  judgment  for  the  full  demand, 
from  which  the  defendant  has  prosecuted  this  appeal. 

Three  questions  are  presented:  (1)  Were  the  taxes  an 
incumbrance  when  the  land  was  purchased?  (2)  If  so, 
was  there  a  breach  before  the  taxes  became  delinquent  and 
the  property  sold  for  nonpayment  of  them?  (3)  Was  the 
plaintiff  entitled  to  an  attorney's  fee  as  part  damages  ? 

Under  our  tax  laws  the  assessor  is  required  ^Tbefore  the 
first  Monday  of  May  in  each  year''  to  ascertain  the  names 
of  all  taxable  inhabitants  and  all  property  in  the  county 
subject  to  taxation,  and  to  ^'assess  such  property  to  the  person 
by  whom  it  was  owned  or  claimed  or  in  whose  possession 
or  control  it  was  at  twelve  o'clock  m.  of  the  second  Mon- 
day in  January  next  preceding  and  its  value  on  that  date." 
Before  the  first  Monday  in  May  the  assessor  is  required  to 
list  in  the  assessment  book  all  taxable  property  in  Hie  county, 
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the  name  of  the  person  to  whom  it  is  assessed,  a  description 
of  the  property,  and  its  cash  value.  Before  the  first  Mon- 
day in  May  the  assessor  must  deliver  the  assessment  book 
to  the  treasurer,  who  is  required  to  furnish  a  notice  to  each 
taxpayer.  Between  the  first  and  the  fourth  Monday  in  June, 
the  board  of  county  commissioners  is  required  to  examine 
the  assessment  books  and  equalize  the  assesment  of  property 
in  the  county,  and  is  given  power  to  increase  or  lower  any 
assessment  contained  in  the  assessment  book  to  make  and 
enter  new  assessments,  and  between  the  first  Monday  in  July 
and  the  second  Monday  in  August  to  fix  the  rate  of  county 
taxes.  Before  the  first  Monday  in  August  the  State  Board 
of  Equalization  is  required  to  determine  the  rate  of  state 
taxesw  In  the  month  of  July  city  councils  and  boards  of  trus- 
tees are  required  to  determine  the  rate  of  the  general  city  or 
town  tax,  levy  the  same,  and  certify  the  rate  and  levy  to 
the  county  auditors.  Taxes  sre  due  on  the  first  Monday 
in  September,  and  become  delinquent  on  the' 15th  of  Novem- 
ber. On  the  15th  day  of  December  the  treasurer  is  required 
to  expose  for  sale  sufficient  of  the  delinquent  real  estate  to 
pay  the  taxes  and  costs.  It  is  further  provided  that  "every 
tax  upon  real  property  is  a  lien  against  the  property  as- 
sessed; and  every  tax  due  upon  improvements  upon  real 
estate  assessed  to  others  than  the  owner  of  the  real  estate 
is  a  lien  upon  the  land  and  improvements;  which  several 
liens  attach  as  of  the  second  Monday  in  January  in  each 
year." 

The  property  purchased  by  the  plaintiff  from  the  defend- 
ant was  a  part  of  a  larger  tract  owned  by  the  defendant 
The  whole  of  the  tract,  including  the  portion  sold  to  the 
plaintiff,  was  assessed  for  the  year  1909  in  the  name  of  the 
defendant  The  defendant,  claiming  that  it  was  not 
liable  for  the  taxes  on  the  portion  sold  to  the  plain-  1 

tiff,  requested  the  assessor  to  segregate  such  portion 
from  the  portion  still  owned  by  it    The  assessor  so  s^rega- 
ted  the  property  in  the  latter  part  of  October,  determined 
the  tax  due  on  the  portion  sold  to  the  plaintiff,  and  sent 
it  a  notice,  and  on  the  2d  day  of  November  it  paid  the  tax. 
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after  a  demand  on  the  defendant  to  pay  it,  and  its  refusal 
to  do  so.  The  defendant  now  contends  that  the  assessor 
had  no  authority  to  make  such  segre^tion  at  the  time  when 
it  was  made.  It  cannot  be  heard  to  complain  of  that,  for  the 
assessor's  action  in  that  regard  was  induced  by  and  was  taken 
on  the  defendant's  request. 

Its  chief  contention,  however,  is  that  the  tax,  not  assessed 
and  levied,  the  rate  not  determined,  and  the  tax  not  due  until 
after  the  purchase  by  plaintiff,  was  not  a  lien  on  the  prop- 
erty when  the  purchase  was  made,  and  that  a  tax 
or  an  assessment  cannot  become  a  lien  or  incumbrance  2 

upon  real  estate  within  the  covenant  of  warranty  until 
the  tax  is  assessed  and  levied,  and  the  amount  thereof  ascer- 
tained. The  case  of  Dowdney  v.  Mayor,  etc.,  64  N.  Y.  186, 
supports  such  a  view.  We  think  that  would  be  true  here  were 
it  not  for  the  statute  providing  that  the  lien  attaches  ^'as  of 
the  second  Monday  in  January  of  each  year."  Plaintiffs 
purchase  was  after  that  Because  of  the  statute  we  think 
the  taxes  for  the  year  1909  were  a  lien  on  the  property  ccm- 
veyed,  and  constituted  an  incumbrance  within  the  covenants 
of  warranty.  (Blossom  v.  Van  CovH,  84  Mo.  890,  86  Am. 
Dec.  114;  McLaren  v.  Sheble,  45  Mo.  130;  Martin  Oovnty 
V.  Drake,  40  Minn.  187,  41  N.  W.  942;  Stale  v:  NoHh- 
western  Tel.  Exch.  Co.,  80  Minn.  17,  82  N.  W.  1090.) 

The  further  contention  that  no  breach  arose  until  after 
the  tax  became  delinquent  and  the  properly  ^qposed  to  sale^ 
or  until  the  plaintiflF  was  evicted,  is,  under  the  circumstanoes, 
untenable.  The  plaintiff  paid  the  tax  a  month  after  it  was 
due,  and  after  the  defendant  itself  had  refused  to  pay  it  and 
had  disclaimed  all  liability  in  respect  of  it  The 
plaintiff,  to  protect  the  title  which  the  defendant  3 

had  warranted  to  it,  was  not  required,  under  the  cir- 
cumstances, to  sit  by  and  wait  until  the  tax  becamee  delinqrient 
and  the  property  sold,  but  was  entitled  to  pay  it  after  it  be- 
came due  and  after  the  defendant  had  refused  to  pay  it,  and 
to  protect  the  titie  with  as  little  expense  as  possible.  (Me- 
Fariand  £  Dupree  v.  Leahman  et  al.,  38  Leu  Ann.  351 ;  Maloy 
V.  HoU,  et  al.j  190  Mass.  277,  76  N.  E.  462 ;  WiUe  v.  PigoU 
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[Tex.  Civ.  App.],  65  S.  W.  763.)  That  the  plaintiff  did,  and 
that  was  its  duty.  Neither  the  case  of  Bruington  v.  Barber, 
63  Kan.  28,  64  Pac.  963,  nor  Leddy  v.  Enos,  6  Wash.  247, 
33  Pac  508,  make  against  such  a  view.  In  the  first  the 
tax  title  which  the  vendee  purchased  was  itself  invalid,  and 
therefore  furnished  no  basis  for  a  successful  attack  on  the 
vendee's  ownership  or  possession.  In  the  second,  the  coven- 
antee did  not  rely  on  the  implied  warranties  of  the  statute, 
but  on  the  warranties  stated  and  expressed  in  the  deed  of 
conveyance.  The  failure  to  pay  the  taxes  complained  of  was 
held  not  to  be  a  breach  of  the  expressed  warranties. 

The  court,  in  addition  to  allowing  the  plaintiff  a  judg- 
ment for  the  amount  of  taxes  paid  by  it  and  interest,  also 
allowed  seventy-five  dollars  attorney's  fee.  We  do  not  see 
any  authority  to  allow  an  attorney's  fee.  In  some  juris- 
dictions attorney's  fees  incurred  by  the  covenantee  in  an 
action  defending  or  asserting  his  title  in  good  faith  are  re- 
coverable by  him  from  the  covenantor  in  a  subsequent  ac- 
tion on  the  covenant.  (8  Am.  &  Eng.  En<y.  L.  [2d  Ed.], 
190;  11  Cyc.  1178.)  But  counsel  fees  in  the  action  against  ' 
the  covenantor  are  not     (11  Cyc.  1178.) 

As  a  general  rule,  in  an  action  for  breach  of  the  covenant 
against  incumbrances,  where  the  plaintiff  purchased  or  ex- 
tinguished the  outstanding  incumbrance,  he  is  en- 
titled to  recover  with  interest  the  reasonable  price  4 
which  he  fairly  and  necessarily  paid  for  it,  pro- 
vided it  does  not  exceed  the  amount  paid  by  him  to  the 
covenantor  or  the  value  of  the  estate.  (11  Cyc*  1165;  14 
Cent  Dig.,  section  240;  6  Dec  Dig.,  section  132.)  We 
think  he  is  not  entitled  also  to  attorney's  fee  in  the  action 
against  the  covenantor  for  breach  of  the  covenant 

The  judgment  of  the  court  below  is  therefore  modified  in 
that  particular,  and  the  case  remanded,  with  directions  to 
enter  a  judgment  in  favor  of  the  plaintiff  for  the  amoimt 
paid  by  it,  with  interest,  and  costs.  Neither  party  is  given 
costs  on  the  appeaL 

FRICK,  C.  J.,  and  McCAETT,  J.,  concur. 
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BINGHAM  V.    SA"N^  PEDRO,   LOS   ANGELES  AND 
SALT  LAKE  RAILROAD  COMPANY. 

No.  2236.    Decided  September  9,  1911  (117  Pac.  606). 

1.  CaBRIEBS — ^LlMITINO    LfABILITT — ASSENT   OF    SHIPPER.      The  Sttpil- 

lation  in  a  contract  of  carriage  of  horses  limiting  the  value  of 
each  to  twenty  dollars,  such  valuation  to  be  the  basis  of  re- 
covery in  case  of  Injury,  is  one  as  to  which  there  was  no  meet- 
ing of  minds,  the  shipper  not  having  assented  thereto,  but  ob- 
jected to  its  insertion  by  the  carrier's  agent,  and  signed  the 
contract  oDly  after  stating  that  he  would  sooner  pay  a  higher 
rate  and  have  the  horses  put  at  their  proper  value,  and  after 
the  agent  had  stated  not  only  that  such  valuation  was  only  a 
matter  of  form,  but  that  he  had  no  other  contract  which  he 
could  give.     (Page  405.) 

2.  Cabbiebs — ^LiMmNO  Liasiutt — Reasonableness.  The  stipula- 
tion in  a  contract,  of  carriage  of  horses  limiting  their  value  to 
twenty  dollars  a  piece  as  a  basis  for  liability  of  the  carrier  in 
case  of  their  loss  is  unreasonable,  and  so  not  binding;  the  car- 
rier's agent  having  been  informed  that  they  were  worth  |200  a 

»        piece.    (Page  406.) 

8.  Cabbiebs — ^Limiting  Liabujty — ^Place  or  Valuation.  The  stipu- 
lation in  a  contract  of  carriage  of  horses  that,  in  case  of  injury 
thereto,  their  value  at  place  of  shipment,  instead  of  destination, 
shall  govern^  cannot  be  enforced;  it  being  impossible  to  segregate 
it  from  the  invalid  stipulation  limiting  their  value  to  twenty 
dollars  each.    (Page  407.) 

Appeal  from  District  Court,  Second  District ;  Hon.  J,  A- 
Howellj  Judge. 

Action  by  Andrew  Bingham  against  the  San  Pedro,  Lob 
Angeles  and  Salt  Lake  Railroad  Company. 

Judgment  for  plaintiff.     Defendant  appeals. 

Affirmed. 

Fennel  Cherrington  and  Dana  T.  Smith  for  appellant 

Richards  &  Boyd  for  respondent 
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FRICK,  C.  J. 

Respondent  recovered  judgment  against  appellant  for  dam- 
ages he  alleged  were  caused  by  its  n^igence  as  a  common 
carrier  in  transporting  forjby-two  head  of  horses  from  Salt 
Lake  City,  Utah,  to  Los  Angeles,  Cal. ;  thirty-one  of  said 
horses  being  killed  and  the  remainder  injured  while  in 
transit  Appellant  in  its  answer  admitted  that  it  had  re- 
ceived the  horses  for  shipment  to  Los  Angeles,  but  denied 
that  it  WAS  guilty  of  negligence,  and,  as  an  afltenative  dor 
fense,  alleged  that  the  horses  were  shipped  under  a  special 
contract  wherein  it  was  agreed  by  respondent  that,  in  con- 
sideration of  reduced  frei^t  rates,  the  value  of  the  horses 
be  fixed  at  twenty  dollars  per  head,  and  that  it  was  agreed 
that,  in  case  of  loss  of  or  injury  to  the  horses,  said  valuation 
should  be  the  basis  of  recovery.  In  a  separate  paragraph  of 
the  answer  appellant  also  averred  that  the  value  of  the 
horses  was  limited  to  $100  per  head.  Respondent  in  his  re- 
ply admitted  that  appellant's  agent  had  fixed  the  value  of  the 
horses  at  twenty  dollars  per  head,  and  that  he  had  inserted 
that  value  in  the  contract  of  shipment,  but,  in  substance,  al- 
lied that  said  valuation  was  inserted  into  the  contract  by 
said  agent  without  the  assent  of  respondent  and  against 
his  express  declaration  that  the  horses  were  worth  $200  and 
upwards  per  head,  and  that  respondent  signed  said  contract 
tmder  protest. 

At  the  trial  the  respondent  was  permitted  to  testify,  over 
the  objection  of  appellant's  counsel,  that  he  (respondent) 
objected  to  shipping  the  horses  at  the  valuation  of  twenty 
dollars  per  head,  and  that  he  informed  the  agent  of  ap- 
pellant at  the  time  that  they  were  worth  nearly  $200  per 
head;  that  the  appellant's  agent  said  that  the  valuation  as 
fixed  by  him  was  only  a  matter  of  form,  and  that  all  the 
shippers  of  live  stock  shipped  under  such  a  contract;  that 
respondent  then  told  the  agent,  "I  would  sooner  pay  a 
higher  rate  and  have  the  horses  valued  at  their  value."  To 
this  the  agent  replied  that  he  had  no  other  contract  that  he 
coidd  give  respondent,  and  after  this  conversation  respond- 
89  Utah— 26 
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ent  signed  the  contract.  Respondent  also  testified  that  the 
agent  of  appellant  at  Salt  Lake  City  was  informed  of  the 
actual  value  of  the  horses;  that  ^^he  asked  the  price  of  a 
certain  team/'  and  said  a  friend  of  his  wanted  to  buy  a 
team.  The  price  stated  to  him  was  $550  for  the  team,  and 
the  agent  telephoned  to  his  friend.  The  agent  looked  all  of 
the  horses  over,  and  was  advised  of  their  quality  and  con- 
dition at  and  before  the  time  the  contract  of  shipment  fixing 
the  valuation  was  executed.  It  also  appears  from  the  rec- 
ord that  the  horses  were  originally  received  for  shipment  by 
the  Oregon  Short  Line  Eailrocul  Company.  One  car  load 
was  received  at  Brigham  City  and  the  other  at  Ogden,  Utah, 
both  of  which  cities  are  stations  on  the  Oregon  Short  Line 
Railroad.  It  appears,  further,  that,  when  the  horses  were 
received  as  aforesaid,  a  statement  was  entered  into  the  ori- 
ginal contract  that  they  were  worth  $100  per  head.  Respond- 
ent, however,  asserts  that  he  objected  to  that  valuation,  and 
then  insisted,  as  he  did  "afterwards,  that  the  horses  were 
worth  $200  per  head.  We  mention  the  forgoing  facts  only 
ns  an  explanation  of  appellant's  statement  in  his  answer 
that  the  horses  were  valued  at  $100  per  head.  As  this  al- 
leged valuation  was  entirely  superseded  and  ignored  by 
appellant  in  the  contract  in  question,  no  further  reference 
to  the  $100  valuation  will  be  made. 

Appellant's  counsel  frankly  concede  that  the  evidence  is 
sufficient  to  establish  culpable  n^ligenoe  on  the  part  of  the 
employees  who  were  in  charge  of  the  train  on  whidi  the 
horses  were  transported.  They,  however,  insist  that,  since 
the  respondent  admitted  that  he  entered  into  and  executed  a 
contract  of  shipment  wherein  the  value  of  the  horses  was 
fixed  at  twenty  dollars  per  head,  therefore  he  should  be 
bound  by  said  valuation,  and  that  the  court  erred  in  per- 
mitting him  to  vary  the  terms  of  the  contract  in  that  regard, 
and  in  permitting  a  recovery  for  more  than  twenty  dollars 
per  head  for  the  horses  which  were  killed,  and  in  not  limit- 
ing the  recovery  upon  that  basis  for  those  which  were  in- 
jured. These  two  propositions  really  cover  all  of  appellant's 
assignments. 
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As  we  have  pointed  out,  while  respondent  admitted  the 
execution  of  the  contract  in  his  reply,  he  nevertheless  al- 
leged as  an  avoidance  of  the  contract  that  the  valuation  of 
the  horses  was  inserted  therein  by  the  agent  of  appellant 
Avithout  respondent's  assent   and  over  his  protest.     These 
facts  he  testified  to,  and  therefore  established  at  the  trial. 
In  view  of  the  issue  arising  by  the  reply,  the  question  of 
whether  the  respondent  assented  to  the  valuation  of  the  horses 
or  not  ^as  a  question  of  fact.     (Chicago  &  N.  W.  Ry.  Co. 
r.  Calumet  Stock  Farm,  194  HI.  9,  61  K  E.  1095,  88  Am. 
St.  Rep.  68 ;  Atchison,  T.  &  S.  F.  By.  Co.  v.  Dill,  48  Kan. 
210,  29  Pac  148.)     In  the  latter  case  the  shipment  con- 
sisted of  horses  which  were  received  by  the  Chicago,  Rock 
Island  &  Pacific  Railroad  Company,  and  were  turned  over 
to  the  Atchison,  Topeka  &  Santa  Fe  Railway  Company  while 
in  transit,  and  the  latter  company,  upon  receipt  of  the  horses, 
insisted  upon  a  new  contract  of  shipment  similar  to  the  one 
in  the  case  at  bar  and  in  which  the  valuation  of  the  horses, 
Avithout  assent  'of  the  shipper,  was  fixed  at  twenty  dollars 
per  head.     The  Supreme  Court  of  Kansas,  however,  held 
that  the  shipper  could  show  the  circumstances  under  which 
he  entered  into  the  contract,  and  also  held  that,  in  view  of  the 
fact  that  he  did  not  assent  to  the  valuation  fixed  in  the  con- 
tract in  question,  he  was  not  bound  thereby,  but  could  recover 
the  actual  value  of  the  horses.     We  are  clearly  of  the  opin- 
ion, therefore,  that  the  trial  court  committed  no  error  in 
permitting  respondent  to  show  the  facts  and  circumstances 
under  which  the  value  of  the  horses  was  fixed  and  inserted 
into   the  contract  and   under  which  he  signed   the  same. 
Counsel,  however,  strenuously  insist  that,  under  the  great 
weight  of  authority,  it  was  proper  for  the  appellant  as  a 
common  carrier  and  respondent  as  a  shipper  of  live  stock  to 
enter  into  a  contract  wherein  it  was  agreed  that,  in  considera- 
tion of  a  special  or  lower  freight  rate,  the  value  of  the 
horses  in  case  of  loss  should  not  exceed  a  specified  sum.    In 
other  words,  the  carrier  and  shipper  may  for  a  sufficient 
consideration  agree  to  just  what  risk  each  will  assume  with 
respect   to    a   particular   shipment     The     leading,    or    at 
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least  one  of  the  leading,  cases  upon  the  subject  is  the 
case  of  Hart  v.  Pennsylvania  B.  Co.,  112  IT.  S.  331,  5 
Sup.  Ct.  151,  28  L.  Ed.  717.  Another  early  and  well-con- 
sidered case  which  is  often  cited  is  the  case  of  AUuir  v.  North- 
ern Pac.  Ry.  Co.,  53  Minn.  160,  54  N.  W.  1072,  19  L  R  A. 
764,  39  Am.  St  Bep.  588.  These  cases  have  been  followed 
by  a  large  number  of  cases  decided  by  many  of  the  state 
courts  of  last  resort  It  is,  however,  not  necessary  for  us  to 
refer  to  a  great  number  of  cases  upon  this  questioft.  The 
reader  will  find  a  large  number  of  them  collated  in  1  Hutch- 
inson on  Carriers  (3d  Ed.),  section  426,  427,  and  in  4 
Elliott  on  Eailroads  (2d  Ed.),  section  1500.  The  United 
States  Supreme  Court  in  the  case  referred  to,  and  in  manv 
later  cases  decided  by  that  court,  has  held  that  such  a  con- 
tract, when  fairly  and  honestly  entered  into,  is  good  as 
against  a  loss  occasioned  by  the  ordinary  negligence  of  the 
carrier.  A  great  many  cases  decided  by  the  state  courts  also 
go  to  this  extent  One  of  the  later  ones  is  the  case  of  D onion 
Bros.  V.  Southern  Pac.  By.  Co.,  151  Cal.  76S,  91  Pac.  603, 
11  L.  R  A.  (N.  S.)  811.  In  that  case  a  large  number  of 
cases  are  cited  in  support  of  the  doctrine.  In  California 
the  question  is,  however,  regulated  by  statute.  While  this 
court  has  not  as  yet  held  that  a  contract  based  upon  a  su£5- 
cient  consideration  which  is  reasonable  in  its  terms  and  con- 
ditions and  is  freely  and  fairly  entered  into  by  both  shipper 
and  carrier,  and  in  which  the  valuation  of  the  propertv 
transported  is  fixed  at  a  specific  amount,  will  not  be  enforced 
although  it  is  lost  through  the  ordinary  n^ligence  of  the 
carrier,  we  have,  however,  several  times  held  that  a  contract 
entered  into  as  aforesaid  will  be  enforced  where  negligence 
is  not  involved,  but  where  the  effect  of  the  contract  is  merely 
to  excuse  the  carrier  from  his  common  law  liability  as  an 
insurer.  (Houtz  v.  Union  Pac.  By.  Co.,  33  Utah,  175,  93 
Pac.  439,  17  L.  R  A.  (K  S.)  628;  Benson  v.  BaUroad,  35 
Utah,  241,  99  Pac.  1072,  136  Am.  St  Rep.  1052 ;  Larsen  v. 
0.  S.  L,  B.  Co.,  38  Utah,  130,  110  Pac.  983.)  There  may 
be  instances  where  the  regular  freight  rate  might  be  pro- 
hibitive, and  where  the  shippers  by  contracts  which  are  rea- 
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sonable  in  their  terms  and  freely  and  fairly  entered  into  for  a 
sufficient  consideration  may  be  permitted  to  assume  a  portion 
of  the  risk  in  transporting  their  property  rather  that  be  pre- 
vented from  shipping  it  at  all.  That  question  is,  however, 
not  involved  in  this  case.  Nor  is  the  question  involved 
whether  in  case  of  loss  or  injury  contracts  limiting  the  value 
of  live  stock  or  other  freight  will  be  enforced  by  this  court 
in  cases  where  the  loss  or  injury  is  occasioned  through  the 
ordinary  negligence  of  the  carrier  or  his  servants.  That 
question  can  best  be  determined  when  a  case  comes  here  in 
which  a  reasonable  contract  fixing  the  value  has  been  freely 
and  fairly  entered  into,  or  where  the  shipper  has  himself 
fixed  the  value  as  in  the  case  of  Dordon  Bros.  v.  Southern 
Pac.  Ry.  Co,,  supra,  and  thus  may  have  estopped  himself, 
upon  the  foregoing  propositions  we  therefore  express  no 
opinion. 

In  view  of  the  facts  in  the  case  at  bar,  there  was  in  fact 
no  agreement  with  regard  to  the  value  of  the  horses  at  all. 
It  is  true  a  specific  value  was  inserted  in  the  contract  by  ap- 
pellant's agent,  but  respondent  never  assented  to  the  value  as 
fixed  by  such  agent,  and  hence  there  never  was  a 
meeting  of  minds  upon  the   question    of   value    be-  1 

tween  the  shipper  and  the  carrier.  To  bind  a  shipper 
under  such  circumstances  would  be  a  reproach  to  the  law. 
That  a  contract  wherein  the  carrier  is  permitted  to  limit  his 
common  law  liability  in  order  to  be  enforceable  must  be 
freely,  fairly,  and  honestly  entered  into,  and  must  be  rea- 
sonable in  its  terms  and  conditions,  the  authorities  are  uni- 
form. The  only  point  of  difference  among  them  is  whether 
such  a  contract  will  be  enforced  where  the  loss  is  due  to  the 
ordinary  negligence  of  the  carrier  or  his  servants.  In  view 
of  the  evidence  in  this  case,  the  contract  in  question  was 
neither  freely  nor  fairly  entered  into,  nor  was  it  reasonable 
in  its  terms  and  conditions.  *  The  respondent  never  assented 
to  the  conditions  with  regard  to  the  value  of  the  horses  in  case 
of  loss  or  injury.  These  conditions  were  imposed  upon  him 
without  his  consent  In  the  case  of  Cau  v.  Texas  &  Pac. 
Ry.  Co.,  194  U.  S.  427,  24  Sup.  Ct  663,  48  L.  Ed,  1053, 
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the  rule  laid  down  in  Hart  v.  Pennsylvania  Rd.  Co.,  supra, 
was  followed,  but  in  course  of  the  opinion  in  the  Can  Case, 
at  page  431,  194  U.  S.,  page  664  of  24  Sup.  Ct  (48  L.  Ed. 
1053),  it  is  said:  "There  can  be  no  limitation  of  liability 
without  the  assent  of  the  shipper.  .  .  .  And  there  can  be 
no  stipulation  for  any  exemption  by  a  carrier  which  is  not 
just  and  reasonable  in  the  eye  of  the  law."  We  do  not  think 
a  single  case  can  be  found  where  the  foregoing  doctrine  is 
not  approved  and  enforced.  The  contract  in  question,  there- 
fore, cannot  be  enforced  as  against  the  respondent  because  he 
never  assented  to  its  provisions  with  respect  to  the  value  of 
the  horses. 

Moreover,  the  value  inserted  in  the  contract  was  wholly  un- 
reasonable. Under  the  circumstances,  the  value  as  fixed 
amounted  to  no  more  than  an  arbitrary  statement  of  value 
by  appellant's  agent  inserted  in  the  contract  for  the  sole  pur- 
pose of  limiting  appellant's  liability  as  a  common  carrier. 
Courts  have  so  often  held  that  in  entering  into  contract  of 
shipment  the  shipper  and  carrier  seldom  stand  upon 
an  equal  footing  that  nothing  more  is  necessary  than  2 

to  mention  the  fact.  The  carrier  not  only  prqmres  the 
contract  in  advance  and  inserts  in  it  all  the  stipulations  he 
desires,  but,  when  the  shipper  comes  to  enter  into  the  contract, 
he  usually  is  in  a  situation  where  he  cannot  exercise  a  free 
choice  with  respect  to  whether  he  will  accept  or  reject  certain 
provisions  of  the  contract.  No  contract  limiting  liability 
when  entered  into  under  such  circumstances  will  be  enforced 
by  the  courts.  (Hutchinson  on  Carriers  (2d  Ed.),  section 
427.)  Ordinarily,  in  order  to  authorize  the  enforcement  of  a 
contract  limiting  the  value  of  freight  in  case  of  loss  or  in- 
jury, the  value  agreed  upon  must  be  the  reasonable  value, 
unless  the  carrier  is  ignorant  of  the  real  value  and  the  vahie 
is  fixed  by  the  shipper  himself  for  the  purpose  of  obtaining 
a  lower  rate,  and  in  such  event  the  shipper,  in  case  of  loss, 
may  be  estopped  from  claiming  the  true  value.  Again,  the 
carrier's  agent  may  not  know  the  value  of  the  freight,  and  in 
such  event,  if  acting  in  good  faith,  may  rely  upon  the  state- 
ment of  the  owner  or  shipper.     If  the  agent  of  the  carrier 
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who  received  the  freight,  however,  knew  its  value,  or  knew 
that  the  value  inserted  in  the  bill  of  lading  was  unreasonably 
law,  such  a  value  ordinarily  will  be  held  to  be  one  that  is 
arbitrary  and  unreasonable  and  will  not  be  binding.  In  the 
case  at  bar  the  appellant's  agent  had  knowledge  of  the  actual 
value  of  the  horses  before  he  inserted  the  same  in  the  con- 
tract He  was  then  informed  that  twenty  dollars  per  head 
was  only  about  ten  per  cent,  of  the  actual  value  of  the  horses 
shipped.  He  thus,  as  a  reasonable  person,  must  have  known 
that  the  value  as  he  inserted  it  into  the  contract  was  whoDy 
unreasonable  and  unfair,  and  he  further  knew  that  it  was 
fixed  by  him  for  the  sole  purpose  of  arbitrarily  limiting  ap- 
pellant's liability  in  case  of  loss  or  injury  to  the  horses  while 
in  transit  We  repeat  that  to  enforce  contracts  which  are 
conceived  and  executed  imder  such  circumstances  would  be 
a  travesty  of  justice  and  a  reproach  to  the  law. 

Nor  can  the  contention  prevail  that  the  court  erred  in 
permitting  a  recovery  based  upon  the  value  of  the  horses  at 
Los  Angeles.  The  general  rule  with  regard  to  the  measure 
of  damages  for  freight  that  is  lost  or  damaged  in  transit  is 
the  value  thereof  at  the  place  of  delivery  at  the  time 
it  should  have  been  delivered.     It  is  true  that  the  3 

shipper  and  carrier  may  under  ordinary  circumstances 
stipulate  that  the  value  of  the  freight  should  be  determined 
at  some  other  place.  Appellant  contends  that  in  the  contract 
in  question  it  was  stipulated  that  in  case  of  loss  or  injury 
the  value  of  the  horses  at  Salt  Lake  should  govern.  This 
stipulation  was,  however,  a  part  or  a  provision  of  the  con- 
tract with  regard  to  the  value  of  the  horses,  which  provi- 
sion we  have  already  held  to  be  void.  It  is  impossible,  even 
though  it  were  permissible  for  the  purpose  of  enforcing  the 
contract,  to  segregate  the  stipulation  referred  to  from  the 
one  fixing  the  value  of  the  horses  at  twenty  dollars  per 
head,  and,  as  the  latter  provision  has  fallen,  the  former  one 
must  fall  with  it 

The  judgment  is  aflSrmed,  with  costs  to  respondent 

McCARTT  and  STRAUP,  J.,  concur. 

Digitized  by  VjOOQ IC 


408  Thibty-Ninb  Utah. 


ROWBOTTOM  v.  UNION  PACIFIC  COAL 
COMPANY. 

No.  2146.    Decided  September  11,  1911  (117  Pac.  871). 

1.  Trial — Nonsuit— Qbourds — Specification.  In  an  action  for  in- 
juries to  a  slope  cleaner  in  a  coal  mine  by  being  caught  by  a 
wire  attached  to  one  of  the  coal  cars,  grounds  of  a  motion  for 
nonsuit  that  the  evidence  was  insufficient  to  support  the  allega- 
tion of  negligence  or  to  show  any  negligence  on  the  part  of 
defendant,  and  that  plaintiff  was  negligent  in  failing  to  enter 
manholes  constructed  along  the  track  to  enable  employees  to 
avoid  passing  cars,  were  sufficiently  specific  to  present  the  ob- 
jections sought  to  be  raised  thereby.     (Page  410.) 

2.  Master  and  Sebvant— Injuries  to  Servant— Nbqijoence.  In  an 
action  for  injuries  to  a  slope  cleaner  in  a  coal  mine  by  being 
caught  by  a  wire  attached  to  a  passing  car  and  thrown  under  the 
wheels,  mere  proof  that  the  wire  was  attached  to  the  latch  of 
the  car  and  was  trailing  along  it,  without  any  evidence  as  to 
how  and  for  what  purposes  the  wire  was  so  attached,  by  whom 
it  was  attached,  or  how  long  it  had  been  there,  or  that  the  latch 
or  the  car  was  defective  or  out  of  repair,  was  insufficient  to 
show  actionable  negligence  on  the  part  of  the  master.  (Page 
410.) 

8.  Master  and  Servant— Injuries  to  Servant — Contbirutort  Nro- 
UOENCE — Sate  Place.  Where  plaintiff,  a  slope  cleaner  in  a  coal 
mine,  was  injured  by  being  caught  by  a  wire  trailing  along  a 
passing  car  as  he  was  standing  in  a  tunnel,  and  there  was  suf- 
ficient space  between  the  side  of  the  tunnel  and  the  cars  at  the 
point  where  plaintiff  was  standing  so  that  under  ordinary  and 
usual  conditions  cars  could  pass  with  safety,  plaintiff  was  not 
negligent  as  a  matter  of  law  in  failing  to  enter  a  manhole  c<m- 
structed  in  the  side  of  the  tunnel  for  the  convenience  of  em- 
ployees to  avoid  passing  cars.    (Page  418.) 

Appeal  form  District  Court,  Third  District;  Hotk  George 
0.  Armstrong,  Judge. 

Action  by  Lorenzo  Rowbottom  against  the  ITnion  Pacific 
Coal  Company. 

Judgment  i(yt  defendant.    Plaintiff  appeals 
Affibmed. 
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J.  H.  De  Vine  and  D.  8.  Cook,  Jr.,  (S.  A.  Maginnis,  of 
counsel)  for  appellant. 

P.  L.  Williams,  Oeo.  JET.  Smith  and  Frank  K.  Nebeker 
for  respondent 

STRAUP,  J. 

The  plaintiff,  an  employee  of  the  defendant,  brought  this 
action  to  recover  damages  for  alleged  personal  injuries. 
From  a  judgment  of  nonsuit  he  has  prosecuted  this  appeal. 

The  principal  assigned  error  relates  to  the  ruling  granting 
the  nonsuit.  The  injury  occurred  in  Wyoming,  where  the 
defendant  was  mining  coal.  The  plaintiff  was  employed 
by  it  "as  a  slope  cleaner  to  clean  the  switches"  of  un- 
derground tracks  upon  which  the  defendant  ran  and 
operated  cars  in  hauling  coal  from  its  mine  to  the  sur- 
face. The  substance  of  the  charged  negligence  in  the 
oomplaint  is  that  the  defendant  "negligently  suffered  one  of 
its  said  coal  cars  to  get  and  remain  out  of  repair  and  to 
be  temporarily  repaired  by  means  of  a  wire  which  hung 
down  the  side  of  said  car  a  length  of  about  two  feet,  making 
the  same  dangerous  for  the  plaintiff  and  other  employees  in 
said  mine;  that  said  plaintiff  had  no  notice  or  knowledge 
that  said  car  was  in  the  condition  aforesaid";  and  that 
"while  the  plaintiff  was  standing  by  the  track  to  clean  one 
of  the  switches  in  the  mine"  under  the  direction  and  orders 
of  the  "rope  runner,"  the  person  under  whose  direction  and 
control  he  was  working,  the  defendant  ran  and  operated  the 
car  with  the  wire  attached  thereto  along  the  track  and  by 
the  place  where  the  plaintiff  was  standing,  by  reason  of 
which  the  trailing  wire  caught  the  plaintiff  and  threw  him 
against  the  cars  and  so  broke  and  injured  his  leg  that  it 
was  necessary  to  amputate  it.  The  plaintiff  was  nonsuited 
on  the  alleged  grounds  of  insufficiency  of  evidence  (1)  to 
"support  the  allegation  of  negligence  or  to  show  any  negli- 
gence on  the  part  of  the  defendant,"  and  (2)  that  the  plain- 
tiff was  guilty  of  contributory  n^ligence,  in  the  particular 
that  "manholes"  from  forty  to  fifty  feet  apart  aloi^g  the  track 
were  maintained  by  the  defendant  to  enable  slope  cleaners 
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and  others  about  the  slope  to  enter  and  avoid  coming  in  con- 
tact with  passing  cars,  and  that  the  plaintiff  failed  to  enter 
one  of  the  manholes,  'T)ut  took  up  a  position  in  the  main 
slope  by  the  side  of  the  cars." 

The  plaintiff  first  urges  that  the  grounds  for  nonsuit  were 
too  general,  especially  the  first.  We  do  not  think  so.  (Smd- 
ley  V.  Bio  Qramde  B.  Co.,  34  Utah,  423,  98  Pac.  311.) 
There  was  but  one  allegation  of  negligence — ^but  one  act  or 
commission  of  alleged  negligence  on  the  part  of  the  defend- 
ant causing  the  injury — operating  a  car  with  a  wire  two  or 
three  feet  long  attached  to,  and  trailing  from,  it  The 
motion  being  made  on  the  ground  that  there  was  no  1 
evidence  "to  support  the  all^ation  of  negligence,"  or 
any  negligence  on  the  part  of  the  defendant,  and  there  being 
but  one  act  or  commission  of  negligence  alleged,  neither  the 
plaintiff  nor  the  court  was  at  a  loss  to  understand  to  what 
point  the  motion,  in  such  particular,  was  directed,  or  what 
defect  in  the  evidence  was  pointed  to.  The  ground  in  that 
particular  was  sufficiently  specified  to  call  attention  to  the 
defect  and  question  of  law  on  which  the  case  was  asked  to 
be  and  was  taken  from  the  jury.  There  is  no  difficulty  or 
uncertainty  whatever  to  comprehend  or  imderstand  that. 
With  respect  to  the  second  ground,  the  particular  act  or  com- 
mission of  the  plaintiff  claimed  to  have  been  negligence  was 
specified — ^his  failure  to  enter  the  manholes  and  his  standing 
in  the  slope  near  the  track. 

This  brings  us  to  the  question  of  whether  the  motion  on 
the  alleged  grounds  was  properly  granted.  There  is  evidence 
tending  to  support  the  following  facts:  The  openings  in  the 
defendant's  mine  consisted  of  a  main  tunnel  and 
entries  leading  from  it,  and  a  branch  tunnel  leading  2 
from  the  main  tunnel  to  a  dump.  Tracks  upon  which 
coal  cars  were  operated  were  maintained  along  these  tun- 
nels and  entries;  the  main  track  being  in  the  main 
tunnel.  The  other  tracks  connected  with  it  by  means  of 
switches.  Empty  cars  were  let  into  the  mine  by 
gravity.  Loaded  cars  were  drawn  out  of  it  by  rope  or 
cable  operated  by  an  engine  under  the  control  of  an  engi- 
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neer  in  the  engine  house;  the  rope  runner  in  the  mine  giving 
him  signals  when  to  move  and  to  stop  the  cars.  The  duties 
of  the  plaintiff  were  those  of  a  slope  cleaner,  to  keep  the 
switches  and  track  dear  of  coal  and  other  material  falling 
from  loaded  cars.  He  performed  his  work  under  the  orders 
and  direction  of  the  rope  runner,  and  was  required  to  go  to 
such  places  as  were  designated  by  him.  On  the  day  of  the 
accident,  when  six  loaded  cars  were  about  to  be  drawn  up  the 
main  tunnel,  past  the  junction  of  that  tunnel  and  the  branch 
tunnel,  and  there  to  be  switched  to  the  branch  tunnel  and 
run  to  the  dump,  the  rope  runner  directed  the  plaintiff  to 
board  the  cars  and  dean  the  switch  at  the  jimction  of  the 
main  and  branch  tunnels.  The  plaintiff  boarded  the  cars  and 
rode  to  or  near  the  junction  of  the  tracks.  There  he  alighted, 
and  whilst  in  the  prosecution  of  his  work  the  cars,  after  hav-' 
ing  passed  up  the  main  tunnel  past  the  junction,  returned 
and  passed  along  the  branch  tunnel  The  plaintiff  stood 
between  the  track  and  the  side  of  the  tunnel  to  let  the  cars 
pass  him.  The  slope  was  about  ten  feet  wide  and  the  width 
of  the  cars  about  two  feet  at  the  bottom  and  three  or  three 
feet  and  four  inches  at  the  top.  The  first  ear  passed  him 
without  any  difficulty.  A  wire  trailing  from  the  front  of 
the  second  car  as  it  went  down  the  branch  tunnel,  or  the 
rear  of  the  car  as  it  came  up  the  main  timnel,  wrapped 
around  his  leg  as  he  stood  between  the  side  of  the  tunnel  and 
the  track  and  as  the  car  passed  him,  and  threw  him  against 
and  under  the  car  and  dragged  and  injured  him.  At  this 
place  the  space  between  the  side  of  the  tunnel  and  the  car 
was  twenty-three  inches.  The  cars  were  two  and  one-half 
or  three  feet  high  from  the  track  and  about  five  or  six  feet 
long.  At  the  end  of  the  car  was  a  door  with  hinges  at  the 
top  to  dump  the  coal  or  other  contents  of  the  car.  The  lower 
part  of  the  door  when  dosed  was  fastened  with  a  latch.  One 
end  of  the  wire  was  attached  to  this  latch  and  the  other  trailed 
along  the  side  of  the  car.  On  this  point  the  plaintiff  testi- 
fied :  *^  I  had  a  pair  of  high  top  boots  on,  and  I  thought  the 
wire  had  caught  in  the  lace  of  the  flap;  it  caught  so  squarely, 
when  it  caught  me  partly  and  turned  me  around  so  my  head 
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was  going  down,  I  took  my  hand  that  way  and  that 
wire  was  attached  to  the  latch  on  the  car,  repairing  that 
car.  The  wire  struck  me  about  half  way  on  the  calf  of  my 
left  leg.  I  reached  down.  I  felt  the  wire  flip  back  and  saw 
it  I  had  a  big  lamp  for  cleaning  the  slope  and  saw  it 
The  wire  was  attached  to  the  latch  of  the  car.  The  wire 
had  the  effect  of  keeping  the  door  closed  by  keeping  the  latch 
down.  .  .  .  The  wire  was  fixed  on  that  long  end,  three 
or  four  inches.  By  tying  that  down  with  the  wire  the  door 
can't  fly  open,  because  the  latch  is  tied  down  in  that  hook. 
The  wire  was  to  hold  the  latch  from  flying  out  of  the  hock. 
.  .  .  When  the  wire  first  struck  me  I  was  standing  up 
to  the  side  of  the  cara  One  car  had  passed  me.  I  had 
about  twenty-six  inches.  The  wire  seemed  to  be  baling  wire. 
I  didn't  know  it  was  there,  I  saw  the  wire.  I  took  my  hand 
that  way  and  felt  the  wire  and  I  saw  it  flip  back.  I  saw  it  was 
attached  to  the  latch  of  the  door,  >I  did  not  examine  that 
car  at  any  time  and  do  not  know  its  condition.  I  saw  the 
wire  on  it.  I  said  I  thought  it  was  there  to  fasten  the  latch 
because  I  foimd  it  there.  I  don't  know  how  it  came  there 
or  who  put  it  there."  A  picture  of  a  car  was  shown  plain- 
tiff, and  he  pointed  out  where  the  "wire  was  wrapped  around 
the  latch  to  keep  it  on  the  hook.  It  kept  it  on  the  hook.  It 
was  right  around  the  latch  and  hook.  I  have  seen  wires  used 
on  similar  cars  to  this  prior  to  that  time  to  keep  the  latch  in 
J>lace  in  the  hook  on  occasions  when  the  latch  would  be  out  of 
order.  The  latch  that  runs  across  the  door  gets  slack  and  will 
fly  Qpen  and  let  the  ooal  out  The  wire  is  to  hold  the  latch 
down  in  the  hook." 

This  is  all  the  evidence  tending  to  show  how,  and  the  pur- 
pose for  which,  the  wire  was  attached  to  the  car,  by  whom 
it  was  placed  there,  or  how  long  it  had  been  there.  No  evi- 
dence was  given  to  show  that  the  car  or  latch  was  defective 
or  out  of  repair.  Plaintiff's  case,  on  the  evidence,  rested 
alone  on  the  circumstance  that  the  wire  was  attached  to  the 
latch  of  the  car  and  was  trailed  along  it.  The  inference  is 
permissible  that  the  wire  was  placed  on  the  latch  to  hold  it  in 
place,  to  fasten  it    Whether  it  was  placed  there  by  the  mas- 
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ter,  or  by  one  for  whose  acta  it  was  responsible,  or  by  one 
for  whose  acts  it  was  not  responsible,  is  not  made  to  appear ; 
nor  are  there  any  facts  or  circumstances  from  which  an  in- 
ference in  such  particular  may  fairly  be  drawn.  Nor  is  there 
any  evidence  to  show  that  the  defendant  had  either  actual 
or  constructive  knowledge  of  the  wire  being  on  the  car.  It, 
of  course,  was  the  duty  of  the  defendant  to  use  ordinary  care 
to  furnish  cars  in  a  reasonably  safe  and  suitable  condition. 
And  it  may  be  assumed  that  it  was  a  question  of  fact  for  the 
jury  whether  a  car  furnished  and  equipped  with  a  wire  trail- 
ing along  its  side  was  suitable  or  reasonably  safe,  or  whether 
a  car  so  equipped  exposed  employees  required  to  be  about 
the  same  in  the  course  of  their  employment  to  unusual  and 
unnecessary  dangers.  The  proof,  however,  shows  that  the 
wire  was  no  part  of  the  car,  and,  on  the  evidence  adduced, 
it  is  just  as  inferable  that  the  wire  was  temporarily  attached 
to  the  latch  by  a  mere  co-employee  as  by  the  defendant  or 
by  one  for  whose  acts  it  was  responsible.  Under  the  circum- 
stances to  charge  the  defendant  with  negligence  it  was 
not  enough  to  merely  show  that  the  wire  was  attached 
to  the  latch  of  the  oar  and  trailed  along  its  side.  Plaintiff 
was  required  to  further  show  that  such  condition  was  due 
to  the  defendant's  want  of  ordinary  care.  This  he  did  not 
do,  and  for  that  reason  we  think  the  nonsuit  was  properly 
granted. 

We  do  not  think  the  evidence  so  clearly  shows  the  plaintiff 
guilty  of  contributory  negligence  to  take  the  case 
from  the  jury  on  that  ground.     It  is  claimed  that  3 

he  was  guilty  of  negligence  because  he  stood  in  the 
slope  and  did  not  enter  one  of  the  manholes  as  the  cars  on 
their  return  approached  and  passed  him  in  the  timnel.  Had 
the  space  between  the  side  of  the  slope  or  tunnel  and  the 
cars  where  the  plaintiff  was  standing  not  been  sufficiently 
wide  to  permit  cars,  under  ordinary  and  usual  conditions,  to 
safely  pass  him,  there  might  be  groimd  for  such  a  conten- 
tion, But  the  plaintiff  was  not  exposed  to  any  such  danger. 
The  danger  to  which  he  was  exposed  was  the  trailing  wire. 
That  danger  was  unusual  and  of  which  he  had  no  knowledge. 
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There  is  nothing  made  to  appear  that  he  was  called  upon  to 
expect  or  anticipate  that  a  car  might  approach  and  pass  him 
with  a  trailing  wire  or  other  equipment  of  similar  danger. 
The  principle  which  relieves  the  defendant  from  liability 
for  not  taking  precautions  to  guard  against  an  unusual  dan- 
ger of  which  it  had  no  knowledge  also  relieves  the  plaintiff 
froiA  the  charge  of  contributory  negligence  in  not  taking 
precautions  to  guard  against  such  a  danger  of  which  he  like- 
wise had  no  knowledge  and  could  not  under  ordinary  circum- 
stances anticipate. 

For  the  reason  heretofore  stated,  we  think  the  judgment 
of  nonsuit  should  be  affirmed,  with  costs.    Such  is  the  order. 

FRICK,  C.  J.,  and  McGARTY,  concur. 


JAMES  V.  ROBERTSON. 
No.  2221.    Decided  September  14, 1911  (117  Pac.  1068). 

1.  Appeal  and  Error — Verdict — Sufficienct  of  Evtoence — ^Review. 
The  Supreme  Court  may  not  pass  on  the  weight  of  eyidence, 
in  an  action  at  law,  and  when  It  Is  urged  that  the  evidence 
is  Insufficient  to  support  the  yerdlct  It  can  only  review  the 
evidence  so  far  as  to  determine  whether  th^re  is  any  substantial 
evidence  in  support  of  the  verdict.     (Page  421.) 

2.  Nbquoexce — ^EJviDENCE — SuFFiuucNCT.  The  rule  that,  where  a 
plaintiff  suing  for  negligence  produces  evidence  consistent  with 
an  hypothesis  that  defendant  is  not  negligent,  and  also  with  one 
that  he  is,  the  proof  tends  to  establish  neither,  applies  only  where 
plaintiffs  evidence,  when  considered  alone,  has  such  an  effect, 
or  when  the  jury  finds  the  evidence  equally  balanced,  and  does 
not  apply  where  all  the  evidence  produced  by  both  sides,  some 
of  which  is  in  conflict,  is  capable  of  such  a  construction.  (Page 
428.) 

%,  Negligence — EJvidencb — Sufficiency.  A  plaintiff  suing  for  neg- 
ligence need  merely  show  a  state  of  facts  from  which  the  jury 
may  logically  infer  negligence,  and»  where  the  jury  believes 
plaintifTs  evidence  from  which  the  inference  of  negligence  may 
be  deduced,  the  evidence  ordinarily  sustains  a  finding  of  negli- 
gence, though  defendant  disputes  all  of  plaintiff's  evidence. 
(Page  428.) 
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4.  Phtbicians  awd  Subobons — Aonow  by  Patient— NEOLiaKwcR— 
BviDENCB.  In  an  action  against  a  physician  for  negligently 
permitting  carbolic  acid  to  come  in  contact  with  the  cornea  of  a 
patient's  eye,  after  removing  a  cyst  from  the  eyelid,  evidence 
h^ld  to  justify  a  finding  of  negligence,  authorizing  a  recovery. 
(Page  429.) 

5.  BVIDENCB — ^BXFEBT    EvmBNCB — WEIGHT — CONFIJCTING    iNnSENCES. 

Where  conflicting  inferences  may  be  drawn  from  the  opinions 
of  experts,  the  Jury  may  disregard  one  class  of  opinions  and 
base  their  verdict  on  the  other.     (Page  430.) 

6.  Physicians  and  Subgeonb — ^Liability  fob  Unskhxtul  Tbkat- 
MENT — ^EiViDENCB.  The  rulo  that,  to  authorize  a  finding  that  a 
physician  was  guilty  of  negligence  in  treating  a  patient,  there 
must  be  proof  from  witnesses  possessing  the  required  skill, 
knowledge,  and  experience  that  the  acts  complained  of  did  not 
measure  up  to  the  professional  standard  cannot  be  applied  to 
its  full  extent  where  a  physician  did  not  justify  his  act,  and 
where  a  physician,  sued  for  negligently  permitting  carbolic 
acid  to  come  in  contact  with  the  cornea  of  an  eye  of  a  patient, 
after  removing  a  cyst  from  the  eyelid,  claimed  that  no  part  of 
the  acid  entered  the  eye,  or  that,  if  any  of  the  solution  entered 
the  eye,  it  was  not  of  suflicient  strength  to  produce  the  injury 
complained  ot  and  that  the  injuries  complained  of  were  pro- 
duced by  causes  for  which  he  was  not  responsible,  a  finding 
against  him  need  not  be  supported  by  expert  testimony  as  to 
bis  |>rofessional  skill,  knowledge,  and  experience.     (Page  431.) 

7.  New  Tbial — Discbetion  of  Ck)UBT.  A  party  has  the  unqualified 
right  to  move  for  a  new  trial  in  every  case,  and  the  trial  court 
in  passing  on  a  motion  therefor  is  invested  with  a  sound  legal 
discretion.!     (Page  432.) 

8.  Appeal  and  Bbbob — ^Denial  of  New  Tbial— Review.  The  Su- 
preme CoMTt  may  not  exercise  the  discretion  which  the  district 
court  ought  to  have  exercised  in  granting  a  new  trial;  and 
where  the  trial  court  has  refused  to  grant  a  new  trial  the  Su- 
preme court  may  only  look  into  the  evidence  to  ascertain  whether 
there  is  any  substantial  evidence  in  support  of  the  verdict 
(Page  432.) 

Appbai-  from  District  Court,  Third  District;  Hon.  M. 
Z.  Ritchie,  Judge. 


iLaw  V.  Smith,  34  Utah,  407,  98  Pac.  300;  Brown  v.  Salt  Lake 
City,  33  Utah,  241,  93  Pac.  570,  14  L.  R.  A.  (N.  S.)  619,  126  Am.  St 
Rep.  828. 
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Action   by  Jane  James  against  J.  E.  Sobinson« 
Judgment  for  plaintiff.    Defendant  appeals. 

Affirmed. 

C.  8.  Yarian  for  appellant. 
W.  H.  King  for  respond^it 

appeli^nt's  points. 

"In  order  that  a  decision  of  fact  may  be  exempt  from  dis- 
turbance for  not  being  supported,  on  the  ground  that  there 
is  evidence  on  both  sides,  there  must  be  substantial  evidence 
on  both  sides — ^in  other  words,  there  must  be  a  substantial 
conflict.  And  although  a  finding  by  a  jury  or  trial  wiU  not 
be  distributed  on  the  ground  that  it  is  not  warranted  by  the 
evidence  where  there  is  presented  a  fair,  reasonable  ground 
for  a  difference  of  opinion,  yet  where  the  great  current  of 
evidence  is  against  the  finding  or  verdict  and  the  appellate 
court  is  convinced  that  it  is  wrong,  it  will  not  be  deterred 
from  setting  it  aside  by  the  contention  that  one  'or  two 
general  statements  or  assertions  of  one  or  two  witnesses 
bring  the  case  within  the  rule  which  governs  where  there  is 
a  substantial  conflict  of  evidence.**  (Spelling  on  New  Trial 
and  Appellate  Practice,  p.  1445,  sec.  678 ;  Field  v.  Short,  99 
Cal.  661-666,  34  Pac.  604-505 ;  In  Re  Cobum,  11  OaL  App. 
604,  105  Pac.  925.)  This  is  the  general  rule,  and  this  court 
has  given  it  substantial  recognition  from  time  to  time. 

It  shall  be  claimed  in  support  of  the  verdict  that  there  are 
circumstances  which  tend  to  establish  the  theory  advanced 
by  the  plaintiff,  the  answer  is  that  the  circumstances  in  the 
case  are  not  inconsistent  with  a  theory  that  the  injury  was 
not  the  result  of  any  negligence  of  the  defendant.  (Asbach 
V.  Chicago,  B.  &  Q.  Ry.  Co.,  74  Iowa,  248,  37  K  W.  182; 
Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Rhoades,  64  Kan.  563,  68 
Pac,  58 ;  RuppeH  v.  Brooklyn  Heights  R.  R.  Co.,  164  N.  Y. 
90,  47  N.  R  971 ;  Smith  v.  First  Nat'l  Bank,  99  Mass.  605; 
U.  S.  F.  &  G.  Co.  V.  Des  Moines  Nat'l  Bank,  8  C.  C.  A.  145; 
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3wing  v.  Goode,  78  Fed.  442-444;  Crafts  v.  Boston^  109 
Mass.  619-521.) 

The  evidence  of  specialists  undisputed  and  undiscredited, 
upon  highly  recondite  subjects,  about  which  men  in  general 
can  have  no  knowledge,  must  be  accepted  as  decisive  of  such 
questions  by  the  court  and  jury.  {Ewing  v.  Ooode,  78  Fed. 
444;  Stem  v.  Laung  (La,),  81  313;  Shelton  v.  Hacelip 
(Ala.),  61  So.  937;  Farrell  v.  Haze,  157  Mich.  374,  122  N. 
W.  197 ;  Petigrew  v.  Lewis  (Kan.),  26  Pac  458  )  ;  but  their 
opinions  may  not  be  disregarded,  if  not  discredited  and  the 
nature  of  the  case  is  such  that  a  juror's  experience,  knowl- 
edge and  common  sense  cannot  aid  him  in  reaching  a  correct 
conclusion.  {Kerwin  v.  Friedman,  127  Mo.  App.  619,  105 
S.  W.  1102;  Eoger's  Expert  Testimony,  p.  490,  par.  5; 
Qetchell  v.  Hill,  21  Minn.  464;  Woods  v.  Barker,  49  Mich. 
295,  13  N.  W.  697;  NeifeH  v.  Hasley  (MicL),  112  N.  W. 
705;  Feeney  v.  Spalding  (Me.),  35  Atl.  1027. 

It  is  not  enough  to  show  the  injury  together  with  the  ex- 
pert opinion  that  it  might  have  occurred  from  the  negligence 
and  also  other  causes.  Where  the  evidence  of  plaintiff  is 
consistent  with  an  hypothesis  that  the  defendant  it  not  negli- 
gent, and  also  with  one  that  he  is,  plaintiff's  proof  tends  to 
establish  neither.  Patten  v.  Texas  Pac.  B.  B.  Co.,  179  U. 
S.  658-663 ;  U.  8.  v.  Am.  Surety  Co.,  161  Fed.  151 ;  Eunng 
V.  Ooode,  78  Fed.  442 ;  Searles  v.  Manhattam.  By.  Co.,  101 
N".  Y.  661,  6  N.  E.  66;  Harvard  County  v.  Wise,  75  Md. 
38,  23  Atl.  66 ;  The  Nellie  Flag,  23  Fed.  671 ;  Electric  Co. 
V.  Croning,  66  Fed.  658;  2  Labatt  M.  &  S.,  sec.  837  and 
notes. 

Where  the  premises  are  uncertain,  no  inference  of  fact  or 
law  can  be  reliably  drawn  therefrom,  and  where  circum- 
stantial evidence  is  relied  upon  to  prove  a  fact,  the  circum- 
stances must  be  proved — ^they  cannot  be  presumed.  (U.  S. 
V.  Boss,  92  XJ.  S.  281-283 ;  Manning  v.  Ins.  Co.,  100  U.  S. 
693-697 ;  Xenia  Bank  v.- Stewart,  114  U.  S.  224-231 ;  Cunard 
Company  v.  Kelly,  126  Fed.  610-616.) 

39  Utah— 27 
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In  cases  of  malpractice,  evidence  showing  a  mere  con- 
jectural  possibility  that  unfavorable  results  were  due  to  a 
want  of  skill  or  care  on  the  pert  of  the  physician  or  sur 
geon,  is  not  sufficient  to  make  out  plaintiff's  case.  Liability 
in  such  a  case  cannot  be  based  upon  non-expert  testimony. 
There  must  be  expert  evidence  tending  to  show  a  lack  of  care 
or  skill,  and  since  the  plaintifE  must  show  an  injury  result- 
ing from  the  lack  of  skill  or  care  of  defendant,  if  he  fails  in 
this  particular  a  verdict  in  his  favor  is  contrary  to  law  and 
must  be  set  aside.  (8  Wharton  &  StiUe's  Med.  Jur.  (1905), 
sec  517;  Barker  v.  Lane,  23  K.  I.  234,  49  Atl.  963;  Shel- 
don V.  Wright,  67  AtL  807-814;  Georgia  R.  K.  Co.  v.  In- 
gram, 40  S.  E.  76;  Lowe  v.  Metropolitan  8t  By.  Co. 
(Kan.),  130  S.  W.  116.) 

It  is  submitted  that  in  the  light  of  the  evidence  and  the 
settled  conviction  of  the  trial  judge,  the  defendant  had  a 
legal  right  to  a  new  trial.  (Sharp  v.  Oreen,  22  Wash.  677, 
62  Pac.  150;  In  Be  Carrigan  Estate,  194  Cal.  81;  37  Pac 
785;  Patten  v.  Hyde,  23  Mont  23,  67  Pac.  407-408  and 
cases  cited;  Chicago,  B.  I.  &  P.  By.  Co.  v.  Beardon  (Kan.), 
40  Pac  931;  Bailroad  Company  v.  Byan,  30  Pac 
108;  Lwu}  V.  Smith,  34  Utah,  396-407;  Brown  v.  Salt  Lake 
City;  33  Utah,  641-2. 

respondent's  points. 

The  question  of  the  sufl5cien<gr  of  the  evidence  to  support 
a  verdict  or  judgment  in  a  case  at  law,  under  section  9,  article 
8  of  the  Constitution  of  Utah,  is  exclusively  within  the 
province  of  the  trial  court  and  tie  jury.  (Sec.  9,  art.  8 
Const;  HiU  v.  By.,  28  Utah,  84;  Nelson  v.  By.,  16  Utah, 
325 ;  Whittaker  v.  Ferguson,  16  Utah,  243 ;  Bacon  v.  Thomr 
ton,  16  Utah,  138;  Kennedy  v.  By.,  18  Utah,  329;  WiJde 
V.  M.  Co,  23  Utah,  265;  Linden  v.  M.  Co.,  20  Utah,  134; 
Budd  V.  By.,  23  Utah,  515 ;  Loan  Co.  v.  Desky,  24  Utah, 
347 ;  Braegger  v.  By.,  24  Utah,  391 ;  Whitmore  v.B.B.,U 
Utah,  216.) 
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FRICK,  C.  J. 

This  action  was  instituted  by  respondent  to  recover  dam- 
ages for  the  loss  of  the  sight  of  one  eye,  which  she  alleged 
was  caused  through  appellant's  unskillf  ulness  and  negligence. 
Respondent,  in  her  complaint,  among  other  things,  alleged: 
"That  on  the  26th  day  of  February,  1906,  the  plaintiff  went 
to  the  office  of  the  said  defendant,  at  Bingham  Junction, 
Utah,  and  that  then  and  there,  at  plaintiff's  request,  the  de- 
fendant was  employed  to  remove  a  cyst  from  the  upper 
eyelid  of  plaintiff's  right  eye.  "That  after  the  defendant 
removed  said  cyst  from  defendant's  eye,  as  aforesaid,  the 
said  defendant  applied  a  certain  liquid  to  the  upper  eyelid 
of  the  plaintiff's  right  eye,  which  said  liquid  plaintiff  be- 
lieves to  have  been  some  kind  of  an  acid.  That  said  liquid, 
which  was  applied  to  said  plaintiff's  eye,  as  aforesaid,  was 
allowed  to  drop  from  the  instrument  with  which  said  defend- 
ant was  applying  said  liquid  upon  plaintiff's  face,  making 
a  number  of  bums  upon  plaintiff's  face.  That  within  a  few 
minutes  after  said  defendant  applied  said  liquid  to  said 
plaintiff's  eye,  as  aforesaid,  the  said  plaintiff  began  to  suf- 
fer intense  pain  and  agony,  and  continued  to  suffer  the  same 
for  a  period  of  about  twenty-five  days.  That  said  plaintiff 
continued  to  visit  defendant  for  the  purpose  of  having  said 
eye  treated  until  on  or  about  March  12,  1906,  when  plain- 
tiff was  informed  by  defendant  that  he  could  do  nothing 
more  for  her,  and  plaintiff  then  came  to  Salt  Lake  City,  and 
entered  St  Mark's  hospital  March  17,  1906.  .  .  .  That 
for  three  weeks  after  defendant  placed  said  liquid,  as  afore- 
said, upon  plaintiff's  eye  said  plaintiff  was  unable  to  get  any 
rest  on  account  of  the  intense  pain  and  suffering  which  said 
liquid,  being  placed  upon  plaintiff's  eye,  caused  her,  and 
was  compelled  to  walk  the  floor  intermittently  day  and  night. 
That  said  liquid  which  said  defendant  placed  upon  plaintiff's 
eye,  as  aforesaid,  burned  to  the  pupil  of  plaintiff's  eye  in 
such  a  manner  that  the  sight  thereof  is  practically  destroyed, 
and  caused  a  scar  to  form  upon  the  plaintiff's  said  right  eye, 
destroying  the  sight  thereof,  and  that  the  plaintiff  is  com- 
pelled, when  out  of  doors,  to  wear  colored  glasses,  or  some 
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covering  or  protection  over  her  eye,  or  keep  it  shut  while  m 
the  light.  Plaintiff  further  alleges  that  the  present  condi- 
tion of  her  eye,  and  the  loss  of  sight  thereof  from  which  she 
is  now  suffering,  is  the  natural  and  proximate  result  of  the 
negligence  and  lack  of  skill  of  the  said  defendant,  used  when 
operating  upon  her  eye,  as  aforesaid.  Said  plaintiff  further 
alleges  that  said  defendant  was  negligent  and  careless  and 
lacked  the  proper  skill  in  performing  the  operation  upon  her 
eye,  as  aforesaid,  in  this,  to- wit:  In  negligently  and  unskill- 
fully  placing  upon  plaintiff's  eye  such  liquid,  as  aforesaid, 
which  the  plaintiff  believes  to  have  been  some  kind  of  acid, 
in  such  a  manner  that  said  liquid  would  get  into  the  eye  and 
burn  through  the  lid,  and  causing  the  pupil  of  the  eye  to  be 
burned  and  scarred,  although  the  defendant  well  knew,  or 
should  have  known,  had  he  possessed  the  proper  amount  of 
skill  for  performing  such  an  operation,  that  said  liquid,  if  it 
were  allowed  to  touch  the  ball  of  the  eye,  would  in  all  prob- 
ability destroy  the  sight  thereof." 

Appellant,  in  his  answer  to  the  complaint,  admitted  that 
he  had  removed  a  cyst  from  the  upper  eyelid  of  respondents 
right  eye;  that  he  "applied  a  certain  liquid  to  the  outside  of 
the  upper  eyelid  of  plaintiff's  right  eye;''  4md  that  "the 
sight  of  the  plaintiff's  right  eye  was  and  is  impaired  by  rea- 
son of  a  certain  corneal  ulcer,  but  that  said  ulcer  was  in  no 
wise  the  result  of  the  treatment  of  this  defendant,  or  the 
operation  aforesaid."  Appellant  also  denied  all  negligence 
and  want  of  skill  on  his  part,  and  affirmatively  set  forth  the 
facts  as  he  asserted  them  to  be  with  respect  to  the  operation, 
and  as  to  what  caused  the  loss  of  sight  of  plaintiff's  eye. 

Upon  substantially  these  issues  a  trial  was  had,  and  the 
jury  returned  a  verdict  in  favor  of  respondent  The  court 
denied  a  motion  for  a  new  trial,  and  judgment  was  entered 
on  the  verdict.  Appellant  produces  the  record  in  this  court, 
and  asks  us  to  reverse  the  judgment. 

One  of  the  principal  assignments  is  that  the  court  erred 
in  refusing  to  direct  a  verdict  for  appellant  The  request  for 
a  directed  verdict  was  based  upon  the  ground  tiiat  respond- 
ent's evidence  was  insufficient  to  take  the  case  to  the  jury. 
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It  is  insisted  in  this  court  that  there  is  no  substantial  evi- 
dence upon  which  to  base  a  verdict  in  favor  of  respondent, 
and  hence  the  judgment  in  her  favor  should  not  be  permitted 
to  stand.     As  we  are  prohibited  by  our*  Constitution 
from  passing  upon  the  weight  of  the  evidence  in  1 

law  cases,  we  can  review  the  evidence  for  the  pur^ 
pose  only  of  determining  whether  there  is  any  substantial 
evidence  in  support  of  every  essential  element  the  respond- 
ent was  required  to  prove,  in  order  to  entitle  her  to  recover. 
In  this  regard  the  court  charged  the  jury  as  follows:  "Be- 
fore plaintiff  can  recover  in  this  case,  she  must  establish  by 
a  preponderance  of  the  evidence  that  the  defendant  negli- 
gently permitted  an  acid,  or  other  liquid,  of  sufficient 
strength  to  cause  a  lesion  of  the  corneal  tissues  of  the  eye,  to 
drop  or  escape  into  the  eye  beneath  the  lids,  and  that  the  acid, 
or  other  liquid,  did  cause  a  lesion  of  the  corneal  tissues,  re- 
sulting in  the  ulcer  which  caused  the  pain  and  loss  of  sight 
complained  of.  It  is  not  sufficient  for  the  evidence  to  show 
only  that  an  acid,  or  other  liquid,  of  sufficient  strength  to 
cause  such  a  lesion  with  the  resulting  injury,  might  have 
been  dropped  or  permitted  to  escape  into  plaintiff's  eye.  Be- 
fore you  can  find  for  the  plaintiff,  you  must  be  satisfied  by 
a  preponderance  of  all  the  evidence  that  some  acid  or  other 
liquid,  of  sufficient  strength  to  cause  a  lesion  of  the  corneal 
tissues  of  plaintiff's  eye,  was  permitted  or  suffered  by  the 
defendant,  while  operating  upon  the  eyelid  of  plaintiff's  right 
eye,  to  drop  or  in  some  way  escape  into  her  eye,  and  that  such 
acid  or  liquid  did  cause  such  lesion  and.the  resulting  injury; 
and  you  must  also  further  find  by  a  preponderance  of  all 
the  evidence  that  the  defendant  was  negligent  in  suffering 
or  permitting  the  acid  or  liquid  to  drop  or  escape  into  plain- 
tiff's eye.  If  from  the  evidence  in  the  case  you  find  that  it 
is  not  established  by  a  preponderance  thereof  that  the  injury 
to  plaintiff's  eye  was  the  proximate  result  of  the  failure  by 
defendant  to  use  ordinary  care,  and  thereby  permitting  some 
acid,  or  other  liquid,  he  was  using  to  get  into  plaintiff's  eye, 
the  plaintiff  cannot  recover.  Or,  if  it  appears  from  the  evi- 
dence that  the  injury  suffered  by  plaintiff  might  have  been 
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occasioned  by  one  or  more  causes,  independent  of  any  act  or 
omission  of  defendant,  and  the  preponderance  of  the  evi- 
dence fails  to  show  that  it  was  caused  by  some  negligent  act 
or  omission  of  defendant,  as  alleged  in  the  complaint,  plain- 
tiff cannot  recover.  Or  if,  under  the  evidence,  it  is  just  a3 
probable  that  the  injury  was  the  result  of  an  independent 
cause,  as  by  the  negligent  act  or  omission  of  defendant, 
plaintiff  cannot  recover.'* 

The  evidence  in  support  of  respondent's  claim  in  substance 
shows  that  on  the  26th  day  of  February,  1906,  she  went  to 
defendant's  office  to  pay  him  a  bill;  that  prior  to  that  time 
he  had  been  respondent's  family  physician,  and  she  then 
spoke  to  him  about  the  "wart,"  as  she  called  it,  on  the  upper 
eyelid  of  her  right  eye,  and  asked  him  whether  he  could  re- 
move it,  and  he  informed  her  that  he  could  do  so  easily ;  that 
he  did  remove  the  cyst  by  cutting  it  off,  and  in  doing  so  she 
says  "he  applied  something  to  the  sore  with  a  steel  instru- 
ment." The  "something"  referred  to  was  a  liquid,  and  some 
of  it,  she  says,  dropped  on  "two  places  on  my  cheek,"  and 
produced  a  "burning  sensation"  and  pain.  "Q.  Did  any  of 
it  get  into  the  eye  ?  A.  I  don't  know.  I  had  burning  sen- 
sation and  pain.  It  was  quite  severe  in  the  eye.  It  was 
the  eye  that  was  giving  me  trouble.  Q.  Could  you  fewel  any 
liquid  in  the  eye?  A.  My  eye  felt  full  of  water 
— like  water."  She  says  that  she  felt  the  pain  in  the  eye 
immedi-ately  after  appellant  had  applied  the  liquid;  that 
when  appellant  applied  the  liquid  she  was  sitting  upright 
in  a  "straight  chair,",  with  her  head  "thrown  back  a  little." 
The  record  then  proceeds :  "Q.  And  some  of  the  liquid  ran 
into  your  eye  and  some  on  to  your  face  ?  A.  Yes,  sir."  Re- 
spondent further  stated  that  appellant  obtained  the  liquid 
he  used  "from  behind  a  little  place  he  had  there."  Q. 
Was  any  thing  said  about  these  bums  that  were  on  your  face 
where  the  liquid  had  dropped  onto  ?  A.  He  got  some  cotton 
batting  and  padded  them,  and  said,  'I  tried  to  bum  you, 
didn't  I V  "  After  this  ajypellant  bandaged  the  eye,  and  re- 
spondent says  she  suffered  severe  pain  in  it ;  that  she  at  once 
left  appellant's  office,  and  on  her  way  home  stopped  at  a 
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neighbor's,  because  her  eye  was  paining  her  so  she  thought 
she  would  rest;  that  it  took  her  fifteen  or  twenty  minutes  to 
reach  the  neighbor's  house  from  the  appellant's  office;  that 
she  was  at  the  neighbor's  house  only  a  short  time,  when  she 
lifted  the  bandage  that  was  over  the  eye,  and  looked  at  her 
eye  by  looking  into  a  mirror ;  that  the  eye  "was  just  as  red 
as  it  could  be — inflamed — ^highly  inflamed;"  that  the  eye 
was  paining  her  then;  that  she  looked  at  the  eye  again  that 
evening,  and  "it  was  red,  awfully  red,  and  there  was  some- 
thing on  the  lower  part  of  the  dark  part,  the  lower  part"  of 
the  eyeball;  that  she  did  not  rest  any  that  night  on  account 
of  the  pain;  that  she  saw  appellant  at  his  office  the  next 
morning,  and  he  looked  at  the  eye,  and  told  her  to  come  and 
see  him  on  the  following  day ;  that  she  then  told  him  about 
the  pain,  and  that  she  did  not  sleep  any  the  preceding  night ; 
that  appellant  saw  her  after  that  about  every  day,  either 
at  his  office  or  at  her  home,  until  the  12th  day  of  March, 
1906;  that  during  the  time,  from  the  26th  of  February  to 
the  12th  of  March  following,  she  was  suffering  intense  pain 
all  of  the  time,  and  could  not  rest;  that  on  the  12th  day  of 
March  appellant,  after  examining  the  eye,  advised  her  to  go 
to  Salt  Lake  City  to  an  eye  specialist,  to  whom  she  went  at 
once,  and  the  specialist  told  her  that  her  eye  "was  in  a  bad 
condition;"  that  the  specialist  directed  her  to  go  to  a  hos- 
pital,  which  she  did,  and  remained  there  under  his  care  a 
number  of  months.  Respondent  further  said  that  when  ap- 
pellant removed  the  <grst  from  the  eyelid  her  eye  was  in  per- 
fect condition ;  that  she  never  had  had  any  trouble  with  her 
eye  before,  and  that  her  general  health  was  good ;  that  from 
the  time  of  the  operation  she  had  had  no  use  of  the  eye,  and 
that  at  the  time  of  the  last  trial  (February,  1910)  her  right 
eye  was  practically  blind. 

Mrs.  Lewis,  the  woman  to  whom  respondent  referred  as 
her  neighbor,  testified  in  substance  that  she  saw  the  respond- 
ent on  the  day  she  had  the  cyst  removed ;  that  she  then  had 
her  eye  bandaged  and  "appeared  to  be  in  pain ;"  that  the  wit- 
ness looked  at  the  eye,  and  it  was  red — ^inflamed;  that  wit- 
ness had  known  respondent  for  about  fifteen  years,   and 
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that  she  had  always  been  healthy,  and  witness  never  had 
noticed  anything  wrong  with  her  eyes.  The  witness  fu> 
ther  said  that  she  did  not  notice  any  bums  on  respondent's 
face  at  the  time. 

Respondent's  husband  testified  in  substance  that  he  saw 
respondent  in  the  morning,  when  he  went  to  work ;  that  her 
eyes  at  that  time  were  in  good  condition;  that  he  and  re- 
spondent had  been  married  about  twenty  years,  and  that 
during  that  time  she  never  had  had  any  trouble  with  her 
eyes ;  that  he  saw  respondent  on  the  night  of  the  operation, 
and  she  then  had  her  eye  bandaged,  and  removed  the  band- 
age, and  the  witness  saw  three  bums  about  the  size  of  a 
nickel  on  her  face,  two  on  the  cheek,  and  one  on  the  side  of 
the  nose.  He  further  said :  "I  looked  at  the  eye.  There  was 
a  water  blister,  like  a  drop  of  water,  on  the  pupil.  It  was 
all  inflamed  on  the  center  of  the  eye;  it  covered  the  center  of 
the  eye — the  dark  part.  It  waa  a  water  blister,  like  from  a 
bum."  That  from  her  actions'  it  seemed  she  was  suffering 
pain,  and  that  she  could  not  sleep. 

An  eye  specialist,  called  on  behalf  of  respondent,  also 
testified  that  he  had  made  an  examination  of  respondent's 
eye;  that  his  examination  waa  made  in  May  and  June,  1908; 
that  there  is  a  soar  covering  practically  the  lower  half  of  the 
cornea  of  respondent's  right  eye ;  that  if  some  acid  or  caustic 
agency  had  been  applied  to  the  cornea  or  eyeball  it  would 
produce  a  condition  like  or  similar  to  that  which  he  found 
in  respondent's  eye;  that  if  some  acid  had  been  dropped 
into  the  eye,  as  claimed  by  respondent,  it  would  produce 
the  condition  found  in  her  eye;  and  that  such  con- 
dition was  permanent  The  witness,  in  answer  to  an 
hypothetical  question,  also  said  that  from  his  examination 
of  the  eye  he  believed  that  its  present  condition  was  caused 
by  "tie  action  of  some  caustic.  I  am  not  sure  that  it  was 
acid;  caustic  alkali  would  act  in  tie  same  way.  .  .  . 
Certain  other  caustics  might  act  in  the  same  way."  On 
cross-examination  the  witness  further  said  that  in  his  judg- 
ment it  was  likely  that  the  respondent  had  had  "a  corneal 
uloer,  and  that  such  an  ulcer  might  be  formed  irom  the 
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admission  of  a  foreign  substance  into  the  eye,  if  sufficient 
to  cause  a  lesion,  so  as  to  admit  bacAeria;"  that  he 
could  not  say  what  produced  the  ulcer  in  respondent's 
eya  On  redirect  he  said  that  "a  burning  of  the  cx)mea  by  an 
acid,  if  bacteria  gets  in,  would  produce  a  corneal  ulcer  which 
might  become  malignant,  or  might  pass  away  very  quickly," 
and  that  the  scar  on  respondent's  eye  would  cause  her  blind- 
ness. 

As  already  intimated,  since  we  cannot  pass  upon  the  pro- 
bative force  or  weight  of  the  evidence,  it  is  useless  for  us  to 
set  forth  appellant's  evidence,  except  to  show  his  admissions. 
He  admitted  that  he  removed  the  cyst  from  respondent's 
eyelid,  and  explained  the  manner  in  which  it  was  done.  He 
said  that  after  the  cyst  had  been  removed  by  a  severance  from 
the  eyelid  it  left  a  slight  wound,  which,  in  order  to  prevent  a 
recurrence  of  tie  cyst,  he  scraped  with  a  steel  instrument. 
After  this,  he  tells  us:  "I  next  took  a  piece  of  matchwood 
— soft  wood  like  a  match — and  touched  the  end  in  a  solution 
of  one  part  in  eight  of  carbolic  acid,  and  applied  that  end 
to  the  sore  spot  ...  I  then  neutralized  with  alcohol  by 
means  of  cotton  wet  with  alcohoL  Plaintiff  complained,  and 
said  that  I  was  burning  her  nose,  but  did  not  complain  of 
any  burning  anywhere  else  until  aftewards.  I  discovered 
that  I  was  touching  her  nose  with  the  matchwood,  as  I  held 
it  in  my  fingers,  as  I  moved  my  hand  in  neutralizing  the 
place,  which  rubbed  against  her  nose.  I  held  the  match 
stick  in  the  same  hand  I  was  using  to  apply  the  cotton  bat- 
ting with  alcohol.  I  was  holding  the  batting  between  my 
finger  and  thumb,  and  the  match  stick  was  between  my  fourth 
and  third  fingers.  It  did  not  drop  any  of  the  solution.  I  did 
not  notice  any  place  on  the  cheek  at  first,  only  the  one  place 
on  the  nose.  I  noticed  three  places  the  next  day.''  Appellant 
next  explained  his  mode  of  treating  respondent's  eye,  and  the 
visits  she  made,  and  his  testimony  in  many  respects  directly 
conflicted  with  hers.  Dr.  Pfoutz,  an  eye,  ear,  and  nose  spe- 
cialist, and  to  whom  respondent  went  at  the  request  of  ap- 
pellant, testified  on  behalf  of  appellant  that  when  respondent 
came  to  him  he  ^^found  an  uloer  on  the  cornea,  almost  per^ 
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f orating  the  globe  of  the  eye;'*  that  he  cauterized  the  point 
of  the  ulcer  with  a  small,  hot  iron  probe.  The  doctor  further 
said  that  there  were  many  causes  that  might  have  produced 
the  condition  in  which  he  found  respondent's  eye.  He  also 
said  that,  even  though  the  solution  which  appellant  said  he 
used  was  permitted  to  enter  respondent's  eye,  in  his  judgment 
such  a  weak  solution  would  not  injure  the  eye.  The  doctor 
stated,  however,  that  a  carbolic  acid  solution  of  a  givwi 
strength  might,  and  he  believed  would,  produce  a  corneal 
ulcer,  such  as  he  found  in  respondent's  eye.  On  cross-exam- 
ination he  was  asked  the  following  questions,  to  which  he 
made  answers  as  stated :  "Q.  The  introduction  into  the  eye 
of  a  solution  of  carbolic  acid,  one  in  eight — one  i>art  carbolic 
acid  to  seven  parts  of  water — ^would  be  very  apt  to  erode  or 
eat  away  a  portion  of  the  cornea  with  which  it  came  in  con- 
tact, wouldn't  it?  A.  I  question  that,  sir.  Q.  Wouldn't 
it  erode  it  ?  A.  If  left  in  contact  long  enough,  it  would." 
There  were  other  experts  who  in  effect  testified  that  at  the 
time  respondent's  expert  examined  her  eye  it  was  impossible 
to  state  what  caused  its  condition,  in  view  of  the  length  of 
time  tiiat  had  elapsed,  and  the  condition  it  was  then  in.  They 
also  stated  that  a  solution  of  carbolic  acid  as  weak  as  that 
which  appellant  stated  he  used  would,  in  their  judgment,  not 
cause  or  produce  a  corneal  ulcer,  such  as  was  foimd  in  re- 
spondent's eye.  We  remark  that  there  is  no  evidence  that  we 
can  find  that  any  one  or  more  of  the  causes  which  the  ex- 
perts said  might  produce  corneal  ulcers  and  bring  about  the 
condition  of  respondent's  eye  when  first  seen  by  Dr.  Pfoutz, 
the  specialist,  were  actually  present,  or  that  any  one  or  more 
of  such  causes  actually  affected  respondent's  eye.  In  this 
r^ard,  all  that  die  evidence  shows  is  that  she  at  times  was 
exposed  to  conditions  from  which  such  results  were  possible, 
but  there  is  no  evidence  that  she  came  into  actual  contact 
with  any  of  the  causes  named  by  the  experts. 

It  seems  to  us  that  from  the  foregoing  the  conclusion  is 
almost  unavoidable  that  there  is  at  least  some  substantial 
evidence  in  support  of  the  jury's  findings.  The  following 
salient  and,  as  we  think,  controlling  facts  are  not  seriously 
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questioned,  namely:  That  respondent,  at  a  time  when  she 
was  in  at  least  fair  health,  and  when  her  eye  was  in  good 
condition,  had  a  slight  operation  performed  upon  the  eyelid 
of  her  right  eye ;  that  tie  operation  did  not,  and  was  not  in- 
tended to,  affect  the  interior  portions  of  the  eye,  but  was 
intended  to  affect  merely  the  free  end  of  the  eyelid ;  that  af- 
ter the  operation  appellant  applied  some  liquid  to  the  wound 
which  he  says  was  a  weak  solution  of  carbolic  acid ;  that  in 
doing  so  he  burned  respondent's  face  with  the  solution  below 
and  in  the  vicinity  of  the  eye  in  three  places;  that  a  short 
time  after  this  (only  about  fifteen  or  twenty  minutes)  re- 
spondent, on  her  way  home  from  appellant's  office,  stopped  in 
at  her  neighbor's  because  of  great  pain  in  her  eye ;  that  her 
eye  was  then  much  inflamed,  and  the  pain  continued  and 
increased ;  that  on  the  evening  or  night  of  that  day  respond- 
ent's husband  examined  the  eye,  and  he  found  a  blister  in 
it,  as  tiiough  tie  eye  was  burned ;  that  the  eye  kept  getting 
worse  until  the  twelfth  day  of  March,  or  about  fourteen  days 
after  the  operation,  when  appellant  requested  respondent  to 
go  to  Dr.  Pfoutz,  who  is  an  eye  specialist ;  that  Dr.  Pfoutz, 
when  he  saw  respondent's  eye,  discovered  that  she  was  af- 
flicted with  a  corneal  ulcer,  which  ultimately  caused  the  loss 
of  her  eyesight.  It  may  be  said  that  about  every  one  of  the 
experts  called  by  appellant  concedes  that  such  an  ulcer  might, 
and  probably  would,  be  caused  by  a  solution  of  carbolic  acid, 
if  the  solution  were  permitted  to  remain  in  contact  with  the 
cornea  for  a  considerable  length  of  time.  It  is  also  conceded 
by  all  that  a  carbolic  acid  solution,  if  strong  enough,  wotdd 
produce  many,  if  not  all,  the  symptoms  described  by  re- 
spondent and  her  witnesses.  True  all  of  the  experts  also 
say  that  there  are  many  causes,  other  than  carbolic  acid, 
that  might  bring  about  corneal  ulcers^  but  there  is  no  testi- 
mony that  we  can  find  that  any  one  or  more  of  such  causes 
were  actively  present  and  operating  in  respondent's  casa 

The  contention  that  respondent  must  fail  because  of  tie 
doctrine  announced  in  Ewing  v.  Goode  (C.  C),  78  Fed.  444, 
that,  "when  a  plaintiff  produces  evidence  that  is  consistent 
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with  an  hypothesis  that  the  defendant  is  not  negligent,  and 
also  with  one  that  he  is,  his  proof  tends  to  establish 
neither,"  cannot  prevail,  in  view  of  the  facts  in  the  2 
case  at  bar.  That  doctrine  applies  only  where  the 
plaintiffs  evidence,  when  considered  alone,  has  such  an  ef- 
fect, or  when  the  jury  finds  the  evidence  equally  balanced, 
and  not,  as  appellant's  counsel  seems  to  contend,  when  all 
of  the  evidence  produced  by  both  sides,  some  of  which  is  in 
dispute,  is  capable  of  such  a  construction.  The  reason  tiie 
rule  is  not  applicable  in  the  latter  event  is  obvious.  There  is 
no  law  which  binds  a  jury  to  believe  any  of  the  defendant's 
evidence  which  conflicts  with  that  of  the  plaintiff.  The 
doctrine,  therefore,  ordinarily  cannot  apply  in  case  of  con- 
flicting evidence.  In  a  case,  however,  where  plaintiffs  evi- 
dence, when  considered  alone,  produces  such  a  result,  or  if 
the  jury  find  the  evidence  equally  balanced,  they  may  not, 
by  mere  conjecture,  supply  the  defect  in  plaintiffs  evidence, 
and  find  the  ultimate  fact  of  n^ligence.  Under  such  cir- 
cumstances, the  plaintiff  has  not  established  his  case  by  a 
preponderance  of  the  evidence,  as  ho  must  do  in  order  to 
prevail. 

In  a  ease  where  the  question  is  whether  the  defendant  was 
guilty  of  negligence  or  not,  the  plaintiff  need,  however, 
merely  show  a  state  of  facts  from  which  the  jury  may 
logically  infer  n^ligence;  and  if  the  jury  believe  3 
plaintiff's  evidence  from  which  the  inference  of 
negligence  may  be  deduced  it  may  be,  and  ordinarily  is, 
sufficient  to  sustain  a  finding  of  negligence;  and  this  is  so, 
even  if  the  defendant  disputes  all  of  plaintiff's  evidence,  or 
produces  evidence  from  which  the  jury  might  find  that  the 
injury  complained  of  was  due  to  a  cause  or  causes  for  which 
the  defendant  waa  not  responsible. 

In  this  connection  appellant's  counsel  strenuously  insists 
that  the  court  erred  in  refusing  the  following  request  to 
charge:  "If  it  appears  from  the  evidence  that  the  loss  of 
sight  by  plaintiff  in  her  right  eye  might  have  been  occasioned 
by  one  or  more  causes,  for  which  defendant  was  not  respon- 
sible, the  plaintiff  cannot  recover,  although  the  evidence  may 
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also  be  consistent  with  the  hypothesis  that  the  injury  resulted 
from  the  negligent  acts  of  the  defendant,  as  all^d  in  the 
complaint^'  From  what  we  have  already  said  it  is  apparent 
that  counsel's  contention  cannot  prevail.  As  intimated  be- 
fore, the  request^  does  not  state  the  law  correctly.  The  law 
is  not  that  a  plaintiff  must  fail  in  case  the  injury  of  which 
he  complains  might  have  been  caused — ^that  is,  that  there 
was  a  possibility  that  it  was  caused — ^by  some  cause  or 
causes  for  which  the  defendant  was  not  responsible,  but  he 
must  fail  only  when  it  is  just  as  probable  from  the  evidence 
adduced  by  the  plaintiff,  or  in  case  the  evidence  is  equally 
balanced,  that  the  injury  was  produced  by  some  cause  for 
which  the  defendant  was  not  responsible,  as  it  is  that  it  was 
produced  by  a  cause  for  which  he  was.  The  law  is  correctly 
stated  by  the  New  York  Court  of  Appeals,  in  the  case  of 
Searles  v.  Manhattan  Ry.  Co.,  101  K  Y.  661)  5  K  E.  66, 
where  it  is  said  that  the  plaintiff  must  fail  if  it  is  just  as 
probable  that  the  injury  was  caused  by  a  cause  for  which 
the  defendant  was  not  responsible,  as  it  is  that  it  was  caused 
by  one  for  which  he  was.  It  must  be  imderstood  that  the 
court  here  referred  to  a  state  of  the  evidence  where  there 
was  no  conflict,  or  where  it  is  evenly  balanced  upon  that 
question.  The  mere  fact  that  there  is  a  possibility  that  the 
injury  complained  of  was  produced  by  some  other  cause  than 
that  claimed  is  not  enough,  but,  as  said  by  the  New  York 
Court  of  Appeals,  the  rule  applies  only  when  there  is  a  prob- 
ability arising  out  of  plaintiff's,  or  the  undisputed,  or  evenly 
balanced,  evidence  that  it  was  so  caused.  By  an  examination 
of  the  charge  given  by  the  court,  and  which  we  have  set  forth 
in  full,  it  will  be  seen  that  the  law  was  properly  stated  upon 
this  subject 

Appellant  also  contends  that   the  verdict   is   con- 
trary to  the  charge  of  the  court,  which  we  have  set  4 
forth  in  full  at  the  beginning  of  this  opinion.     If 
our  conclusions  are  right  so  far,  however,  and  we  think  they 
are,  then  it  follows  that  this  contention  cannot  prevail. 

It  is  further  insisted  that  the  verdict  and  judgment  can- 
not stand  because  there  is  no  competent  evidence  in  this  case 
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from  which  the  juiy  were  authorized  to  find  appellant  guilty 
of  negligence  in  his  treatment  of  respondentia  ^e.     In  this 
connection  it  is  contended  that  there  is  no  expert 
evidence  upon  which  the  jury  could  base  a  finding  5 

that  the  appellant  had  not  exercised  that  degree  of 
skill  and  care  which  is  ordinarily  exercised  by  those  engaged 
in  his  calling  in  like  or  similar  cases.  It  will  be  observed 
that  this  case  is  somewhat  peculiar,  in  that  the  injury  com- 
plained of  did  not  really  arise  out  of  any  want  of  skill  on  the 
part  of  the  appellant  in  performing  the  operation  on  respond- 
ent's eyelid,  in  so  far  as  the  operation  is  concerned.  The 
injury  to  the  eye  was  caused  by  an  act  which  did  not  neces- 
sarily require  any  more  than  the  skill,  knowledge,  and  ex- 
perience of  any  ordinarily  prudent  person.  If  appellant  per- 
mitted a  solution  of  carbolic  acid  to  come  in  contact  with  the 
cornea  of  respondent's  eye,  without  any  necessity  therefor, 
and  of  such  strength  as  would  injure  the  eye,  he  might  be 
found  guilty  of  negligence.  Assuming  the  fact  to  be  as  found 
by  the  jury,  that  the  appellant  unnecessarily  did  cause  a  solu- 
tion of  carbolic  acid  to  come  in  contact  with*  the  cornea  of 
plaintiff's  eye,  and  that  such  solution  was  of  sufficient 
strength  to  produce  the  corneal  ulcer  found  in  her  eye  by  Dr. 
Pfoutz,  the  appellant  may  have  been  guilty  of  culpable  or 
actionable  n^ligence.  Whether  some  of  the  carbolic  acid 
solution  which  appellant  admits  he  used  came  in  contact 
with  the  cornea  of  respondent's  eye  or  not  was  a  question  of 
fact  which  the  jury  could  have  deduced  from  the  testimcmy 
of  respondent's  witnesses,  when  considered  in  connection  with 
the  prevailing  symptoms  following  the  operation,  and  from 
the  subsequent  results  which  the  experts  said  could  and  may 
have  been  produced  by  the  admission  of  the  solution  into  the 
eye.  In  view,  therefore,  that  the  experts  concede,  that  the 
symptoms  as  they  were  observed,  and  the  results  to  the  eye 
as  the  same  were  seen  by  at  least  some  of  the  experts^  are 
the  natural  and  ordinary  symptoms  and  results  in  oases  where 
a  solution  of  carbolic  acid  comes  in  contact  with  the  cornea 
of  the  eye,  there  is  sufficient  expert  evidence,  if  such  is 
needed,  upon  which  the  jury  could  base  a  finding,  althoo^ 
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the  experts  may  also  have  said  that,  in  their  opinion,  the 
particular  solution  did  not  cause  the  injury  to  respondent's 
eye.  In  view  of  thei  conflicting  inferences  that  could  be  de- 
duced from  the  opinions  of  the  experts,  the  jury  had  a  right 
to  disregard  the  latter  opinion  expressed  by  those  experts. 

It  is  true,  as  appellant's  counsel  suggests,  that  in  order  to 
authorize  a  finding  that  one  who  is  following  a  profession  or 
calling  requiring  special  skill,  knowledge,  and  experience  is 
guilty  of  n^ligence  or  unskillfulness  it  is  necessary  to  fur- 
nish some  proof  from  some  source  possessing  the  required 
skilly  knowledge,  and  experience  that  the  acts  complained 
of  did  not  measure  up  to  the  standard  of  skill,  knowl- 
edge, and  experience  required  in  the  particular  calling  6 
or  profession.  In  this  case^  however,  the  principle 
cannot  be  applied  to  its  full  eirtent,  for  the  reason  that  ap- 
pellant did  not  come  into  court  justifying  his  act  or  conduct; 
that  is,  he  does  not  claim  that,  if  he  permitted  a  solution  of 
carbolic  acid  to  come  in  contact  with  the  cornea  of  respond- 
ent's eye,  in  doing  so  his  conduct  was  justified  by  the  ordi- 
nary and  usual  methods  which  are  pursued  by  those  of  his 
profession  under  like  circumstances.  In  other  words,  appel- 
lant does  not  claim  protection  because  he  has  conformed  to 
the  standards  of  his  profession.  What  he  really  contends 
for  in  this  connection  is:  (1)  That  no  part  of  the  solution 
he  used  was  through  any  act  of  his  permitted  to  enter  re- 
spondent's eye,  and  hence  he  was  not  negligent  in  that  regard ; 

(2)  that,  although  it  were  conceded  that  some  of  the  solution 
did  enter  respondent's  eye,  yet  the  solution  was  not  of 
sufficient  strength  to  produce  the  injury  complained  of;  and 

(3)  that  the  result  to  the  eye  was  produced  by  a  cause  or 
causes  for  which  he  was  not  responsible.  It  is  apparent  that 
most,  if  not  all,  of  the  conclusions  involved  in  the  foregoing 
propositions  do  not  necessarily  call  for  expert  evidence. 

It  is  also  insisted  with  much  vigor  that  the  district  court 
erred  in  denying  a  new  triaL  This  contention  is  principally 
based  upon  the  facts  ,that  on  a  former  trial  of  this  case  at 
which  the  evidence  was  substantially  the  same  as  upon  the 
present  one,  and  where  the  same  judge  who  presided  at  the 
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last  trial  also  presided,  such  judge  granted  a  new  trial  to 
appellant  upon  the  ground,  as  we  understand  coun- 
sel, that  the  evidence  did  not  justify  the  verdict  of  7 
the  jury  in  favor  of  respondent.  From  some  re- 
marks made  by  the  judge  in  refusing  to  set  aside  the  last 
verdict,  counsel  insists  that  the  judge  was  still  of  the  same 
opinion  that  the  verdict  should  not  prevail ;  and  hence  he 
should  have  granted  a  new  trial,  and  in  refusing  to  do  so 
he  had  abused  the  discretion  vested  in  him  in  passing  on 
motions  for  new  trials.  Upon  this  question  counsel  reminds 
us  that  in  former  decisions  we  held  that  a  party  had  the 
unqualified  right  to  move  for  a  new  trial  in  every  case ;  that 
in  passing  upon  a  motion  for  a  new  trial  the  trial  court  was 
invested  with  a  sound  legal  discretion,*  and  that  the  moving 
party  was  entitled  to  invoke  this  discretion  in  his  behalf. 
(See  Law  v.  Smith,  34  Utah,  407,  98  Pac.  300;  Brown  v. 
Salt  Lake  City,  33  Utah,  241,  242,  93  Pac.  570,  14  L.  R 
A.  [K  S.]  619,  126  Am.  St.  Rep.  828.)  We  have  not  as 
yet,  however,  held  that  we  have  the  power  to  review,  and 
thus  indirectly  control,  the  exercise  of  the  discretion  before 
referred  to.  Assuming  that  in  this  case  we  were  invested 
with  the  discretion  of  the  district  court,  and  that  we  in  pass- 
ing upon  the  question  of  whether,  in  view  of  all  the  evidence, 
the  verdict  should  be  permitted  to  stand  or  not,  should  arrive 
at  a  conclusion  that,  in  an  exercise  of  a  sound  legal  discre- 
tion, the  new  trial  should  be  granted,  would  the  fact  that  in 
this  regard  we  disagreed  with  the  trial  court  authorize  us  to 
review  his  ruling  upon  the  facts?  If  we  did  so,  it  would 
simply  amount  to  passing  upon  the  weight  that  is  to  be  given 
to  the  evidence.  This  would  be  a  dear  evasion  of  the  con- 
stitutional provision  that  appeals  to  this  court,  in  law  cases, 
must  be  limited  to  questions  of  law  only. 

While  the  district  court,  in  the  exercise  of  a  sound  legal 
discretion,  without  basing  his  ruling  upon  any  specific  error 
of  law,  may,  under  certain  circumstances,  possess  the 
authority  to  grant  a  new  trial,  yet  we  cannot  do  so,  8 

nor  can  we  exercise  the  discretion  which  the  district 
court  might,  and  in  some  cases  perhaps  ought  to  have,  exer- 
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cised.  In  cases  like  the  one  before  us,  where  all  other  assign- 
ments fail^  and  the  only  available  assignment  is  that  the 
evidence  does  not  justify  the  verdict  of  the  jury,  and  where 
the  trial  court  has  refused  to  grant  a  new  trial,  all  that  we 
are  authorized  to  do  is  to  look  into  the  evidence  to  ascertain 
whether  there  is  any  substantial  evidence  in  support  of  every 
miaterial  element  which  plaintiff  is  required  to  establish  in 
order  to  recover.  If  there  is  such  evidence,  then,  so  far  as 
we  are  concerned,  the  verdict  must  stand,  although  in  our 
judgment,  if  we  passed  on  the  facts,  the  verdict  upon  the 
whole  evidence  should  have  been  to  the  contrary.  Nor  can 
we,  under  the  guise  of  reviewing  an  abuse  of  discretion  by 
the  trial  court  in  refusing  to  grant  a  new  trial  upon  the 
ground  that  the  verdict  is  not  supported  by  the  evidence, 
pass  upon  the  weight  of  the  evidence.  What  the  district 
judge  might,  or  even  should,  have  done  in  this  regard  we 
may  not  do  for  him,  simply  because  he  refused  to  do  it 

We  have  carefully  examined  the  cases  cited  by  appellant's 
cotmseL  While  the  case  of  Shelton  v.  Hecelip,  167  Ala,  217, 
51  South.  937,  is  in  some  respects  very  similar  to  the  case 
at  bar,  yet  the  evidaice  upon  the  question  of  the  physician's 
negligence  in  that  case  was  not  only  much  more  meager  than 
in  this  case,  but  it  was  also  much  less  clear  with  regard  to 
what  caused  the  injury  complained  of.  Indeed,  it  is  plainly 
inferable  from  what  the  court  said  in  that  case  that,  if  the 
evidence  had  been  as  strong  in  that  case  as  it  is  in  this  upon 
the  salient  points,  the  result  might,  and  doubtless  would, 
have  been  different  In  the  case  of  Pettigrew  v.  Levns,  46 
E^an.  78,  26  Pac.  458,  there  was  absolutely  no  proof  of  neg- 
ligence. In  the  case  of  Stern  v.  Lanng,  106  La.  738,  31 
South..  303,  the  finding  was  in  favor  of  the  defendant  If 
in  the  case  at  bar  the  jury  had  found  for  the  defendant  upon 
the  facts,  we  would  have  no  more  diiEculty  in  sustaining  the 
finding  that  the  court  had  in  Stem  v,  Lcmng,  The  other 
cases  cited  are  readily  distinguishable  from  the  facts  in  the 
case  at  bar,  and  need  no  further  consideration. 

Finally,  counsel  appeals  to  us  with  much  force  that,  in 
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view  of  the  grave  consequences  which  follow  from  a  finding 
adverse  to  the  appellant,  the  question  of  whether  the  verdict 
and  judgment  are  right  or  not  should  receive  careful  con- 
sideration. All  that  counsel  claims  in  this  regard  is  ch6e^ 
fully  conceded,  but  these  questions  involve  matters  of  fact 
vrith  which  we  are  powerless  to  deal  when,  as  u\  this  case, 
reasonable  men  would  be  justified  by  the  evidence  in  arriving 
at  opposite  conclusions. 

The  judgment  is  aJBSrmed,  with  costs. 

McCARTT,  J.,  concurs. 

STEAUP,  J.  (concurring). 

I  concur  in  the  result  I  do  not  concur  in  all  that  is  said 
on  the  question  of  discretionary  powers  of  trial  courts  in 
passing  on  a  motion  for  a  new  trial.  Much  that  is  said  on 
that  question  I  think  is  unnecessary  and  inapplicable  to  the 
pretended  discretion  which  appellant  claims  the  trial  court 
abused.  In  overruling  appellant's  motion  for  a  new  trial,  the 
court  observed  that  the  only  question  for  consideration  on  the 
motion  was  one  of  fact,  and  stated  that,  "while  the  court 
perceives  no  material  difference  in  the  aspect  of  the  case  as 
presented  on  the  former  trial,  and  is  of  the  same  opinion  as 
on  that  trial,  that  while  the  verdict  is  justified  by  the  evi- 
dence, it  has  not  been  proven  to  the  satisfaction  of  the  court 
by  a  preponderance,  and,  were  the  court  sitting  as  a  trier  of 
fact,  simply  because  of  the  failure  of  preponderance,  the 
court  could  not  find  a  verdict  for  the  plaintiff."  The  court 
further  remarked  that  the  verdict  must  be  sustained,  if  at 
all,  upon  the  theory  that  the  defendant  dropped  carbolic  acid 
in  plaintiff's  eye;  that  by  the  testimony  of  all  the  experts 
carbolic  acid  dropped  in  the  eye  would  cause  excruciating 
pain;  that  several  days  after  it  was  claimed  the  defendant 
had  dropped  the  acid  in  her  eye  plaintiff's  husband  "inquired 
of  the  defendant  if  he  was  sure  he  had  not  dropped  something 
in  her  eye ;"  that  it  was  argued  that  the  plaintiff,  "a  woman 
of  heroic  nerve,"  was  able  to  bear  the  pain  without  manifest^ 
ing  any  immediate  signs  or  indications  of  pain;  that  such 
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theory  seemed  to  have  satisfied  two  juries ;  and  that  the  court 
did  not  feel  longer  justified  in  interfering  with  the  verdict. 
From  this  it  appears  that  the  court  was  satisfied  that  the  evi- 
dence was  suflScient  to  show  that  the  defendant  had  dropped 
the  acid  in  plaintiffs  eye.  The  testimony  referred  to  by  the 
Cliief  Justice  amply  supports  such  a  finding. 

But  the  trial  court  expressed  some  doubt  as  to  such  fact 
because  of  the  inquiry  of  plaintiffs  husband,  and  because  she 
did  not  complain  of  pain  at  the  time  the  acid  came  in  contact 
with  the  eye,  notwithstanding  she  complained  of  extreme 
pain  fifteen  or  twenty  minutes  thereafter.  For  these  reasons 
the  court  intimated  that,  had  he  tried  the  case  on  the  facts 
without  a  jury,  he  would  have  made  a  finding  contrary  to  that 
of  the  jury,  on  the  sole  ground  of  plaintiffs  "failure  of  pre- 
ponderance" of  the  evidence.  Because  of  such  statements  by 
the  court,  appellant  now  urges  that  the  trial  court  ought  to 
have  granted  his  motion  for  a  new  trial,  and  abused  his 
discretion  in  refusing  it.  The  trial  court  being  satisfied  that 
the  verdict  was  justified  by  the  evidence  did  not  feel  author- 
ized to 'interfere  with  it  upon  the  ground  only  that,  had  he 
tried  the  case  on  the  facts,  he  would  have  reached  a  different 
conclusion.  In  that  I  think  the  court  was  right  Whatever 
legal  discretion  may  rightfully  be  exercised  by  the  trial  court 
in  passing  on  motions  for  a  new  trial,  I  think  it  is  clear  that 
when  the  evidence,  both  in  point  of  law  and  of  fact,  is  suffi- 
cient to  justify  the  verdict,  and  the  trial  court  is  satisfied  of 
such  sufficiency,  he  may  not  then,  in  his  discretion,  set  it 
aside  on  the  sole  ground  that,  had  he  tried  the  case  on  the 
facts,  he  would  have  reached  a  different  conclusion.  To  hold 
otherwise  is  to  hold  that  the  court  in  its  discretion  may  in- 
vade the  duty  to  decide  by  setting  aside  verdicts  until  he  has 
found  a  jury  to  agree  with  him. 
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HAREIS  V.  OGDEN  STEAM  LAUNDRY  COMPANY. 

No.  2229.    Decided  September  15,  1911  (117  Pac.  700). 

1.  Appeal  aitd  Error — Presumptions.  The  Supreme  Court  must 
assume  that  the  Jury  followed  the  instructions,  unless  the  Te^ 
diet  and  record  show  the  contrary.     (Page  442.) 

2.  Master  and  Servant — Injxjries — Actions — Sutficienct  of  Evi- 
dence. In  an  employee's  action  for  personal  injuries  by  having 
his  arm  caught  in  a  wheel  after  he  had  become  dizzy  from  the 
fumes  of  gasoline  used  in  dry  cleaning,  evidence  held  to  sustain 
a  finding  that  the  foreman  knew  of  the  dangers  incident  to 
gasoline  fumes  as'  used  by  defendant.    (Page  442.) 

3.  Master  and  Servant — Similar  Facts.  In  an  employee's  action 
for  personal  injuries  by  having  his  arm  caught  in  a  revolving 
wheel,  after  he  had  become  dizzy  from  gasoline  fumes,  and  had 
fallen  against  it,  in  which  the  answer  denied  knowledge  of  the 
effect  of  gasoline  fumes,  and  that  it  had  the  effect  claimed  by 
plaintiff,  evidence  was  admissible  as  to  the  effect  of  gasoline 
fumes  upon  witnesses.     (Page  442.)  • 

4.  Evidence — Opinion  EJviDENCfB — ^Nonexpert  Testimony.  Nonex- 
perts who  had  witnessed  the  effect  of  gasoline  fumes  on  persons 
working  in  a  room  could  testify  that  its  effect  in  the  instances 
they  had  seen  was  to  cause  dizziness.    (Page  443.) 

6.  Evidence — Presumptions — Unipormitt  of  Natural  Phenomena. 
It  is  presumed  that  individuals  of  both  sexes  are  normal  as  to 
natural  functions  of  the  body  or  organs  until  the  contrary  ap- 
pears; 80  that,  if  gasoline  fumes  are  shown  to  cause  dizziness 
to  a  number  of  persons  coming  in  contact  therewith  under  cer- 
tain conditions^  it  may  be  presumed,  in  absence  of  contrary  evi- 
dence, that. all  persons,  irrespective  of  some  difference  in  age, 
will  be  similarly  affected  under  similar  circumstances.  (Page 
444.) 

6.  Appeal  and  EiRROR — Verdict — Conclusiveness.  If  there  is  any 
substantial  evidence  to  support  every  fact  essential  to  a  re- 
covery, the  Supreme  Court  cannot  interfere  with  the  verdict 
(Page  446.) 

7.  Appeal  and  Error — Findings — Conclusiveness — Weight  or  Evi- 
dence. The  Supreme  Court  cannot  determine  what,  if  any, 
weight  should  be  given  to  the  evidence  of  a  particular  witness. 
(Page  447.) 
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Appeal  from  District  Court,  Second  District;  Ron.  J.  A. 
Howell,  Judge. 

Action  by  Frank  B.  Harris,  an  infant,  by  Telia  D.  Harris, 
his  guardian,  against  the  Ogden  Steam  Laundry  Company. 

Judgment  for  plaintiff.    Defendant  appeals. 

Affirmed. 

C.  8.  Varian  for  appellant 

H,  H.  Henderson  and  J.  A.  Davis  for  respondent* 

FRICK,  C.  J. 

Frank  B,  Harris,  a  minor,  who  will  hereinafter  be  called 
respondent,  commenced  this  action  by  his  guardian  ad  litem 
to  recover  for  personal  injuries  alleged  to  have  been  sustained 
by  him  through  the  negligence  of  appellant. 

The  complaint,  after  stating  that  the  respondent  is  a 
minor  of  the  age  of  seventeen  years,  that  a  guardian  had  been 
appointed  for  him,  and  after  alleging  the  corporate  capacity 
and  business  of  appellant,  proceeds  as  follows:  "That  on  the 
10th  day  of  May,  1909,  plaintiff  was  employed  by  the  defend- 
ant to  work  in  its  laundry,  in  what  is  known  as  its  Mry  clean- 
ing department.^  That  said  department  consists  of  a  room 
about  ten  feet  square  and  seven  and  one-half  feet  high,  and 
in  said  room  there  are  two  revolving  washing  machines  and 
one  revolving  extractor.  That  clothes  are  cleaned  by  putting 
them  in  said  washing  machines,  which  contain  about  seventy 
(70)  gallons  of  gasoline.  Then,  after  the  clothes  are  washed, 
they  are  taken  from  the  washing  machine  and  placed  in  the 
extractor  for  drying.  That  said  extractor  when  in  use  makes 
about  nine  hundred  (900)  revolutions  a  minute.  That  when 
said  washing  machine  and  extractor  are  in  use,  gaaeous 
fumes  arise  from  the  gasoline,  then  and  there  being  used,  in 
such  quantities  as  to  cause  dizziness,  sickness,  and  uncon- 
sciousness to  a  person  working  in  said  room.  That  on  the 
aftemooa  of  the  11th  day  of  May,  1909,  being  the  afternoon 
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of  the  second  day  of  his  employment,  while  he  was  in  the 
performance  of  his  duties  and  working  in  said  room,  and 
while  said  washing  machines  and  extractor  were  then  and 
there  being  used,  he  was  made  sick  and  dizzy  and  was  over- 
come by  the  fimies  of  the  gasoline  then  and  there  being 
used,  so  that  he  stumbled  and  fell  and  brought  his  right  ann 
in  contact  with  the  clothes  that  were  then  and  there  being 
dried  in  said  extractor,  and  without  fault  on  his  part  his  ann 
was  twisted  off  at  the  elbow  joint  and  left  in  said  extractor. 
That  by  said  twisting  it  has  been  necessary  for  plaintiff  to 
have  his  right  arm  amputated  about  four  inches  above  the 
elbow.  Plaintiff  further  alleges  that  on  said  day  he  was  in- 
experienced with  the  use  of  machinery,  and  with  the  effect 
of  the  gasoline  fumes  arising  from  the  use  of  gasoline  then 
and  there  being  used.  That  the  defendant  did  not  give  him 
any  proper  instructions  concerning  the  effect  of  the  gasoline 
fumes,  all  of  which  the  defendant  knew,  or  which  by  the  ex- 
ercise of  ordinary  care  could  have  been  known,  and  was  un- 
known to  the  plaintiff.  That  the  defendant  did  not  warn  him 
of  the  danger  arising  from  said  gaseous  fumes,  and  the  danger 
of  operating  said  machinery,  where  said  gaseous  fumes  were. 
Plaintiff  further  alleges  that  the  defendant  was  guilty  of 
carelessness  and  negligence,  in  this  to-wit:  That  the  defend- 
ant failed  to  give  him  any  or  proper  instructions  of  the 
dangerous  effects  of  the  fumes  arising  from  gasoline  as  it 
was  then  and  there  used,  and  in  failing  to  use  ordinary  care 
in  furnishing  the  plaintiff  a  safe  place  in  which  to  work." 
It  was  further  alleged  that  by  reason  of  the  carelessness  and 
negligence  of  appellant  aforesaid  the  respondent  was  perma- 
nently maimed  and  crippled,  and  that  he  sustamed  damages 
in  the  sum  of  $20,000,  for  which  he  prayed  judgment. 

Appellant  in  its  answer  admitted  the  allegations  respect- 
ing the  minority  of  respondent  and  its  own  corporate  ca- 
pacity, admitted  that  respondent  was  employed  by  it  to  work 
in  its  laundry  in  the  dry  cleaning  department,  admitted  that 
respondent  "was  injured  by  permitting  his  right  arm  to  be 
caught  in  the  extractor,  whereby  it  became  necessary  to 
amputate  the  same,     •     •     •     admits  that  this  defendant  did 
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not  give  plaintiff  any  instructions  in  or  concerning  the  effect 
of  gasoline  fmnee,  nor  warn  him  of  the  danger  arising  from 
the  same,  and  because  there  were  no  such  fumes  in  quantity 
to  be  injurious,  and  because  defendant  did  not  know  of  and 
could  not  anticipate  any  danger  from  the  fumes  of  gasoline, 
if  any  there  were  in  suflScient  quantities  to  be  injurious,  and 
defendant  denies  each  and  every  all^ation  in  the  com- 
plaint" Appellant,  in  substance,  further  affirmatively  al- 
leged that  for  more  than  two  years  it  had  conducted  a  dry 
cleaning  department  in  connection  with  its  laundry  business, 
and,  as  is  the  custom  in  carrying  on  such  departments,  appel- 
lant ^^made  use  of  gasoline  for  the  purpose  of  dry  cleaning 
the  clothes  in  the  washing  machines,"  and  that  the  fumes 
or  odors  of  the  gasoline  had  never  been  offensive,  and  that 
the  same  "are  not  deleterious  or  dangerous  in  their  effects 
upon  people,  and  are  not  liable  to  and  do  not  make  them 
dizzy  or  sick."  The  appellant  further  averred  that  respond- 
ent was  injured  through  his  own  negligence,  and  that  "the 
injury  suffered  by  the  plaintiff  was  the  result  of  an  accident, 
and  not  otherwise,  which  was  not  and  could  not  have  heen 
anticipated  or  guarded  against  by  this  defendant" 

Upon  substantially  the  foregoing  issues  there  was  a  trial 
to  a  jury,  which  resulted  in  a  verdict  in  favor  of  respond- 
ent Judgment  was  duly  entered  upon  the  verdict,  and, 
after  denial  of  a  motion  for  a  new  trial,  appellant  presents 
the  record  on  appeal: 

The  assignments  of  error  are  numerous,  but  counsel  in  his 
brief  and  ai^ument  has  grouped  them  under  four  heads  de- 
signated by  the  capital  letters  A.  B.  C.  and  D.  We  shall,  as 
briefly  as  possible,  examine  the  errors  as  grouped  by  counsel. 

The  errors  embraced  in  group  A  are  stated  by  counsel  in 
his  brief  thus :  "The  court  erred  in  permitting  witnesses  for 
the  plaintiff  to  testify  as  to  their  knowledge  of  the  effects 
of  gasoline  f lunes  acquired  by  personal  experience  and  obser- 
vation of  others."  Over  appellant^s  objections,  witnesses 
were  permitted  to  testify  substantially  as  follows:  Mr. 
Sumner,  a  witness  for  respondent,  in  effect  testified  that  he 
had  been  in  the  business  of  cleaning  with  gasoline  for  about 
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eighteen  years;  that  he  was  employed  by  appellant  in  its 
cleaning  department  in  April,  1909.  He  then  deseribed 
and  gave  the  size  of  the  rooms,  which,  he  said,  were  small 
for  the  business  in  which  appellant's  cleaning  department 
was  located.  He  also  stated  the  amonnt  of  gasoline  that  was 
used  in  the  washers  daily,  and  how  th^  and  the  extractor 
which  injured  the  respondent  were  operated.  He  then  said 
that  he  and  Mr.  Hampton,  the  man  in  charge  of  appellant's 
business  (quoting  from  appellant's  abstract),  "talked  about 
the  condition  of  the  room  (the  cleaning  room)  two  or  three 
times.  We  talked  it  over  about  the  place  being  too  small,  too 
dangerous  to  woA  in  on  account  of  fire,  and  then  being 
overcome  with  gas,  thought  it  was  unsafe,  and  I  told  him 
so,  and  he  said  it  was.  He  said  the  place  was  too  small  for 
the  amount  of  gasoline  consumed.  Every  day  they  lost  t<ai 
or  fifteen  gallons  by  evaporation."  The  witness  then  stated 
that  he  knew  the  effect  that  gasoline  fumes  had  upon  a  per- 
son, and  that  he  himself,  while  working  in  appellant's  dean- 
ing  rooms  or  department,  had  been  affected  by  the  fumes. 
He  on  both  direct  and  cross-examination  fully  stated  how 
the  fumes  affected  him,  and  it  is  not  deemed  necessary  to 
repeat  his  evidence  here.  Aiiother  witness  named  Wilson 
testified  that  he  was  a  cleaner  and  dyer;  that  he  had  used 
gasoline  in  the  business  for  about  seven  years,  and  knew  the 
properties  of  gasoline;  that  during  that  time  he  had  hem 
overcome  by  gasoline  fumes;  that  he  noted  the  effects  of 
gasoline  fumes  upon  a  girl  who  worked  in  his  establish- 
ment cleaning  clothes  with  gasoline,  and  that  she  was  over- 
come and  fainted  while  working  for  the  witness.  Another 
witness,  Mr.  Gibbe,  also  testified  that  the  gasoline  fumes  af* 
feeved  him  when  he  worked  with  or  over  gasoline,  that  he 
became  unconscioua,  and  that  the  effect  was  like  becoming 
intoxicated.  Mr.  Harms,  state  chemist,  also  testified  what 
effect  the  fumes  of  gasoline  had  upon  him,  but  that  he  did 
not  know  from  personal  experience  whether  such  fumes  had 
ever  affected  others  as  they  had  him.  Appellant's  foreman, 
who,  at  and  prior  to  the  time  of  the  injury,  was  in  charge 
of  its  business,  also  testified  that  ^n[>efore  May  11th  I  had 


Digitized  by 


Google 


Habsis  v.  Laundby  Co.  441 

beard  of  people  being  overcome  by  gasoline  fumes  under 
certain  circumstances.  Q.  What  conditions?  A.  Why, 
it  may  be  that  a  man  is  very  closely  confined  in  a  room  where 
gasoline  is  used,  where  there  is  no  current  of  air,  that  he 
might  be  overcome  with  the  fumes,  or  it  might  affect  him 
in  such  a  way  that  it  would  make  him  dizzy,  but  that  he 
would  have  plenty  of  time  or  warning  to  get  o\it  into  the 
fresh  air."  This  witness,  in  his  subsequent  testimony,  modi- 
fied these  statements  and  disclaimed  notice.  It  is  contended 
that  it  was  error  to  admit  in  evidence  these  isolated  instances 
of  the  effects  of  gasoline  fumes  upon  others  because  those  few 
instances  did  not  establish,  nor  tend  to  establish,  that  those 
who  had  charge  of  appellant's  business  had  any  knowledge  of 
such  effects,  or  such  instances ;  further,  that  the  few  instances 
testified  to  did  not  constitute  such  a  general  condition  upon 
the  subject  from  which  knowledge  might  be  imputed  to  appel- 
lant It  is  conceded  by  appellant's  ooimsel  in  his  brief,  stating 
it  in  his  own  language,  that  "if  these  alleged  occurrences  had 
taken  place  at  the  plant  of  the  defendant,  and  the  employees 
of  the  defendant  had  been  apparently  affected  by  the  fumes 
of  gasoline  while  engaged  in  working  with  it,  evidence  thereof 
would  probably  have  been  relevant  and  admissible  upon  the 
question  of  knowledge  of  the  properties  of  gasoline  and  the 
effects  of  the  fumes  upon  those  employees."  The  court  in 
charging  the  jury  limited  the  effects  of  the  foregoing  evi 
dence  in  the  following  instruction:  "You  are  instructed  that 
one  or  more  individual  instances  of  persons  being  overcome 
by  the  fumes  of  gasoline  are  not  suflScient  to  establish  a  gen- 
eral knowledge  of  the  dangerous  effects  to  be  anticipated  from 
the  inhalation  of  such  fumes  by  persons  having  the  ordinary 
mental  and  physical  faculties  and  characteristics  of  human 
beings;  nor  are  they  sufficient  to  charge  the  defendant  here 
with  knowledge  of  such  effects  unless  in  fact  known  to  it,  and 
consequently  with  negligence  because  of  its  failure  to  antici- 
pate and  guard  its  employees  against  them."  Ootmsel  prac- 
tically concedes  that  this  instruction  limited  the  effect  of  the 
evidence,  but  suggests  that  the  jury  in  all  probability  did 
not  heed  the  charge. 
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We  must,  however,  assume  that  the  jury  did  follow  the 
charge  of  the  court,  unless,  in  view  of  the  whole  record  and 
the  result  reached,  the  contrary  is  made  apparent. 
As  we  understand  him,  eoimsel  insists  that  this  is  1 

made  apparent  for  the  reason  that  the  other  evidence 
which  was  given  upon  the  question  of  appellant's  knowledge 
with  respect  to  the  effect  of  the  fumes  of  gasoline  upon  per- 
sons is  entirely  unworthy  of  belief.    Whether  such  was  the 
case  was,  however,  a  question  for  the  jury,  and  not  for  us. 

There  was  some  direct  evidence  before  the  jury  that  the 
person  in  charge  of  appellant's  laundry  business  had  knowl- 
edge of  the  effects  of  gasoline  fumes,  and  that  he  possessed 
such  knowledge  before  respondent  was  employed  and 
before  the  accident  occurred.     If  the  jury  believed  2 

this  evidence,  as  they  had  a  right  to  do,  it  was  alone 
sufficient  to  sustain  a  finding  that  the  man  in  charge  of  and 
who  was  responsible  for  the  conduct  of  appellant's  business 
had  knowledge  of  the  dangers  incident  to  the  fumes  of  gaso- 
line when  used  in  such  quantities  as  appellant  was  doing,  and 
when  confined  in  rooms  such  as  were  used  by  it.  We  must  as- 
sume that  the  jury  followed  the  instruction  given  by  the  court, 
and  in  doing  so  did  not  consider  the  evidence  relating  to  the 
isolated  instances  of  the  effects  of  the  fumes  of  gasoline  for 
the  purjwse  of  imputing  knowledge  thereof  to  the  appellant 
In  view  of  this,  there  was  no  error  in  admitting  the  evidence 
in  question ;  besides,  as  we  shall  see,  it  was  admissible  upon 
another  issue.  We  have  had  less  hesitancy  in  arriving  at  this 
conclusion  because  of  other  charges  which  the  court  gave  in 
connection  with  the  charge  we  have  set  forth. 

In  view  of  the  other  issue    mentioned,  we  are  of 
the  opinion  that  the  admission  of  the  testimony  re-  3 

specting  the  effects  of  gasoline  fumes  upon  the  indi- 
viduals named  was  proper.  When  it  is  remembered  that  the 
appellant  in  its  answer  not  only  denied  any  knowledge  of 
the  effects  of  gasoline  fumes  upon  persons,  but  went  farther, 
and  explicitly  denied  that  gasoline  fumes  had  the  effects 
alleged  by  respondent,  it  then  was  incumbent  upon  him,  just 
as  the  court  charged  the  jury,  to  prove  both  the  effects  of 
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gasoline  fumes  upon  persons  and  that  the  appellant  had 
knowledge  thereof,  or  to  prove  facts  from  which  such  knowl- 
edge could  be  imputed  to  it  It  is  true  respondent  might 
have  produced  experts,  if  such  could  have  been  found,  who 
might  have  told  the  court  and  jury  what  the  properties  of 
gasoline  are,  and  what  the  usual  or  ordinary  effects  of  the 
fumes  upon  persons  coming  in  contact  with  them  are. 

The  question  still  remains.  Was  that  the  only  method  by 
which  the  effects  that  gasoline  fumes  have  upon  persons  can 
be  proved?     If  there  were  witnesses  who  had  seen 
and  observed  the  effects  of  such  fumes  upon  them-  4 

selves  and  others,  why  could  not  they  give  their  knowl- 
edge and  experience  with  regar4  to  the  effects  observed  by 
them?  Does  it  require  a  chemist  or  one  learned  in  the 
effects  of  gases  upon  human  beings  to  tell  us  what  the  actions 
or  conduct  of  certain  persons  under  disclosed  conditions 
were?  After  all,  is  it  not  true  that  all  the  witnesses  told 
the  jury  was  that  whenever  they  and  some  other  persons 
came  in  contact  with  gasoline  fumes  such  fumes  produced 
certain  symptoms  which  could  be  seen  and  observed  by  all  ? 
In  view,  therefore,  that  appellant  had  denied  that  gasoline 
fumes  had  the  effects  alleged  by  respondait,  or  that  such 
fumes  had  any  deleterious  effects  upon  persons,  he  had  to 
prove,  if  he  could,  what  he  had  alleged  in  this  regard.  This 
is  just  what  respondent  did  by  showing  the  effects  gasoline 
fumes  had  upon  other  persons  and  upon  himself.  While  it 
might  require  an  expert  to  inform  the  jury  what  the  precise 
properties  of  alcohol  are,  and  in  that  connection  might  also 
tell  them  just  what  effect  alcohol  has  upon  the  brain  or  other 
organs  and  thus  upon  the  functions  of  such  organs,  yet  we 
think  no  one  would  seriously  contend  at  this  late  date 
that  a  layman  may  not  testify  to  what  effects  he  observed 
alchohol  had  upon  himself  as  well  as  upon  others  who  had 
used  it,  or  who  had  come  in  contact  with  it  as  he  had.  It 
may,  therefore,  be  quite  correct,  as  counsel  contends,  that  the 
showing  of  the  effects  of  the  gasoline  fumes  in  a  few  in- 
stances was  insufficient  to  charge  appellant  with  notice  of 
such  effects,  yet  the  effects  of  gasoline  shown  in  those  few 
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instances  is  some  evidence  relative  to  the  effects,  that  such 
fumes  had  upon  persons.  In  this  r^ard  counsel  contends 
that  the  evidence,  in  order  to  make  it  proper  at  all,  should 
have  shown  that  the  effects  testified  to  were  the  effects  that 
gasoline  fumes  have  upon  ordinary,  or  upon  the  ^^av^'age 
individual,''  and,  since  the  witnesses  did  not  state  that  gaso- 
line fumes  affected  the  ordinary  or  average  individual  as  it 
affected  them  and  the  others  they  saw  in  the  several  instances 
testified  to,  therefore  the  evidence  was  improper  for  every 
purpose.     We  cannot  agree  with  this  contention. 

It  is  a  presumption  of  law  of  imiversal  application  that 
individuals  of  both  sexes  are  presumed  normal  so  far  at 
least  as  natural  functions  ^of  the  body  or  organs  are  con- 
cerned until  the  contrary  is  made  to  appear.  If,  therefore, 
certain  gases  or  fumes  emanating  from  any  liquid  or  other 
substance,  when  coming  in  contact  with  a  person,  have 
certain  effects  upon  the  brain  or  other  organs  of  the  5 

body,  and  these  effects  are  also  g^^own  to  have  occurred 
in  a  number  of  individuals,  is  it  not  fair  to  infer  that  all  per- 
sons will  be  smilarly  affected  under  like  or  similar  circum- 
stances? While  such  evidence  no  doubt  is  not  conclusive 
upon  the  subject,  yet  it  is  evidence  that  may,  and  ought  to, 
be  considered.  Counsel's  contention  that  the  evidence  was 
improperly  admitted  because  it  was  not  shown  that  the  ef- 
fect of  the  fumes  was  had  upon  persons  who  were  sur- 
rounded by  similar  conditions  that  respondent  was  is  not 
tenable.  While  the  evidence  in  this  regard  might  have  been 
more  specific,  yet  we  think  it  is  dear  that  in  all  cases  save  one 
the  persons  affected  were  shown  to  have  been  more  favor- 
ably situated  to  escape  the  effect  of  the  fumes  than  was  the 
respondent  at  and  just  preceding  the  accident  We  think 
the  jury  were  justified  in  assuming  that  the  individuals  who 
were  affected  were  normal,  and  that  like  or  similar  effects 
would  manifest  themsdves  in  other  normal  individuals. 
We  are  of  the  opinion  that  the  mere  fact  that  the  respondent 
was  some  years  younger  than  the  others  who  were  affected 
by  the  fumes  cannot  change  the  rule  to  any  appreciable  ex- 
tent.   At  any  rate,  the  difference  of  age,  and  what,  if  any. 
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effect  this  should  have,  in  the  absence  of  any  evidence  upon 
the  subject,  is  a  matter  not  to  be  arbitrarily  controlled  by  the 
court,  but  must  be  left  to  the  jury  to  be  determined,  like  many 
other  matters,  as  best  they  can  in  view  of  all  the  evidence 
before  them. 

The  next  is  group  B,  and  this  group  is  covered  by  counsel 
in  the  following  language:  "The  court  erred  in  admitting 
the  testimony  of  the  witness  Harms  as  to  the  properties  of 
gasoline  and  the  effects  of  inhaling  its  vapors  upon  the  hu- 
man system.''  This  witness  was  an  experienced  chemist 
and  legally  qualified  to  testify  as  an  expert  in  chemistry. 
He  was  asked  whether  from  his  experience  and  study  he 
could  tell  what  the  effects  of  gasoline  fumes  were  upon  the  hu- 
man system.  He  answered:  "The  primary  effects  are  a 
slight  headache,  then  followed  by  a  sense  of  dizziness,  and 
that  is  followed  usually  by  numbness,  a  gradual  loss  of 
senses,  and,  of  course,  as  the  stage  progresses,  a  weakness  and 
complete  loss  of  senses ;  in  other  words,  a  person  becomes  in- 
sensible. Up  to  this  point  is  my  own  personal  experience, 
in  my  work  with  gasoline,  of  which  I  do  a  great  deal  for  the 
Or^on  Short  Line  Railway,  and  testing  gasoline,  and  also 
in  other  work  in  my  laboratory."  The  substance  of  the  ob- 
jection to  this  testimony  is  that  the  effect  testified  to  by  the 
vritness  is  limited  to  himself,  and  does  not,  as  it  should,  give 
what  effect,  if  any,  gasoline  fumes  have  upon  persons  gen- 
erally: This  is  no  doubt  true;  but  if  we  are  right  with 
respect  to  what  we  have  said  upon  the  preceding  group  of 
errors,  then  this  group  must  follow  the  preceding  one. 

The  mere  fact  that  the  witness  might  perhaps  have  given 
his  opinion  of  the  properties  of  gasoline  and  have  given  the 
effect  of  its  fumes  upon  a  normal  human  being  when  coming 
in  contact  with  such  fumes  did  not,  for  the  reasons  we  have 
given,  disqualify  him  from  stating  what  the  effects  of  the 
fumes  were  upon  him. 

The  next  in  order  is  group  C.  This  group,  however,  is  not 
argued,  except  in  connection  with  group  D,  which,  giving 
it  in  counsel's  own  language,  is  as  follows :  "The  court  erred 
in  refusing  to  direct  a  verdict  for  the  defendant  and  in  over^ 
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ruling  the  motion  for  a  new  trial.  The  verdict  is  contrarj 
to  law  and  paragraph  one  of  the  charge.''  In  this  group  coun- 
sel discusses  various  propositions.  We  will  consider  the  con- 
tention that  the  verdict  is  contrary  to  law  and  paragraph 
one  of  the  charge  first  This  contention  is,  in  our  opinion, 
not  tenable.  In  view  of  all  the  evidence,  we  think  the  ques- 
tion of  whether  appellant  is  liable  or  not  is  one  of  fa<^ 
Counsel  does  not  complain  that  the  court  did  not  properly 
and  correctly  charge  the  jury  with  regard  to  the  law  ap- 
plicable to  the  facts.  We  have  carefully  examined  the  whole 
charge,  and  from  it  we  are  convinced  that  the  court  fully  pro- 
tected the  legal  rights  of  appellant.  Indeed,  it  is  not  so 
clear  that  the  court  did  not  go  farther  in  some  instances  in 
protecting  the  appellant  than  the  law  justifies.  Nor  do  we 
think  that  the  verdict  is  contrary  to  paragraph  one  of  the 
charge.  We  are  convinced  that  there  was  some  evidence  of  a 
substantial  character  in  favor  of  respondent  upon  every  ele- 
ment contained  in  said  paragraph.  This  being  so,  we  are 
precluded  from  interfering  with  the  verdict  Nor  do  we 
think  the  court  erred  in  refusing  to  direct  a  verdict  for  ap- 
pellant. Under  this  head  counsel  specially  calls  our  attention 
to  certain  features  of  the  testimony  of  certain  witnesses,  in- 
eluding  the  respondent,  and  to  the  improbability  of  the  truth- 
fulness of  some  statements  made  by  them  in  view  of  certain 
circumstances  disclosed  by  the  record. 

Counsel  recognizes  the  law  of  this  jurisdiction  that,  where 
there  is  any  substantial  evidence  in  support  of  every  essential 
fact  which  is  necessary  to  be  established  to  entitle  a  recovery, 
we  are  powerless  to  interfere,  although  in  our  judg- 
ment, if  we  passed  on  the  facts,  the  verdict  should  6 
have  been  otherwise,  or  is  against  the  weight  of  the 
evidence.  Counsel,  however,  urges  that,  in  view  of  the 
whole  evidence,  we  should  say  as  a  matter  of  law  that  some 
of  the  statements  made  by  some  of  the  witnesses  cannot  be 
considered,  and  hence  the  question  confronting  us  is  as 
though  there  were  no  evidence  upon  a  material  issue  in  the 
case.  For  instance,  counsel  argues  that,  in  view  of  the  cir- 
cumstance just  alluded  to,  there  is  no  evidence  that  ai^l- 
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lant  Lad  any  knowledge  respecting  the  dangerous  character 
and  effect  of  the  fumes  of  gasoline  upon  persons  ooming 
in  contact  with  it  in  its  business  of  diy  cleaning.  While 
upon  this  point  the  evidence  in  our  judgment  is  inconclusive 
and  not  as  satisfactory  as  it  might  be,  yet  there  is  some  sub- 
stantial evidence  in  the  affirmative  upon  the  proposition.  If 
we  are  right  in  this  conclusion,  and  we  are  convinced  that  we 
are,  then  the  whole  question,  disguise  it  as  we  may,  simply 
resolves  itself  into  our  passing  upon  what  witnesses  are  to  be 
believed  and  what,  if  any,  weight  should  be  given  to  particu- 
lar evidence  or  statements  made  by  some  witness  or  witnesses. 

This  we  cannot  do.  We  cannot  interfere  in  cases  that  are 
doubtful  with  regard  to  the  facts  any  more  than  we  can  in 
cases  that  are  clear  upon  the  facts.  The  test  is  as  to  whether 
there  is  any  substantial  evidence  upon  every  material  issue 
which  must  be  established  in  order  to  authorize  a  re- 
covery. If  there  is,  we,  like  the  losing  party  in  the  7 
case,  must  submit  to  the  verdict,  although  like  he, 
we  might  think  it  should  have  been  the  other  way.  Nor  did 
the  court  commit  any  legal  error  in  refusing  to  grant  a  new 
triaL  While  the  trial  court  in  the  discretion  vested  in  it 
might,  perhaps,  have  been  justified  in  granting  a  new  trial 
upon  certain  features  of  this  case,  yet  the  record  is  not 
such  as  discloses  an  abuse  of  discretion  in  that  regard. 

There  being  no  abuse  of  discretion  therefore,  and  no  errors 
of  law,  but  one  result  is  permissible,  and  that  is,  that  the 
judgment  should  he  affirmed.  It  is  so  ordered.  Costs  to 
respondent. 

McCARTT  and  STRAUP,  JJ.,  concur. 


McCOianCK  V.  LEVY. 
No.  2155.    Decided  September  15,  1911  (118  Pac.  558). 

MOBTGAGES — ^EXECUTION — FRAUD— DUBESfl — EJVIDENCE.        In     a     SUlt     tO 

foreclose  a  mortgage,  evidence  held  to  warrant  a  finding  that 
defendant  had  not  been  induced  by  fraud  or  duress  to  execute 
the  same. 
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Appeal  from  Di&trict  Court,  Third  District;  Hon.  C.  TF. 
Morse,  Judge. 

Action  by  W.  S.  McComick  against  Marie  Levy, 
Judgment  for  plaintiff.     Defendant  appeals. 

Apfibmed. 

See,  also,  37  Utah,  134,  106  Pac.  6G0. 

O.  W.  Bartch  and  0.  A.  Murdoch  for  appellant 

Henderson,  Pierce,  Critchlow  i&  Barrette  for  respondent. 

McCARTY,  J. 

This  action  was  brought  to  foreclose  a  mortgage  given  to 
secure  the  payment  of  a  promissory  note.  The  complaint  is 
in  the  usual  form  for  the  foreclosure  of  a  mortgage.  The 
defendant,  in  her  answer,  admits  the  execution  of  the  note 
and  mortgage,  but  alleges  that  at  the  time  "she  was  in  a 
weak  condition  physically,  and  her  system  had  been  wrecked 
by  weakness  and  nervousness  and  sickness,"  and  that  plain- 
tiff, taking  advantage  of  her  weak  condition,  and  by  making 
certain  false  and  fraudulent  representations  (set  out  in  the 
answer),  induced  her  to  execute  the  note  and  mortgage.  A 
cross-complaint  was  interposed,  which  alleges  want  of  con- 
sideration, and  reiterates  the  charge  of  fraud  and  misrepre- 
sentation contained  in  the  answer.  The  relief  sought  by  her 
is  a  cancellation  of  the  note  and  mortgage.  Judgment  was 
rendered  in  favor  of  plaintiff. 

The  cause  has  been  tried  twice,  and  this  is  the  second  ap- 
peal taken  by  the  defendant.  The  opinion  rendered  by  this 
court  on  the  former  appeal  is  reported  in  37  Utah,  134,  106 
Pac.  660.  The  issues  presented  and  the  relief  sought  are 
practically  the  same  as  at  the  first  trial.  By  an  examination 
of  the  former  opinion,  it  will  be  seen  that  the  eause  was  re- 
versed because  the  facts  pleaded  by  defendant  in  her  answer 
and  crossrcomplaint  upon  which  she  based  her  prayer  for 
equitable  relief  were,  as  we  then  thought,  and  as  we  still 
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think,  fully  established  on  the  former  trial  by  the  testimony 
given  by  the  defendant  and  her  son,  J.  R.  Levy,  which  testi- 
mony was  corroborated,  rather  than  contradicted,  by  the 
meager  evidence  introduced  by  plaintiff  on  that  issuB.  In 
view  of  the  fact  that  the  evidence  introduced  both  by  defend- 
ant and  plaintiff  at  the  last  trial  on  the  equitable  issues  pre- 
sented by  the  pleadings  not  only  warrants  but  impels  us,  in 
disposing  of  the  cause,  to  arrive  at  a  different  conclusion, 
it  becomes  necessary  for  us  to  make  a  somewhat  detailed 
statement  of  the  facts  leading  up  to  and  surrounding  the 
execution  of  the  note  and  mortgage  as  the  same  appear  from 
the  record  presented  on  this  appeal. 

The  Sam  Levy  Cigar  Company,  hereafter  referred  to  as 
the  cigar  company,  was  incorporated  under  the  laws  of  this 
state  July  27,  1895,  with  a  capital  sto(^  of  200  shares,  at 
the  par  value  of  twenty-five  dollars  per  share.  The  company 
was  engaged  in  the  business  of  manufacturing  and  selling 
cigars  in  Salt  Lake  City,  Utah,  and  was  founded  by  Sam 
Levy,  defendant's  husband,  who  died  in  October,  1904.  De- 
fendant was  a  stockholder  and  a  director  in  the  company 
from  the  time  of  its  organization.  She  owned  fifty  shares, 
one-fourth  of  the  stock.  When  Sam  Levy  died,  defendant's 
son,  J.  R  Levy,  who  was  living  at  home  with  defendant,  be- 
came manager  of  the  business.  For  about  a  year  prior  to 
June,  1905,  the  cigar  company  was  indebted  to  plaintiff, 
who  was  and  is  doing  a  general  banking  business,  on  an  over- 
draft which  it  had  obtained  at  his  bank.  About  the  latter 
part  of  June,  J.  R  Levy,  in  pursuance  of  numerous  demands 
made  by  the  bank  on  the  cigar  company  for  the  payment  of 
the  overdraft,  called  at  the  bank  and  informed  Henry  Mo- 
Comick,  plaintiff's  son,  who  was  temporarily  in  charge  of 
the  bank,  that  the  cigar  company  was  indebted  to  parties 
other  than  the  plaintiff,  and  that  it  oould  not  pay  the  over- 
draft, and  if  pressed  for  the  money  it  would  lose  everything, 
and  no  (me  would  get  anything.  At  this  time  the  overdraft 
amounted  to  $3230.25.  Levy  explained  that  the  company 
had  a  lot  of  goods  on  hand  which  consisted  of  ^^roken  stock," 
39  Utah— 29 
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-which  was  worthless,  because  of  the  lack  of  other  material 
necessary  to  work  it  up;  that  the  goods  on  hand  cost  several 
thousand  dollars,  and  that  if  the  company  oould  obtain  more 
money  with  which  to  purchase  more  stock  it  oould  go  on 
with  the  business,  make  more  money,  and  eventually  pay 
all  of  its  obligations.  Henry  McComick  finally  agreed  to  ad- 
vance the  company  $2500,  provided  Mrs.  Levy,  who  at  that 
time  was  temporarily  absent  in  New  York,  would  guarantee 
the  payment  of  the  indebtedness  of  the  cigar  oompany  to  the 
bank,  including  the  $2500  requested.  A  telegram  was  sent 
to  Mrs.  Levy,  asking  her  if  she  would  guarantee  the  aooount 
of  the  cigar  ccwnpany.  This  telegram  was  received  by  de- 
fendant, and  answered  in  accordance  with  her  wishes  that  she 
was  willing  to  guarantee  the  indebtedness.  On  faith  of  this 
reply  telegram  Henry  McComick  prepared  a  written  guar- 
anty on  a  form  used  by  the  bank,  and  handed  it  to  J.  R 
Levy,  who  sent  it  to  defendant  for  her  signature.  Mrs.  Levy 
received  it.  Instead  of  signing  it  so  as  to  make  it  her  per- 
sonal guaranty,  as  contemplated  by  J.  R.  Levy  and  Henry 
McComick,  she  returned  it  signed,  "Sam  Levy  Cigar  Mfg. 
Co.,  by  Marie  Levy,  President.*'  In  the  meantime,  plain- 
tiff loaned  the  $2500  requested  by  J.  R  Levy  by  permitting 
the  cigar  company  to  overdraw  its  account  in  the  additional 
sum  of  $2500,  thereby  increasing  its  indebtedness  to 
$5730.82.  The  excuse  given  by  Mrs.  Levy  in  her  testimony 
why  she  did  not  guarantee  the  debt  personally  as  she  had  ex- 
pressed a  willingness  to  do  in  her  telegram,  on  the  faith  of 
which  plaintiff  loaned  the  $2500  mentioned,  was  that  she 
had  changed  her  mind.  J.  R  Levy  went  East  with  the  $2500 
advanced  the  cigar  oompany  by  plaintiff,  and  was  enabled  to 
obtain,  and  did  obtain,  for  cash  and  on  credit,  about  $10,000 
worth  of  goods.  These  goods  were  sliipped  to,  and  were  re- 
ceived by  the  cigar  oompany. 

When  this  case  was  tried  the  second  time,  J.  R  Lefvy  was 
beyond  the  jurisdiction  of  the  court,  and  his  testimony 
given  at  the  former  trial  was  read  in  evidence.  He  testified 
that  immediately  after  the  receipt  of  the  goods  by  the  cigar 
company  he,  in  pursuance  of  an  understanding  had  with 


Digitized  by 


Google 


MoCoBNicK  V.  Levy.  451 

Henry  McComick  at  the  time  he  obtained  the  loan  of  $2500 
for  the  company,  disposed  of  the  goods  as  rapidly  as  possible 
"for  cash  at  reduced  prices,  sacrifice  prices/'  and  deposited 
the  money  in  plaintiflPs  bank  to  the  credit  of  the  cigar  com- 
pany; "that  this  took  possibly  about  three  months;"  that  the 
cigar  company  was  not  permitted  to  draw  any  money  from 
the  bank  to  pay  its  Eastern  creditors ;  that  checks  were  issued 
against  the  account,  but  were  not  honored  by  the  bank.  The 
books  of  the  bank,  containing  the  account  of  the  cigar  com- 
pany, the  correctness  of  which  is  not  disputed,  show  that 
from  July  8  to  November  1,  1905,  the  time  during  which 
Levy  claims  he  was  selling  goods  *'at  reduced  prices,  sacrifice 
prices,''  and  depositing  the  proceeds  of  the  sales  in  plain- 
tiff's bank,  the  indebtedness,  the  overdraft,  of  the  cigar  com- 
pany at  the  bank  was  increased  from  $5674.27  to  $6125.92, 
and  that  during  this  period  of  nearly  four  months  not  one 
cent  was  paid  ii>,  deposited  to  the  credit  of  the  cigar  com- 
pany, to  reduce  the  amount  of  its  indebtedness,  but,  on  the 
contrary,  the  overdraft  was  increased  $452.65.  Further- 
more, plaintiff  and  Henry  McComick  both  testified  that 
during  this  time  the  cigar  company  did  its  banking  business 
with  another  bank,  and  that  no  money  was  deposited  in  plain- 
tiff's bank  to  the  credit  of  the  cigar  company. 

Considerable  evidence  was  introduced,  none  of  which  was 
denied,  tending  to  show  that  J.  R.  Levy's  reputation  for 
truth  and  veracity  in  the  conamunity  where  he  has  resided 
practically  all  his  life  was  bad.  While  counsel  for  defend- 
ant do  not  admit  that  his  testimony  should  be  rejected  as  un- 
worthy of  belief,  imless  corroborated  by  other  evidence,  they 
do  say  in  their  printed  brief:  *We  repudiated  him  in  our 
former  brief;  we  repudiate  him  again  in  our  brief  on  this 
appeal  .  .  .  It  is  too  well  known  for  argument  that 
a  thoroughly  honest  and  dutiful  son  would  never  lend  his 
influence  to  perpetuate  a  wrong  upon  his  mother."  And 
they  further  say  that  "the  only  redeeming  feature  in  his  fa- 
vor is  his  youth."  (The  record  shows  that  he  was  about 
twenty-five  years  of  age  at  the  time  the  mortgage  was  exe- 
cuted.)    The  trial  court  was  therefore  not  only  justified  in 
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holding  that  his  statement  that  he  deposited  money  in  plain- 
tiffs bank  to  the  credit  of  the  cigar  company,  which  it  was 
not  permitted  to  draw  upon  to  pay  its  Eastern  creditors,  was 
untrue,  but  was  fully  warranted  in  holding  that  his  testimony, 
relating  to  the  same  subject-matter,  and  referred  to  in  our 
former  opinion  (37  Utah,  134,  106  Pac.  661),  wherein  he  in 
effect  charged  Henry  MeComick  with  having  entered  into  a 
conspiracy  with  him  to  swindle  Eastern  merchants  out  of 
their  goods,  was  a  pure  fabrication.  In  fact,  he  was  so  tho^ 
oughly  impeached  that  the  trial  court  would  have  been  justi- 
fied in  rejecting  his  testimony  on  every  material  point,  where 
it  was  not  corroborated  by  other  evidence,  as  unworthy  of 
belief. 

When  the  debts  incurred  by  the  cigar  company  in  pur- 
chasing goods  began  to  fall  due,  and  Eastern  creditors  were 
demanding  the  payment  of  their  accounts,  Levy,  in  order,  as 
he  supposed,  to  put  the  goods  beyond  the  reach  of  the  credi- 
tors, turned  the  entire  stock  over  to  one  John  Bass,  who  was 
an  employe©  and  also  a  director  of  the  cigar  company.  The 
goods  were  delivered  to  Bass  in  installments.  He  gave  his 
promissory  note  in  favor  of  the  cigar  company  for  each  in- 
stallment as  the  goods  were  delivered.  The  value  of  the 
goods  delivered  to  Bass  under  this  arrangement  was  from 
$9500  to  $10,000.  When  Bass  got  possession  of  the  goods, 
he  gave  plaintiff  a  chattel  mortgage  on  them  for  $6000,  to 
secure  the  payment  of  the  indebtedness  represented  by  the 
notes  which  he  had  given  to  the  cigar  company  in  payment 
for  the  goods.  These  notes  had  been  discounted  by  the  bank, 
and  the  amount  thereof,  less  the  discount,  placed  to  the  credit 
of  the  cigar  company,  which  more  than  paid  its  indebted- 
ness to  the  bank.  The  cigar  company  was  permitted  to  and 
did  draw  from  the  bank  sums  of  money  which  in  the  aggre- 
gate were  equal  to  its  credit  balance.  From  this  time  on 
until  the  execution  of  the  note  and  mortgage  in  question,  the 
business  was  carried  on  in  the  name  of  Bass,  who  did  the 
banking  of  the  concern  with  plaintiffs  bank.  Bass  soon  had 
an  overdraft  at  the  bank  which  kept  increasing  imtil  Janu- 
ary 26,  1906,  when  it  amounted  to  $1624.48. 
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Counsel  for  defendant  contend  with  much  earnestness  that 
the  only  inference  fairly  deducible  from  the  evidence  is 
that  the  transfer  of  the  goods  to  Bass  was  made  in  pur- 
suance of  a  scheme  entered  into  by  McCornick,  J.  R  Levy, 
and  Bass  to  defraud  the  cigar  company  out  of  its  property 
and  to  ultimately  mislead  defendant  as  to  the  true  status 
of  the  goods,  and  then,  by  fraudulent  representations  induce 
her  to  execute  the  note  and  mortgage  in  question.  Under  the 
facts  as  presented  by  this  appeal,  we  fail  to  see  in  what  way 
the  turning  of  the  goods  over  to  Bass  tended  to  mislead  de- 
fendant, or  in  what  way  the  transaction  was  fraudulent  as 
to  her  or  her  interests.  Counsel  for  defendant,  however,  seem 
to  consider  the  transaction  of  vital  importance,  and  have  de- 
voted considerable  space  in  their  printed  brief  to  the  dis- 
cussion of  the  assignment  of  error  presenting  this  question. 
We  shall  therefore  briefly  consider  that  phase  of  the  con- 
troversy, and  refer  to  a  few  facts  and  circumstances  which 
we  think  conclusively  show  that  defendant's  interests  were 
in  no  way  prejudiced  or  injured  by  the  transfer  of  the  goods 
to  Bass,  and  that  such  transfer  was  no  part  of  any  scheme 
of  the  parties  mentioned  to  ultimately  induce  her  to  execute 
the  note  and  mortgage  in  suit. 

Before  referring  to  the  evidence  on  this  point,  we  invite 
attention  to  the  relation  that  J.  R.  Levy  bore  to  defendant, 
in  a  business  sense,  in  this  and  the  other  transactions  to 
which  we  have  referred.  Defendant  called  members  of  her 
family,  who  testified  that  she  had  "implicit  confidence  in  her 
son  Joe"  (J.  R.  Levy)  and  relied  upon  him  in  business 
transactions;  "that  when  Joe  Levy  asked  her  to  sign  an  in- 
strument she  would  do  so  without  looking  at  the  instrument, 
or  knowing  anything  about  what  the  instrument  contained." 
Mrs.  Levy,  defendant,  testified  that  prior  to  the  first  trial 
of  this  cause  she  had  "full  confidence"  in  her  son,  J.  R. 
Levy,  and  that  "Joe  took  possession  of  the  (cigar)  business 
after  his  father  died.  ...  I  left  that  all  to  Joe.  Joe 
had  everything  to  do  with  it.  He  took  possession  of  every- 
thing when  his  father  died.  ...  I  never  took  any  in- 
terest in  it — ^never  paid  any  attention  to  it"     It  is  there- 
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fore  established  that  defendant,  as  a  stockholder  and  director 
of  the  cigar  company,  delegated  whatever  power  and  au- 
thority she  possessed  to  act  for  the  company  in  the  manage- 
ment of  its  business  affairs  to  J.  R  Levy. 

Counsel  for  defendant,  however,  assert  that  Mrs.   Levy 
was  made  president  and  director  of  the  company  without  her 
consent    or    knowledge,    and    that    this    was    accomplished 
through  the  fraud  of  plaintiff  and  J.  R  Levy.    In  the  course 
of  their  printed  argument,  they  say:     "It  seems,  now  that 
the  purchase  of  goods  in  New  York  had  been  determined  by 
them,  they  deemed  it  necessary,  in  maturing  this  fraud,  to 
have  directors,  and     .     .     .     papers  purporting  to  be  the 
oaths  of  oflSce,  as  directors,  of  J.  R  Levy,  John  Bass,  and 
M.  E.  Levy,  were  filed  in  the  ofiice  of  the  county  clerk  in 
Salt  Lake  City  on  the  Ist  day  of  July,  1905,  one  day  after 
the  $2500  had  been  advanced  to  purchase  the  goods  in  Xew 
York,"  and  that  therefore  any  apparent  neglect  or  inatten- 
tion on  her  part  as  an  officer  of  the  company  ought  not  to 
militate  against  her  in  this  action.     We  have  examined  the 
record  with  the  utmost  care,  and  fail  to  find  any  evidence 
whatever  from  which  it  can  be  inferred  that  either  W.  S.  or 
Henry  McComick  had  anything  to  do  with  having  Mrs. 
Levy,  J.  R  Levy,  and  John  Bass,  or  any  of  them,  become 
directors  of  the  cigar  company.    In  fact,  the  evidence,  with- 
out conflict,  shows  that  neither  plaintiff  nor  any  agent  of 
his  had  anything  to  do  with  making  either  of  the  parties 
mentioned  a  director  of  the  company.    Mrs.  Levy  became  a 
director  at  the  time  the  company  was  organized,  July  27, 
1895.    It  seems  that  she  was  re-elected  or  appointed  director 
in  June,  1905.    When  her  oath  of  office  as  director  (the  one 
referred  to  by  counsel)  was  filed  in  the  office  of  the  county 
clerk,  neither  plaintiff  nor  Henry  McComick  had  ever  seen 
her  or  communicated  with  her.     And  the  record  also  shows 
that  neither  plaintiff  nor  Henry  McComick  ever  saw  or  heard 
of  John  Bass  until  some  four  months  after  he  was  made  di- 
rector. 

The  evicjenee,  except  that  given  by  J.  R  Levy  himself, 
shows  that  he  entered  into  the  several  transactions  referred  to, 
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including  the  transfer  of  the  goods  to  Bass,  for  the  purpose 
of  furthering  his  own  interests  and  the  interests  of  the  cigar 
company,  and  not  for  the  purpose  of  benefiting  the  plaintiff 
and  advancing  his  interests  at  the  expense  of  defendant  and 
the  cigar  company,  as  counsel  for  defendant  seem  to  contend. 
Bass  was  in  possession  of  the  goods  from  about  November  2, 
1905,  until  the  execution  of  the  note  and  mortgage  in  ques- 
tion, a  period  of  about  three  months.  During  this  time,  he 
permitted  the  cigar  company  to  draw  out  of  the  business  about 
$2325.  This  was  done  by  Bass  issuing  checks  on  plaintiflPs 
bank  in  favor  of  the  cigar  company,  which  were  paid  by  plain- 
tiff through  his  bank.  The  cigar  company  also  obtained 
$1036  by  discounting  the  Bass  notes,  making  a  sum  total  of 
$3361  which  it  drew  out  of  the  business  and  used  in  some 
manner.  And  if  the  testimony  of  J.  R  Levy  is  to  be  believed 
plaintiff,  at  the  time  of  the  execution  of  the  note  and  mort- 
gage, gave  him  $1500,  which  went  into  the  fund  of  the  cigar 
company,  making  $4861  in  the  shape  of  dividends  which  the 
cigar  company  realized  from  the  business  during  the  three 
months  Bass  was  in  charge  of  it.  On  the  other  hand,  the  in- 
debtedness to  plaintiff  growing  out  of  this  cigar  business  had 
increased  more  than  $450.  It  is  therefore  idle  to  contend 
that  plaintiff  profited  by  the  turning  of  the  goods  over  to  Bass 
at  the  expense  of  either  the  defendant  or  the  cigar  company. 
Furthermore,  at  the  time  Bass  came  into  possession  of  the 
goods,  the  proposition  of  Mrs.  Levy  giving  a  mortgage  on  her 
property  to  secure  the  debt  of  the  cigar  company  to  plaintiff, 
or  any  other  debt  growing  out  of  or  connected  with  the  busi- 
ness, had  not  been  mentioned;  and  there  is  nothing  in  this 
record  to  show  that  such  a  thing  had  ever  been  thought  of  by 
any  of  the  parties  to  the  transaction. 

Some  time  in  January,  1906,  another  firm  was  formed, 
known  as  J.  R.  Levy  &  Bro.  It  was  composed  of  J.  R.  Levy 
and  his  brother,  Harold  Levy,  and  was  organized  for  the  pur- 
pose of  succeeding  to  and  taking  over  the  business  of  the  cigar 
company.  J.  R.  Levy  testified  that  it  was  created  in  pur- 
suance of  suggestions  made  by  plaintiff  to  him  to  go  into  busi- 
QeeB  for  himself.    Plaintiff  emphatically  denied  that  he  made 
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any  such  suggestion^  or  that  he  had  anything  to  do  with  the 
creation  of  the  firm.  It  is  unimportant,  however,  which  of 
the  two  conceived  the  idea.  The  new  firm  commenced  doing 
business  with  plaintiff  January  16,  1906,  by  making  a  de- 
posit of  $785  in  his  bank.  In  the  meantime,  the  creditors  of 
the  cigar  company  were  demanding  payment  of  their  accounts 
and  threatening  to  commence  proceedings  against  the  cigar 
company  to  have  it  declared  a  bankrupt,  unless  some  satis- 
factory arrangements  were  made  for  the  payment  of  their 
claims.  J.  R  Levy  testified :  "I  reported  it  to  W.  &  Mc- 
Comick  if  the  goods  were  not  paid  for  within  a  certain  length 
of  time  they  (the  creditors)  would  throw  the  company  into 
bankruptcy,  and  that  the  Sam  Levy  Cigar  Manufacturing 
Company  had  absolutely  no  funds  ;'*  that  McComick  advised 
him  to  make  an  effort  to  settle  with  the  creditors  for  twenty 
or  thirty  cents  on  the  dollar.  McComick  denied  that  he  gave 
any  such  advice,  but  claimed  that  the  proposition  came  from 
Levy,  who  claimed  that  he  could  settle  with  the  creditors  for 
twenty  cents  on  the  dollar,  and  wanted  McComick  to  advance 
the  money  with  which  to  make  the  settlement ;  that  he  (Mc- 
Comick) expressed  a  willingness  to  advance  the  money,  pro- 
vided Levy  would  furnish  him  good  security  for  all  existing 
indebtedness  to  his  bank  growing  out  of  the  cigar  company's 
business,  including  the  Bass  overdraft  and  the  money  re- 
quired to  settle  with  other  creditors;  that  Levy  assured  him 
that  if  he  would  advance  this  money  defendant  would  secure 
the  payment  of  the  entire  indebtedness  by  giving  a  mortgage 
on  certain  real  estate  owned  by  her.  Soon  thereafter  (Jan- 
uary 22,  1906)  J.  R  Levy  sent  a  telegram,  of  which  the  fol- 
lowing is  a  copy,  to  plaintiff,  who  was  in  San  Francisco,  CaL : 
'^Require  thirty-five  hundred.  Have  had  bankmptcy  post- 
poned few  days.  Wire  Henry  if  you  want  to  give  me 
money.'*  In  answer  to  this  telegram,  plaintiff  wired  Levy  as 
follows:  "Have  wired  Henry  to  await  letter  of  this  date." 
On  January  22,  1906,  plaintiff  wrote  to  Levy,  and,  among 
other  things,  said:  "Henry  tel^raphs  me  that  you  claim 
that  I  agreed  to  advance  thirty  cents  on  the  dollar.  This  is 
not  true,  as  you  only  talked  twenty  cents  to  me,  and  that 
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$9000  would  cover  the  amount  that  you  owed  outside  of  me, 
which  would  have  been  $1800  instead  of  $3500  as  you  now 
have  it,  and  if  it  had  been  but  $9000  at  thirty  cents  would 
have  amounted  to  $2700  instead  of  $3500.  Now,  if  you  have 
to  advance  all  this  money,  I  would  want  your  mother  to  give 
security  on  the  lot  you  spoke  of  being  under  option  of  sale, 
and  I  have  so  written  Henry."  We  think  it  may  be  fairly 
inferred  from  the  contents  of  this  letter,  especially  when  con- 
sidered in  connection  with  McComick's  evidence,  that  Levy 
had  made  certain  representations  to  McComick  before  he 
went  to  California,  and  that  Levy  had  given  him  some  as- 
surance that  defendant  would  give  security  upon  certain  real 
property  owned  by  her  for  the  money  owing  by  the  cigar 
company  in  case  the  advances  asked  for  were  made. 

Plaintiff  returned  from  California  some  time  in  the  latter 
part  of  January.  Levy  testified  that  he  called  to  see  him,  and 
that  he  (McComick)  promised  to  give  him  $1500  if  he  would 
get  defendant  to  secure  the  indebtedness  mentioned.  Plain- 
tiff's version  of  the  transaction  respecting  the  $1500  is  that 
Levy  said  to  him  that  the  other  creditors  of  the  cigar  company 
were  throwing  off  a  part  of  what  was  owing  to  them,  and  that 
he  (McComick)  ought  to  do  the  same  thing,  which  he  prom- 
ised to  do.  Assuming  that  this  was  a  material  point  in  the 
case,  we  are  clearly  of  the  opinion  that  the  trial  court,  in  view 
of  the  time  and  manner  in  which  this  part  of  the  transaction 
was  carried  out,  as  shown  by  the  record,  was  fully  warranted 
in  accepting  as  true  plaintiff's  version  of  it.  A  note  and 
mortgage  covering  the  entire  indebtedness,  less  the  $1500 
mentioned,  were  prepared  by  plaintiff's  attorneys.  A  few 
days  thereafter  defendant,  in  company  with  her  son,  J.  R. 
Levy,  called  at  the  bank,  and  defendant,  in  the  presence  of 
plaintiff,  J.  R.  Levy  and  several  of  the  bank  employees,  exe- 
cuted the  note  and  mortgage.  The  different  items  merged 
into  the  note  signed  by  defendant  were  as  follows:  Four 
notes  of  John  Bass  remaining  unpaid,  amounting  to 
$4&29.80 ;  the  Bass  overdraft  of  $1624.48 ;  and  $3467  placed 
to  the  credit  of  the  cigar  company  by  plaintiff  with  which  to 
settle  with  its  other  creditors,  whose  claims  aggregated  more 
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than  $9000.  J.  R.  Levy  &  Bro.  immediately  after  the  execu- 
tion of  the  note  and  mortgage  took  possession  of  the  goods,  the 
value  of  which  was  about  $10,000.  No  claim  is  made  that 
plaintiff  ever  saw  or  talked  with  Mrs.  Levy  before  she  ap- 
peared at  the  bank  to  sign  the  note  and  mortgage.  In  fact, 
the  record  affirmatively  shows  that  plaintiff  never  had  any 
personal  communication  with  defendant  before  that  tima 
Two  installments  of  interest  of  $147.37  each  were  paid  on 
the  note,  and  on  September  13,  1906,  a  payment  of  $1000 
was  made  on  the  principal.  Later,  on  October  30, 1906,  nine 
months  after  the  note  and  mortgage  were  executed,  another 
installment  of  interest  ($147.37)  was  paid.  Up  to  this  time, 
no  daim  was  made  by  defendant,  or  by  any  one  in  her  behalf, 
that  she  had  been  imposed  upon  by  plaintiff  and  induced 
through  fraudulent  misrepresentations  to  sign  the  note  and 
mortgage,  or  that  she  did  not  fully  imderstand  and  approve 
of  the  entire  transaction.  At  the  time  the  note  and  mortgage 
were  executed,  defendant  gave  plaintiff  other  and  additional 
security  for  the  payment  of  the  debt,  which  it  is  unnecessary 
for  us  to  refer  to  in  detail.  On  February  8,  1906,  defendant 
gave  plaintiff  a  written  order  on  Walker  Bros.,  bankers  of  this 
city,  for  certain  sums  of  money  covered  by  this  security. 
This  writing,  so  far  as  material  to  this  case,  is  as  follows: 
"Referring  to  the  escrow  which  you  hold  from  myself  to  F. 
W.  Little,  you  are  hereby  authorized  and  requested  to  pay 
over  to  McComick  &  Company,  bankers,  this  city,  all  sums  of 
money  paid  to  you  thereunder,  or  to  deliver  to  them  any  notes 
which  Mr.  Little  may  give  to  you  to  apply  on  said  escrow." 
On  May  16,  1906,  defendant  wrote  to  plaintiff  regarding 
this  same  subject-matter  as  follows:  ^'With  reference  to  the 
two  notes  of  Frederick  W.  Little  dated  May  9,  1906,  for 
$2666.66  each,  in  your  favor,  which  you  procured  from  him 
and  which  is  secured  by  a  mortgage  on  a  certain  piece  of  prop- 
erty sold  to  him  by  me,  the  above  being  in  accordance  with  an 
agreement  entered  into  between  yourselves  and  myself,  and 
which  notes  I  have  arranged  with  the  Ut.  Savings  &  Trust 
Co.  to  discount,  there  will  be  $500  excess  from  the  proceeds 
of  said  discount,  the  Utah  Savings  &  Trust  Co.  retaining  the 
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balance  to  clear  a  mortgage  on  my  South  Temple  Street  prop- 
erty. This  $500  I  desire  and  hereby  authorize  you  to  place 
to  the  credit  of  J.  R.  Levy  &  Bro.  with  you.  When  they  re- 
lease the  above-mentioned  mortgage,  the  mortgage  which  I 
gave  to  you  some  time  ago  on  the  same  property  will  then  be- 
come a  first  mortgage." 

Plaintiff  received  the  $500  mentioned  in  the  foregoing  let- 
ter, and,  instead  of  retaining  and  applying  it  upon  the  note 
and  mortgage,  as  he  had  a  right  to  do  under  an  agreement  he 
had  with  Mrs.  Levy,  as  shown  by  the  record,  he  complied  with 
her  request  and  placed  the  amoimt  to  the  credit  of  J.  R*  Levy 
&  Bro.  The  payments  made  on  the  note  and  mortgage,  and 
the  transactions  last  referred  to,  are  significant,  because  they 
not  only  tend  to  show  that  defendant  was  advised  of  the  na- 
ture of  the  indebtedness  which  the  note  and  mortgage  were 
given  to  secure,  but  knew  of  the  transfer  of  the  goods  from 
Bass  to  J.  R  Levy  &  Bro.  Some  time  in  February,  1907, 
more  than  a  year  after  the  note  and  mortgage  were  given,  J. 
R.  Levy  called  at  the  bank  and  requested  plaintiff  to  lend  him 
$1000.  This  plaintiff  refused  to  do.  Immediately  there- 
after Levy  wrote  plaintiff  a  letter,  and,  among  other  things, 
said :  "I  regret  to  inform  you  that  it  will  be  impossible  for 
us  to  pay  any  more  interest  or  principal  on  the  mortgage 
given  you  by  my  mother.  ...  I  would  ask  you  to  cancel 
the  mortgage  you  hold  on  my  mother's  homestead."  This  was 
the  first  intimation  plaintiff  received  that  Mrs.  Levy  intended 
to  repudiate  the  note  and  mortgage.  We  think  it  may  be 
fairly  inferred  from  the  record,  when  considered  in  its  en- 
tirety, that,  if  plaintiff  had  made  the  loan  asked  for  by  J.  R. 
Levy,  and  made  other  advancements  of  moneys  to  the  Levys 
whenever  they  became  financially  embarrassed,  as  he  had 
done  in  the  past,  no  question  would  have  been  raised,  either 
by  J.  R  Levy  or  Mrs.  Levy,  as  to  the  legality  of  the  note  and 
mortgage. 

Mrs.  Levy,  in  support  of  her  claim  that  she  was  induced  to 
e;xecute  the  note  and  mortgage  under  the  influence  of  fraud 
and  misrepresentation,  testified  that  while  she  was  in  a  very 
weak  condition  physically,  and  under  a  nervous  strain  caused 
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by  the  death  of  her  husband,  which  occurred  about  a  year  be 
fore,  J.  R  Levy  represented  to  her  that  plaintiff  had  sent 
him  to  induce  her  to  give  the  note  and  mortgage,  with  as- 
surance that  she  would  never  be  called  upon  to  pay  the  debt, 
and  that  the  mortgage  would  never  be  foreclosed;  that  the 
first  time  he  spoke  to  her  about  giving  a  mortgage  she  posi- 
tively refused  to  consider  the  proposition ;  that  he  kept  on  im- 
portuning her  to  give  the  mortgage,  and  that  she  finally  con- 
sented to  do  so.  On  cross-examination,  she  admitted  that  be- 
fore she  called  at  the  bank  to  execute  the  note  and  mortgage 
J.  R  Levy  represented  to  her  that  by  giving  the  mortgage  and 
paying  off  the  debts  of  the  cigar  company  it  would  come  into 
possession  of  about  $10,000  worth  of  goods,  which  would  be 
sufficient  to  pay  the  note  and  mortgage,  and  that  she  would 
never  be  called  upon  to  pay  the  debt,  because  the  cigar  com- 
pany could  pay  it  Quoting:  "Q.  And  you  wanted  the 
debts  of  the  Sam  Levy  Cigar  Company  pcdd  ...  or  se- 
cured, didn't  you  ?  A.  Sure.  ...  I  wanted  to  secure 
the  Sam  Levy  Cigar  Manufacturing  Company  debt"  As  we 
have  pointed  out,  Mrs.  Levy,  by  giving  the  mortgage,  enabled 
the  cigar  company  to  pay  off  its  debts,  which  amounted  to 
about  $10,000.  We  think  it  also  clearly  appears  from  Mrs. 
Levy^s  testimony  that  she  understood  that  the  new  firm  of  J. 
R.  Levy  &  Bro.  was  organized  to  carry  on  the  business  of  the 
cigar  company.  On  cross-examination,  she  testified  on  this 
point  in  part  as  follows :  "Q.  They  went  into  business  on 
this  same  stock  of  goods  that  Sam  Levy  Cigar  Manufacturing 
Company  had,  didn't  they  ?  A.  I  suppose  so.  I  don't  know. 
.  .  .  Q.  I  know  you  don't  know.  That  was  your  un- 
derstanding? A.  I  suppose  so;  yes.  Q.  That  was  your 
understanding  of  it  at  the  time,  was  it  not,  Mrs.  Levy  t  They 
went  in  as  successors  of  the  business  of  Sam  Levy  Cigar 
Manufacturing  Company,  and  took  the  stock  of  goods,  and 
went  on  in  business  with  it,  didn't  they  ?  A.  I  think  they  did. 
.  .  .  Q.  And  that  business  of  J.  "R.  Levy  was  the  busi- 
ness he  was  carrying  on  as  the  successor  of  the  Sam  Levy 
Cigar  Manufacturing  Company,  as  you  have  told  us,  wasn't 
it — ^you  say,  TTes,'  don't  you  ?    A.    Yes.'' 
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Kegarding  the  alleged  helpless  situation  in  which  it  is 
claimed  Mrs.  Levy  was  at  the  time  she  gave  the  note  and 
mortgage,  because  of  her  weak  physical  condition  and  her 
lack  of  experience  in  business  matters  and  transactions  of  the 
kind  under  consideration,  we  remark  that  the  evidence  shows 
that  Mrs.  Levy,  prior  to  the  giving  of  the  note  and  mort- 
gage in  question,  had  taken  part  in  and  was  a  party  to  quite 
a  number  of  transactions  similar  to  the  one  here  involved. 
Sinoe  the  commencement  of  this  action,  she  gave  a  second 
mortgage  on  the  property  covered  by  the  mortgage  in  suit. 
The  details  of  some  of  this  transaction  were  gone  into  on  the 
trial  of  this  case,  and  we  think  it  was  shown  that  she  was 
sufficiently  familiar  with  business  matters  of  this,  kind  to  un- 
derstand the  significance  of  giving  notes  and  mortgages,  and 
the  obligations  incurred  thereby.  Furthermore,  in  this  case 
she  seems  to  have  been  alert  to  her  own  interests  whenever 
asked  to  becoine  a  party  to  a  transaction  connected  with  or 
growing  out  of  the  cigar  company's  business.  When  her  son, 
J.  R.  Levy,  sent  her  the  tel^ram,  asking  her  if  she  would 
guarantee  the  debt  of  the  cigar  company,  he  received  a  tele- 
gram in  reply  that  she  "was  willing."  True,  Mrs.  Levy  tes- 
tified that  her  son-in-law  sent  the  telegram  without  her  knowl- 
edge, but  she  admitted  that  when  a  copy  of  the  telegram  was 
shown  her  she  approved  of  it.  Later  on,  after  her  son  had  ob- 
tained from  the  plaintiff  a  loan  of  $2500  on  the  strength  of 
her  telegram,  Mrs.  Levy  personally  sent  another  tel^am,  in- 
forming her  son  that  she  would  not  guarantee  the  payment 
of  the  debt  mentioned.  When  Mrs.  Levy  received  the  writing 
sent  to  her  for  her  signature,  personally  guaranteeing  the  pay- 
ment of  the  debt,  instead  of  signing  the  document,  making  it 
her  personal  guarantee,  she,  as  we  have  stated,  signed  it, 
"Sam  Levy  Cigar  Mfg.  Co.  by  Miarie  Levy,  President."  It 
is  therefore  apparent  that  in  this  transaction  she  proved  to  be 
botl^  physically  able  and  mentally  capable  of  saf guarding  her 
own  interests.  And  it  also  appears  that  upon  that  occasion 
she  recognized,  notwithstanding  her  sweeping  denials  to  the 
contrary,  that  she  was  an  officer  of  the  cigar  company,  and  as 
such  was  willing  to  do  business  with  plaintiff  for  and  in  the 
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name  of  the  company  by  having  it  guarantee  the  payment  of 
its  own  debt.  Moreover,  when  J.  R  Levy  first  spoke  to  de- 
fendant about  giving  the  mortgage  in  question,  she,  accord- 
ing to  her  own  testimony,  absolutely  refused  to  consider  the 
proposition  at  all,  and  would  not  deign  to  even  discuss  the 
matter  with  him.  Her  son,  however,  kept  on  importuning  her 
to  give  a  mortgage,  and  she  finally  consented  to  do  so,  but  not 
until  her  son  had  explained  to  her  in  detail  the  purpose  of  the 
mortgage  and  the  benefits,  which  he  claimed  the  cigar  com- 
pany would  derive  therefrom.  When  Mrs.  Levy  appeared  at 
the  bank  and  was  in  the  act  of  executing  the  note  and  mort- 
gage, she  spoke  of  what  she  was  doing,  and  characterized  the 
act  as  a  "terrible  thing,"  showing  that  she  understood  the 
transaction  and  fully  appreciated  the  consequences  that  might 
result  to  her  in  case  default  should  be  made  in  the  payment  of 
the  debt  secured  thereby. 

We  are  of  the  opinion  that  the  judgment  should  be  affirmed. 
It  is  so  ordered.    Costs  to  be  taxed  against  appellant. 

FMCK,  C.  J.,  and  STRAUP,  J.,  concur. 


SALT  LAKE  COUNTY  v.  CLINTOIT  et  al.    (Board   of 
County  ConMnissioners). 

No.  2204.    Decided  September  15,  1911  (117  Pac.  1075). 

1.  Appeal  and  Euros — Scope  or  Assignmeitt  of  Bbbob — Plbadinq — 
Dismissal.  Where  defendant  baa  obtained  a  ruling  sustaining 
objections  to  any  evidence  on  the  ground  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action,  and 
the  complaint  was  dismissed,  the  sufficiency  of  the  complaint 
is  the  only  question  before  this  court  on  appeal;  and  hence 
the  allegations  of  the  answer  are  not  available  to  def^idant 
for  any  purpose.     (Page  466.) 

2.  Pleading  —  Constetjction  —  Objection  Raised  at  Trial.  As 
against  defendant's  objection  to  the  introduction  of  any  6?1- 
dence  on  the  ground  that  the  complaint  did  not  state  a  cause  of 
action,  the  allegations  of  the  oomiHaint  are  to  be  deemed  true. 
(Page  467.) 
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8.     CJOUNTIES — CJOUNTY  BOABDB — STATUTORY  PROVISIONS.     Comp.  LaW8 

1907,  sees.  527,  529,  relating  to  the  advertising  for  bids  for 
books  and  stationery  for  a  county's  use,  and  for  the  publication 
of  county  reports,  notices,  and  advertisements,  sec.  511,  subd.  7, 
requiring  the  county  auditor  to  examine  claims  for  such  pub- 
lication, and  sec.  2620,  requiring  the  county  treasurer,  under 
the  direction  of  the  board,  to  publish  a  list  of  delinquent  taxes, 
are  mandatory  provisions  and  should  be  at  least  substantially 
followed.     (Page  467.) 

4.  Evidence — Presumptions — Official  Acts.  In  an  action  against 
a  board  of  county  commissioners  and  their  bondsmen  to  enforce 
a  personal  liability  for  allowing  a  claim  against  the  county,  and 
ordering  it  paid,  where  there  is  no  charge  of  fraud  or  collusion, 
the  presumption  is  that  the  board,  in  allowing  the  claim,  acted 
in  good  faith.     (Page  467.) 

6.  Officers — Liabilitt.  for  Official  Acts^ — ^EjRROr  or  Mistake. 
Quasi  judicial  officers  cannot  be  held  personally  liable  for  errors 
or  mistakes,  while  honestly  exercising,  within  their  Jurisdic- 
tion, the  Judicial  functions  of  their  offices,  however  erroneous 
their  judgment  may  be.     (Page  468.) 

6.  CJoxTNTiES — County  Boards — Official  Bonds — ^Liability — Statu- 
tory Provisions.  Comp.  Liaws  1907,  sec.  506,  provides  that  when 
any  board  of  county  commissioners  shall,  without  authority  of 
law,  order  any  money  paid,  and  such  money  shall  have  been 
actually  paid,  the  county  attorney  shall  sue  such  commissioners 
and  their  bondsmen  to  recover  the  money  so  paid.  Sections  527, 
529»  provide  that  the  board  shall  advertise  for  bids  for  books 
and  stationery,  and  for  the  publication  of  county  notices  and 
advertisements,  and  shall  award  the  contract  to  the  lowest  com- 
petent bidder,  or  may  reject  all  bids  and  readvertise.  Section 
611,  subd.  7,  provides  that  the  board  shall  settle  and  allow  all 
claims  against  the  county  after  examination  by  the  auditor; 
and  section  2620  requires  the  county  treasurer,  under  direction 
of  the  board,  to  publish  an  annual  list  of  delinquent  taxes. 
The  complaint,  in  an  action  under  section  506,  alleged  that 
the  board,  without  authority  of  law,  allowed  and  ordered  pay- 
ment of  a  claim  for  the  publication  of  the  list  of  delinquent 
taxes,  without  having  first  invited  bids  for  such  publication 
or  awarded  a  contw^ct  therefor,  but  there  was  no  charge  of 
corruption,  fraud,  or  bad  faith  in  allowing  the  claim.  Held. 
that  the  hearing  and  determination  by  the  board  of  the  validity 
of  the  claim  required  the  exercise  of  Judicial  or  quasi  Judicial 
functions,  and  that,  as  the  claim  was  allowed  for  a  purpose 
authorized  by  law,  though  made  erroneously  and  in  an  Irregular 
manner,  the  members  of  the  board  were  not  personally  liable 
for  the  amount  of  the  claim.     (Page  468.) 
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Appeal  from  District  Court,  Third  District;  Hon.  Oecrge 
0.  Armstrong,  Judge. 

Action  by  Salt  Lake  County  against  James  E.  Clinton  and 
others,  constituting  the  Board  of  Coimty  Commissioners  of 
Salt  Lake  County,  and  their  bondsmen. 

Judgment  for  defendants.    Plaintiff  appeals. 

Apfibmed. 

Job  P.  Lyon,  John  Jensen  and  I.  E.  WUley  f oir  appellant 

Stewart  &  StevHirt  and  Booth,  Lee,  Badger  <&  Rich  for  re- 
spondents. 

Mccarty,  j. 

This  action  was  brought  by  the  county  attorney  of  Salt 
Lake  County,  in  the  name  of  the  county,  against  the  board  of 
county  conmiissioners  of  said  county  and  their  bondsmen. 
The  action  was  brought  under  Comp.  Laws  1907,  section  506, 
which  provides: 

"Whenever  any  board  of  county  commissioners  shall,  without 
authority  of  law,  order  any  money  paid  as  a  salary,  fee.  or  for  any 
other  purpose,  and  such  money  shall  have  been  actually  paid,  or 
whenever  any  other  county  officer  has  drawn  any  warrant  or  war- 
rants in  his  own  favor  or  in  favor  of  any  other  person,  without  being 
authorized  thereto  by  the  board  of  county  commissioners,  or  by  law, 
and  the  same  shall  have  been  paid,  the  county  attorney  of  such 
county  is  hereby  empowered,  and  it  is  hereby  made  his  duty,  to 
institute  suit  in  the  name  of  the  county  against  such  person  or 
persons  and  their  official  bondsmen  to  recover  the  money  so  paid, 
and  no  order  of  the  board  of  county  commissioners  shaU  be  neces- 
sary to  maintain  such  action;  and  when  the  money  has  not  been 
paid  on  such  order  or  warrants,  it  is  hereby  made  the  duty  of  the 
county  attorney  of  such  county,  upon  receiving  notice  thereot  to 
commence  suit  in  the  name  of  the  county  to  restrain  the  payment 
of  the  same,  and  no  order  of  the  board  of  county  commissioners 
shaU  be  necessary  in  order  to  maintain  such  action." 

The  complaint,  so  far  as  material  here,  allies :  "That  on 
or  about  the  8th  day  of  January,  1909,  the  said  defendants 
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James  E.  Clinton,  John  C.  Maciay  and  Walter  J.  Burton, 
acting  as  the  board  of  coimty  commissioneirs  of  Salt  Lake 
County,  did,  without  authority  of  law,  allow,  order  and  cause 
to  be  paid  to  the  Inter-Mountain  Bepublican  Company,  a 
corporation  of  the  State  of  Utah,  publishing  a  daily  news- 
paper known  as  the  Inter-Mountain  Republican,  in  the  City 
of  Salt  Lake,  State  of  Utah,  a  certain  claim  amounting  to  five 
thousand  seven  hundred  and  twenty-seven  dollars  and  fifty 
cents  ($5,727.50)  for  the  advertisement  and  publication,  in 
the  Inter-Mountain  Republican  aforesaid,  of  the  delinquent 
list  of  persons  and  property  owing  taj^es  to  Salt  Lake  County 
for  the  year  1908,  for  a  period  of  ten  days,  beginning  on  or 
about  the  first  Monday  in  December,  1908."  It  is  further 
alleged  that  the  payment  of  this  money  to  the  Inter-MSountain 
Republican  Company,  by  order  and  direction  of  the  board  of 
county  commissioners,  was  "illegal  and  without  authority  of 
law  in  this:  That  prior  to  the  said  publication  of  the  notice 
and  advertisement  of  the  delinquent  tax  list,  as  aforesaid,  no 
bids  for  the  publication  of  the  said  notice  had  been  invited  or 
received ;  nor  had  the  contract  for  the  publishing  of  notices 
and  advertisements,  including  the  publication  and  advertise- 
ment of  said  delinquent  tax  notice,  been  awarded,  as  recjuired 
by  Comp.  Laws  1907,  section  529 ;  nor  had  any  contract  for 
the  publication  of  said  notice  and  advertisement  of  said  de- 
linquent tax  list  been  made  and  entered  into;  nor  has  the 
county  treasurer  of  Salt  Lake  County  been  directed  by  the 
board  of  county  commissioners  of  said  county  to  advertise  or 
publish  said  delinquent  tax  list  in  a  newspaper  having  a 
general  circulation  in  said  county,  as  required  by  Comp. 
Laws  1907,  section  2620."  It  is  further  alleged  that  the  said 
$5727.50  was  actually  paid  to  the  Inter-Mountain  Repub- 
lican Company  by  the  county  treasurer,  on  a  warrant  of  Salt 
Lake  County,  before  the  commencement  of  this  action. 

Defendants  filed  a  demurrer  to  the  complaint,  alleging,  as 

grounds  of  demurrer,  that  the  complaint  did  not  state  facts 

.uflSdent  to  constitute  a  cause  of  action.    The  court  overruled 

the  demurrer,  and  the  defendant  filed  an  answer  to  the  com- 
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plaint.  When  the  cause  came  on  for  trial  defendants  ob- 
jected to  the  introduction  of  any  evidence,  on  the  ground  that 
the  complaint  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  court  sustained  the  objection.  Plaintiff 
excepted  to  this  ruling,  declined  to  amend  the  complaint,  and 
elected  to  stand  upon  it,  whereupon  the  court,  on  motion  of 
defendants,  rendered  judgment  dismissing  the  action.  To 
reverse  this  judgment,  plaintiff  has  appealed  to  thia  court  on 
the  judgment  roll. 

Counsel  for  respondents,  in  their  printed  brief,  have  de- 
voted considerable  space  to  the  discussion  of  matters 
alleged  in  the  answer  as  a  justification  of  the   com-  1 

missioners  in  ordering  the  payment  of  the  $5727.50 
mentioned.  Kespondents  having  obtained  a  ruling  of  the 
court  sustaining  their  objection  to  the  introduction  of  evi- 
dence on  the  ground  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  and  the  court  having, 
on  their  motion,  rendered  judgment  dismissing  the  action  on 
that  ground,  the  sufficiency  of  the  complaint  is  the  only 
question  before  this  court,  and  therefore  the  allegations  of 
the  answer  are  not  available  to  respondents  on  this  appeal 
for  any  purpose. 

As  stated  by  counsel  for  appellant  in  their  printed  brief, 
"the  charge  or  claim  which  is  alleged  to  have  been  allowed 
and  ordered  paid  without  authority  of  law  in  this  cause  is  a 
chai^  for  printing  the  delinquent  tax  list  for  the  year  1908." 

Comp.  Laws  1907,  section  527,  provides: 

''It  shaU  be  the  duty  of  the  county  auditor  of  each  county  having 
a  population  of  10^000  or  more,  on  or  before  the  let  day  of  June  of 
each  year,  to  prepare  separate  estimates  of  the  books,  blanks,  and 
stationery  required  for  the  use  of  the  county  officers  during  the 
year  beginning  July  Ist;  and,  during  the  first  week  In  June,  he 
shall  publish  for  one  week  a  brief  advertisement  In  a  newspaper 
published  In  the  county,  or  having  a  general  circulation  therein, 
stating  the  probable  quantity  of  each  Item  of  books,  blanks  and 
stationery  required  by  such  county  during  the  ensuing  year,  and 
inviting  bids  therefor,  which  bids  shaU  be  filed  with  the  auditor 
on  or  before  the  Ist  day  of  July.  All  bids  shall  state  separately 
the  price  of  each  Item  of  books,  blanks,  and  stationery  to  be  fur- 
nished." 
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Section  529  is  as  follows: 

"At  the  time  of  Inviting  bids  for  books*  blanks^  and  stationery, 
the  auditor  shall  also  invite  bids  for  the  publishing  of  county  reports, 
notices,  and  advertisements  during  the  ensuing  year  beginning  July 
iBt.  The  bids  for  the  same  must  be  filed  with  the  auditor  on  or 
before  the  1st  day  of  July,  and  at  the  time  of  opening  bids  for 
furnishing  books,  blanks,  and  stationery,  the  board  of  county  com- 
missioners shall  open  the  bids  for  publishing  reports,  notices,  and 
advertisements,  and  shall  award  the  same  to  the  lowest  competent 
bidder,  circulation  considered;  provided,  that  the  board  of  county 
commissioners  may  reject  any  or  all  bids  and  readvertise." 

Section  2620  provides  that  on  or  before  the  first  Monday 
in  December  of  each  year  the  county  treasurer  must,  under 
the  direction  of  the  county  commissioners,  publish  the  delin- 
quent list  of  unpaid  taxes,  and  must  publish  with  such  list  a 
notice  that,  unless  the  delinquent  taxes,  together  with  the  cost 
of  publication,  are  paid  before  the  third  Monday  in  Decem- 
ber, the  real  property  upon  which  such  taxes  are  a  lien  will  be 
5?old  for  taxes  and  costs. 

It  is  not  alleged  in  the  complaint,  nor  is  it  contended  or 
even  suggested,  that  the  county  commissioners  acted  in  bad 
faith,  or  from  corrupt  motives,  or  were  in  any  sense 
guilty  of  collusion  or  fraud,  in  allowing  and  ordering  2,  3,  4 
the  payment  of  the  claim  in  question.  The  allegations 
of  the  complaint,  however,  which,  for  the  purpose  of  deter- 
mining the  sufficiency  thereof,  are  deemed  to  be  true,  show 
that  there  was  no  advertisement  for  bids  by  the  county  audi- 
tor, as  required  by  Comp.  Laws  1907,  sections  527  and  529 ; 
nor  were  any  bids  received  for  the  publication  of  the  delin- 
quent tax  list;  no  contract  was  ever  awarded;  the  county 
treasurer  was  never  directed  by  the  board  of  county  commis- 
sioners to  publish  the  delinquent  tax  list;  and  the  claim  for 
the  publication  thereof  was  never  examined  by  the  county 
auditor,  as  required  by  subdivision  7  of  Comp.  Laws  1907, 
section  511.  It  is  contended  by  appellant  that  the  foregoing 
provisions  of  the  statute  are  mandatory,  and  that,  none  of 
them  having  been  complied  with,  the  county  caiiimiesioneri 
were  f  beolutely  without  authority  of  law  to  allow  the  claim ; 
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and  the  complaint  alleging,  as  it  does,  the  noncompliance  with 
every  one  of  the  above  requirements,  states  facts  suflScient  to 
constitute  a  cause  of  action.  We  fully  agree  with  counsel  for 
appellant  that  these  provisions  of  the  statute  are  mandatory, 
and  should  be  at  least  substantially  followed.  Manifestly  the 
object  of  the  law  is  to  protect  the  public  against  fraudulent 
and  collusive  contracts,  and  where  it  is  sought  to  hold  the 
county  liable  for  services  rendered  it  under  an  express  or  im- 
plied contract,  ordinarily  no  recovery  can  be  had,  unless  there 
is  a  substantial  compliance  with  the  statute  imder  and  in  pur- 
suance of  which  the  services  were  performed.  In  this  case, 
however,  the  question  of  whether  the  claim  of  the  Inter-Monn- 
tain  Republican  Company  for  the  publication  of  the  delin- 
quent tax  list  was  a  valid  and  enforceable  demand  against 
the  county  is  not  conclusive.  For  the  purposes  of  this  de- 
cision, we  might  concede  that  counsel  for  appellant  are  coi-- 
rect  in  their  contention  that  the  Inter-Mountain  Republican 
Company,  because  of  the  irregularities  of  the  board  of  county 
commissioners  and  certain  other  county  officials  in  failing  to 
procure  the  publication  of  the  tax  list  as  required  by  statute, 
could  not,  in  an  action  at  law,  have  enforced  the  claim  here 
in  question  against  the  county.  From  this,  however,  it  does 
not  necessarily  follow  that  the  county  commissioners  are  per- 
sonally liable  because  they  allowed  the  claim  and  ordered  it 
paid.  There  being  no  allegation  in  the  complaint  of  bad 
faith,  fraud  or  collusion,  the  presumption  is  that  the  county 
commissioners  in  allowing  the  claim  and  ordering  it  paid 
acted  in  good  faith. 

It  is  contended  that,  notwithstanding  the  county  commis- 
sioners are  presumed,  imder  the  circumstances,  to  have  acted 
in  good  faith,  they  nevertheless  ordered  the  claim  paid  "with- 
out authority  of  law,"  for  the  reason  that  prior  to  the  pub- 
lication of  the  delinquent  tax  list  in  the  Inter-Moun- 
tain Republican  no  bids  for  said  publication  had  been  5,  6 
made  or  received,  and  no  contract  had  been  awarded, 
as  required  by  law.  County  commissioners  are  quasi  judicial 
officers.  It  is  a  well-settled  rule  of  law  that  quasi  judicial 
officers  cannot  be  held  personally  liable  for  errors  or  mistakes 
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while  honestly  exercising,  within  their  jurisdiction,  the  ju- 
dicial or  quasi  judicial  functions  of  their  offices,  however 
erroneous  or  misguided  their  judgment  may  be.  The  hearing 
and  determination  by  the  board  of  county  commissioners  of 
the  justness  or  validity  of  the  claim  in  question  for  the  pub- 
lication of  the  tax  list  mentioned  required  the  exercise  of  the 
judicial,  or,  at  least,  quasi  judicial  functions  of  the  board, 
and,  in  the  absence  of  fraud  or  corruption  on  their  part  in 
allowing  and  ordering  the  payment  of  the  claim,  they  cannot 
be  held  personally  liable  therefor.  "A  board  of  county  com- 
missioners, in  the  audit,  adjustment,  allowance,  or  disallow 
ance  of  a  claim  against  a  county,  exercises  judicial  func- 
tions." (7  A.  &  E.  Ency.  L.  [2d  Ed.],  1003;  11  Cyc.  411; 
Throop,  Pub.  Off.,  sections  552,  553;  Mecliem,  Pub.  Off., 
638;  McFarland  v.  McCowen,  98  Cal.  329,  33  Pac  113; 
Lamberson  v.  Jefferds,  118  Cal.  363,  50  Pac.  403 ;  McBride 
V.  Nemlin,  129  Cal.  36,  61  Pac.  577 ;  Santa  Cruz  Co.  v.  Mc- 
Pherson,  133  Cal.  282,  65  Pac  575.)  The  purposes  for 
which  the  county  commissioners  may  appropriate  and  direct 
the  payment  of  money  out  of  the  county  revenues  are  desig- 
nated by  law,  and  when  appropriated  and  ordered  paid  for 
one  or  more  of  the  purposes  so  designated  such  appropriation 
and  order  is  not  without  authority  of  law,  though  made  er- 
roneously and  in  an  irregular  manner.  It  is  for  money  paid 
out  by  order  of  the  board  for  some  purpose  not  authorized  by 
law — thiat  is,  paid  out  for  a  purpose  which  the  law  does  not 
sanction  under  any  circumstances — that  the  members  of  the 
board  are  personally  liable. 

Paxton  V.  Baum,  59  Miss.  531,  was  an  action  brought  by 
tax  payers  against  members  of  the  board  of  supervisors  and 
their  bondsmen,  to  recover  for  county  money  alleged  to  have 
been  appropriated  by  the  supervisors  to  certain  objects  (not 
necessary  to  enumerate)  not  authorized  by  law.  The  statutes 
of  Mississippi,  among  other  things,  provided  that  the  boards 
of  supervisors  shall  direct  the  appropriation  of  money  that 
may  come  into  the  treasuries  of  their  respective  coimties,  but 
shall  not  appropriate  the  same  to  any  object  not  authorized  by 
law.     The  statutes  further  provide  that,  "if  any  board  of 
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supervisors  shall  appropriate  any  money  to  any  object  not  au- 
thorized by  law,  the  members  of  such  board  shall  be  liable 
personally  for  such  sum  of  money  to  be  recovered  by  suit 
.  .  .  of  any  person  who  is  a  taxpayer,"  etc  The  court, 
in  the  course  of  a  well-considered  opinion  in  that  case,  says: 

"If  It  is  appropriated  by  the  board  of  supervisors  to  some  other 
object  than  is  authorized  by  law,  members  are  liable  personally 
for  it»  unless  they  voted  against  such  appropriation.  It  is  for  money 
appropriated  to  something  for  which  the  law  does  not  permit  it 
to  be  appropriated  at  all,  in  any  way  or  under  any  circumstances,  that 
members  are  personally  liable.  It  is  for  a  diversion  of  money  from 
its  legitimate  objects,  and  not  for  appropriation  to  a  proper  object, 
although  in  an  irregular  or  unauthorized  manner,  that  liability  is 
imposed  on  members  personally.  ...  If  this  is  not  the  true 
interpretation  of  the  language  mentioned  (referring  to  the  expres- 
sion 'not  authorized  by  law'),  members  of  the  boards  of  supervisors 
would  be  liable  personally  for  every  mistake  or  error  of  judgment 
or  of  information  as  to  facts,  whereby  money  was  appropriated, 
even  to  proper  objects,  if  not  appropriated  in  strict  accordance  with 
law  as  to  every  circumstance  attending  it.  Either  members  of  the 
boards  of  supervisors  are  personally  liable  for  every  appropriation 
not  made  in  strict  conformity  to  law,  or  they  are  not  liable,  except 
for  a  diversion  of  public  money  from  authorized  objects,  and  its 
appropriation  to  such  as  are  not  authorized." 

And  again  the  court  says: 

"Where  Is  the  line  and  what  is  the  limit  of  this  personal  respon- 
sibility? Shall  we  say  that  it  exists  If  the  letting  out  of  the  con- 
tract has  not  been  advertised  at  all,  but  does  not  arise  if  there  has 
been  an  advertisement  for  ten  or  fifteen  days?  Shall  we  make  the 
members  liable  If  the  contract  was  made  in  vacation,  but  not  liable 
if  made  in  open  session,  at  an  adjourned  meeting,  which  they  had 
no  authority  of  law  to  hold?  Shall  we  give  judgment  against  them 
if  the  obligation  was  contracted  at  the  wrong  place,  and  acquit  them 
If  the  place  was  right,  but  the  time  wrong?" 

In  concluding  the  opinion,  the  court  tersely  illustrates  what 
we  consider  to  be  the  correct  rule  in  the  following  language: 

''Manifestly  it  is  impossible,  after  we  pass  the  point  of  corruption, 
to  draw  any  line,  other  than  that  laid  down  by  us,  namely,  liability 
where  the  subject-matter  of  the  appropriation  is  beyond  the  jurlsdic 
tion  of  the  board;  notliability  where  the  object  is  within  the  Juris- 
diction, but  there  has  been  a  mistaken  exercise  of  legal  power." 


Digitized  by 


Google 


Salt  Laks  County  v.  Clinton  et  al.    471 

As  we  have  suggested,  every  public  officer  exercising  ju- 
dicial, or  quasi  judicial,  power,  whose  duty  it  is  to  appro- 
priate and  pay  out  public  fimds  for  material  furnished  or 
services  rendered  to  the  public,  must  of  course  be  guided  by 
the  law  requiring  or  authorizing  such  payments  to  be  made. 
He  may,  however,  in  exercising  his  discretion,  misconstrue 
or  misapply  the  law,  and  if  he  does  so  in  good  faith,  and  there 
is  no  collusion,  fraud  or  oorruption  on  his  part,  he  cannot  be 
compelled  to  repay  money  he  may  have  paid  irregularly  or  in 
an  unauthorized  manner  for  material  furnished  or  services 
rendered  for  the  public  benefit.  If  the  purpose  for  which  the 
money  is  devoted  is  a  public  one,  and  the  law  authorizes  or 
directs  the  officer,  in  the  exercise  of  his  judicial  or  quasi 
judicial  functions,  to  apply  it  for  such  purpose,  then,  ordi- 
narily, the  officer  cannot  be  held  personally  liable  for  an  error 
of  judgment  or  for  being  mistaken  with  regard  to  the  manner 
of  making  payment,  or  for  not  strictly  following  the  pro- 
cedure required  by  law  before  the  payment  is  made.  If  such 
were  not  the  law,  neither  county  commissioners  nor  other 
quasi  judicial  officers,  whose  duty  it  is  to  appropriate  and 
authorize  the  payment  of  public  funds  for  public  services, 
could,  with  safety,  assume  the  duties  of  their  respective 
offices.  If,  for  instance,  they  should,  in  the  exercise  of  their 
judicial  power,  and  while  acting  within  their  jurisdiction, 
allow  one,  or  any  other,  per  cent,  in  excess  of  what  others 
might  think  should  be  allowed  for  a  specified  amount  of  ma- 
terial furnished  or  for  certain  services  rendered  the  public, 
and  if  the  excess  thus  allowed  should  be  regarded  as  a  pay- 
ment without  authority  of  law,  the  officers  could  be  compelled 
to  respond  in  damage  for  every  error  of  judgment  in  such 
cases,  regardless  of  their  good  faith.  Of  course,  the  price  paid 
for  materials  furnished  or  for  services  rendered  for  the  public 
benefit  may  be  grossly  in  excess  of  the  true  value  thereof,  and 
from  this  it  might  be  inferred  that  the  officer  acted  corruptly ; 
but  in  such  case  it  would  not  be  mere  error  of  judgment.  It 
would  be  deemed  a  fraud.  The  question  in  this  case  is  not 
what  respondents  should  have  done,  considered  from  a  moral 
point  of  view.     The  question  is  whether   the   paymen*    of 
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money  in  question  was,  under  the  circumstances,  paid  with- 
out authority  of  law,  or  wrongfully  paid  in  bad  faith,  or  in 
fraud.  As  we  have  pointed  out,  the  county  commissioners  are 
not  only  authorized,  but  the  statute  makes  it  their  duty,  to 
adjust,  allow,  and  order  the  payment  of  claims  presented  to 
the  county  for  the  publication  of  delinquent  tax  lists,  when 
such  publications  are  made  under  and  in  pursuance  of  the 
provisions  of  the  statute  hereinbefore  mentioned.-  Therefore, 
while  the  payment  of  the  $5727.50  in  question  to  the  Inter- 
Mountain  Republican  Company  may  have  been  made  in  an 
irregular  manner,  yet  the  payment  was  not  made  without  au- 
thority of  law. 

It  appearing  from  the  complaint  that  the  money  was  appro- 
priated and  devoted  to  an.  object  for  which  the  law  authorizes 
the  payment  of  money  out  of  the  county  revenues,  and  the 
commissioners  having  acted  within  their  jurisdiction,  and  it 
not  being  alleged  that  they  acted  in  bad  faith  or  in  fraud, 
they  cannot  be  held  personally  liable,  however  erroneous  their 
judgment  respecting  the  validity  of  the  claim  may  have  been. 

Judgment  aflSrmed.    Costs  to  respondents. 

FRICK,  C.  J.,  and  STEAUP,  J.,  concur. 


BECKMAN  V.  SOTTTHERN  PACIFIC  COMPANY. 

No.  2228.    Decided  September  22,  1911  (118  Pae.  118). 

.  CABxnBBB—CAsaiatB  or  LdVK  Stock — ^Dutt  as  to  Food,  Wateb, 
AND  Rbst— Statdtobt  PROVISIONS.  Under  84  Stat  607  (U.  S. 
Comp.  St  Supp.  1909,  p.  1178),  which  provides  that  every  rail- 
road company  carrying  an  interstate  shipment  of  live  stock 
shall,  at  intervals  of  not  less  than  twenty-eight  hours,  onload 
it  into  properly  equipped  pens  for  rest,  water,  and  feedins^  for  a 
period  of  at  least  five  consecutive  hours,  unless  prevoited  by 
storm  or  other  accident  or  unavoidable  cause  which  cannot  be 
averted  by  due  diligence,  the  carrier  is  not  made  an  absolute 
insurer  of  the  safety  of  sheep  in  transit,  but  its  duty  is  fully 
performed  by  providing  pens  properly  equipped,  unless  it  has 
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notice,  or  by  reasonable  diligence  could  have  discovered^  that 
the  surrounding  conditions  were  such  that  injury  to  the  sheep, 
while  in  the  pens,  from  dogs  or  wild  animals,  might  be  expected, 
in  which  case  it  would  be  bound  to  make  reasonable  provision 
for  their  safety.     (Page  i79r,) 

2.  Cabbiers — Cabbhsb  of  liiVE  Stock — ^Action — ^Bubden  of  Proof. 
In  an  action  for  injury  to  an  interstate  shipment  of  sheep 
while  in  pens  for  rest,  water,  and  feeding,  by  dogs  or  wild 
animals,  which  broke  into  the  pens  and  killed  and  worried  the 
sheep,  held,  that  the  shipper  had  not  sustained  the  burden  of 
proving  that  the  carrier,  in  providing  the  pens  for  such  pur- 
poses, as  required  by  34  Stat.  607  (U.  S.  Comp.  St  Supp.  1909, 
p.  1178),  was  negligent  in  not  protecting  the  sheep  from  such 
injury.     (Page  481.) 

Appeal  from  District  Court,  Second  District;  Hon,  J.  A. 
Howell,  Judge. 

Action  by  WilKam  Beckman  against  the  Southern  Pacific 
Company. 

Judgment  for  defendant.    Plaintiff  appeals, 

Affibmed. 

H.  H.  Henderson  for  appellant 

P.  L,  Williams,  Oeo.  H.  Smith  and  Frank  K.  NebeJcer  for 
respondent 

FRICK,  C.  J. 

This  was  an  action  for  damages  for  injury  to  sheep  at 
RenOy  Nev.,  while  in  transit  from  Ogden,  Utah,  to  San  Fran- 
cisco, CaL 

The  material  allegations  respecting  respondent's  delict  are 
as  follows:  "That  the  defendant,  disregarding  its  duty  to 
provide  proper,  safe,  adequate,  and  suflftcient  stockyards, 
carelessly  and  negligently  furnished  unsafe,  broken  down, 
inadequate  stockyards,  and  carelessly  and  n^ligently  failed 
to  provide  a  guard  or  watchman  for  said  stockyards,  so  that, 
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by  reason  of  the  carelessness  and  negligence  of  the  defendant 
aforesaid,  during  the  nights  of  March  Ist  and  2d,  dogs  or  wild 
animals  broke  into  said  stockyards,  and  chased,  tore,  and 
mangled  said  sheep,  so  that  eighty-seven  of  said  sheep  were 
killed  in  said  stockyards,  and  that  seven  others  were  so  badly 
torn  and  mangled  that  they  died  soon  thereafter,  to  plaintiffs 
damage  in  the  sum  of  $644.85."  It  is  further  alleged  that 
the  rest  of  the  sheep,  to  wit,  1617  head,  were  chased  and  wor- 
ried by  said  dogs  or  wild  animals,  so  that  they  lost  in  flesh 
and  depreciated  in  value. 

In  answering,  respondent  admitted  that  it  had  received 
certain  lambs  at  Ogden,  Utah,  for  transportation,  and  had 
transported  them  to  San  Francisco.  Respondent  set  up 
various  defenses  in  its  answer,  one  of  which  was  that  the 
lambs  were  received  by  it  and  were  transported  under  a 
special  contract,  in  writing,  duly  entered  into  and  executed 
by  appellant  and  respondent  The  portions  of  the  contract 
especially  relied  on  by  respondent  are  as  follows:  "Xow, 
therefore,  second  party,  for  and  in  consideration  of  the  prem- 
ises and  the  rates  hereinbefore  named,  and  the  service  to  be 
performed  hereunder,  and  other  good  and  sufficient  con- 
siderations (in  case  of  car  load  shipment  carriage  of  man  or 
men  in  charge  at  reduced  rates,  or  free,  as  rules  may  provide) 
hereby  agrees  to  load  said  live  stock  at  point  of  shipment, 
unload  and  reload  at  resting  places,  and  unload  at  destina- 
tion, and  to  feed  and  water  at  his  expense,  and  to  accompany 
and  attend  said  live  stock  en  route  and  to  destination.  .  .  . 
It  is  further  understood  and  agreed  by  second  party  that  the 
live  stock  covered  by  this  special  agreement  is  to  be  trans- 
ported subject  to  the  conditions  of  state,  territorial  or  federal 
laws  governing  the  transportation,  unloading  and  resting  of 
live  stock  en  route;  and  in  case  first  party  should,  through  its 
employees,  furnish  aid  to  assist  in  loading,  caring  for  en 
route,  unloading  or  transferring  said  live  stock,  said  employ- 
ees of  first  party  so  assisting  or  performing  services  shall  be 
subject  to  the  orders  and  deemed  the  employees  of  second 
party  while  so  engaged,  and  not  in  any  sense  the  agents  of 
first  party;  and  when  live  stock  is  in  corrals  at  shipping 
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point,  resting  place  or  destination,  it  shall  be  at  owner's  risk 
of  loss  or  damage  through  breaking  out  of  corrals  or  in  load- 
ing and  unloading."  The  italicized  part  of  the  foregoing 
contract  is  printed  in  bold-faced  type. 

Basing  its  answer  on  the  foregoing  provisions  in  the  con- 
tract, respondent  also  averred  that  at  the  time  the  lambs  were 
injured  they  were  in  appellant's  care,  custody,  and  control, 
and  that  it  was  his  duty  to  protect  them  from  injury,  and 
averred  that  he  was  guilty  of  negligence  causing  or  directly 
contributing  to  the  injury ;  and  for  further  answer  respondent 
denied  all  negligence  on  its  part.  Appellant  in  his  reply  de- 
nied all  the  averments  contained  in  the  answer,  except  that 
the  lambs  were  shipped  pursuant  to  the  contract  referred  to 
by  respondent. 

In  order  that  we  may  have  a  clearer  conception  of  the  pre- 
cise claim  apgellant  m^es  in  this  case,  we  copy  from  the  tran- 
script of  the  proceedings  had  in  the  court  below.  When  the 
court  asked  Mr.  Henderson,  one  of  appellant's  counsel,  upon 
what  specific  ground  he  relied  for  a  recovery,  MJr.  HendersoTi 
answered  thus:  "Upon  the  ground  that  they  (respondent) 
didn't  have  adequate  fences  or  yards,  and  they  didn't  have 
any  guard."  Then  the  record  discloses  the  following  conver- 
sation between  court  and  counsel :  "The  Court :  You  mean 
adequate  in  that  particular,  that  animals  or  dogs  got  through  ? 
Mr.  Henderson:  Yes.  The  Court:  That  is  to  say,  if  the 
court  should  hold  as  a  matter  of  law,  that  the  railroad  com- 
pany is  not  under  any  duty  to  furnish  a  fence  that  would 
keep  dogs  out  or  wild  animals,  and  should  also  hold  that  it 
was  not  required  to  have  a  watchman,  that  settles  the  case? 
Mr.  Henderson :  That's  all  I  rely  on.  That's  all  I  have  got 
to  rely  on."  It  seems  that  both  the  appellant  and  respondent 
limited  the  evidence  to  the  issues  outlined  above.  After  the 
evidence  was-  all  submitted  by  both  sides,  respondent  moved 
for  a  directed  verdict  upon  various  grounds,  which,  in  view 
that  their  sufficiency  is  not  assailed ;  we  deem  unnecessary  to 
state  in  full.    The  court  granted  the  motion  and  directed  the 
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jury  to  return  a  verdict  for  respondent,  to  all  of  which  appel- 
lant duly  excepted. 

The  principal  error  assigned  is  that  the  court  erred  in  di- 
recting ft  verdict  for  respondent. 

The  shipment  in  question  constituted  an  interstate  ship- 
ment of  live  stock,  and  such  shipments  are  controlled  by  the 
following  provisions:  "That  no  railroad  company  .  . 
whose  road  forms  any  part  of  a  line  of  road  over  which  cattle, 
sheep,  swine  or  other  animals  shall  be  conveyed  from  one 
state  or  territory  .  .  .  into  or  through  another  state  or 
territory  .  .  .  shall  confine  the  same  in  cars,  boats  or 
vessels  of  any  description  for  a  period  longer  than  twenty- 
eight  consecutive  hours,  without  unloading  the  same  in  a 
humane  manner  into  properly  equipped  pens  for  rest,  water 
and  feeding,  for  a  period  of  at  least  fivft  consecutive  hours^  un- 
less prevented  by  storm  or  by  other  accidental  qr  unavoidable 
causes  which  cannot  be  anticipated  or  avoided,  by  the  exercise 
of  due  diligence  and  foresight.**  The  foregoing  quotation 
constitutes  the  material  part  of  Piercers  TJ.  S.  Code,  1910,  sec- 
tion 6463,  also  found  in  part  1  and  34  Stat.  607'  (U.  S.  Comp. 
St.  Supp.  1909,  p.  1178). 

The  evidence  with  respect  to  what  caused  the  injury  to  the 
lambs  is,  to  say  the  least,  quite  unsatisfactory.  The  evidence 
is  to  the  effect  that  the  lambs  arrived  at  Efeno,  Nev.,  on  their 
way  to  San  Francisco,  on  the  1st  day  of  March,  1908,  some 
time  in  the  afternoon;  that  the  lambs  were  unloaded  there 
for  rest  and  to  be  fed  and  watered ;  that  appellant  unloaded 
or  helped  to  unload  them,  and  an  employee  of  respondent  di- 
rected them  to  be  driven  into  certain  corrals  or  pens  made  of 
wood,  and  from  three  and  a  half  to  four  feet  high ;  that  re- 
spondent had  other  pens  or  yards  which  were  about  ten  or 
twelve  feet  high ;  that  those  "other  yards  which  the  defend- 
ant had  were  occupied  by  cattle  and  hogs.*'  In  speakins: 
about  the  yards  into  which  the  lambs  were  placed,  appellant, 
in  his  testimony,  says:  "I  told  the  foreman  of  the  yard — 
this  man  Lewis — that  I  wasn't  satisfied  with  the  security  of 
the  yard,  and  if  there  was  any  damage  done  I  would  make  tho 
company  stand  for  it,  and  I  called  a  witness  to  it    He  sai-l 
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those  were  the  only  yards  that  were  emp(y/'  One  of  appel- 
lant's witnesses,  in  his  testimony,  in  speaking  of  appellant's 
objection  referred  to  above,  says:  ^"One  of  the  particulars 
that  he  (appellant)  mentioned  was  that  there  were  no  locks 
on  the  gates;  the  gates  were  just  simply  thrown  back  and 
fastened  with  a  wire;  and  he  said  that  any  Indian  or  Dago 
could  help  themselves  to  sheep  for  mutton  if  they  wanted  to/' 
Mr.  Lewis,  to  whom  appellant  referred  in  his  testimony,  said 
that  appellant  made  some  objection  that  the  water  had  not 
been  turned  in — that  is,  turned  in  to  flow  into  the  yards  where 
the  lambs  were ;  but  as  soon  as  the  water  was  turned  into  the 
yard  to  where  the  lambs  were  appellant  was  satisfied.  The 
sheep  were  fed  and  watered  in  the  yard,  and  were  in  good  con- 
dition at  about  seven  o'clock  on  the  evening  of  March  1st,  but 
when  they  were  next  seen  on  the  following  morning  at  about 
seven  or  seven-thirty  o'clock  eighty-seven  of  them  were  dead, 
and  were  lying  together  in  one  comer  of  the  fence.  Some  of 
the  dead  ones  had  considerable  of  their  wool  torn  off,  and 
some  were  more  or  less  wounded  and  bruised,  and  appeared  as 
though  they  had  been  bitten  by  some  sharp-toothed  animals. 
The  rest  of  the  sheep  appeared  tired  out  and  "logy,"  and  were 
in  bad  condition  generally.  The  gates  were  closed.  There 
was  no  evidence  of  any  interference  with  the  fence,  and  the 
lambe  were  all  in  the  pen.  It  seems  that  no  dogs  or  other  wild 
animals  were  seen  or  heard  by  any  one.  This  is  the  sub- 
stance of  the  evidence  relating  to  the  condition  of  the  yards, 
the  injury  to  the  lambe,  and  the  inference  as  to  how  they  were 
injured.  No  complaint  is  made  that  any  of  the  lambs  suf- 
fered injury  by  reason  of  any  particular  defect  in  the  yards 
or  fence,  or  that  they  were  insuflScient  to  retain  the  lambs,  or 
that  the  yards  were  in  an  unfit  or  unclean  condition,  or  that 
the  lambs  got  out  and  were  injured  in  that  way.  The  only 
claims  made  by  appellant  are  that  the  yards  were  insufficient, 
in  that  they  did  not  keep  out  vicious  dogs  or  wild  animals ; 
that  it  was  the  duty  of  respondent  to  furnish  yards  which 
would  keep  out  vicious  dogs  or  wild  animals,  or  at  least  to  pro- 
vide a  watchman  or  guard  who  would  watch  the  sheep  and 
prevent  injury  to  them  from  such  source. 
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The  question  therefore  is,  What  is  respondent's  duty  with 
respect  to  providing  pens  for  the  purpose  of  permitting  ship- 
pers of  live  stock  tg  fee4,  water,  and  rest  such  stock  when  it 
becomes  necessary  during  transit  ?    It  will  be  observed 
that  the  statute  to  which  we  have  directed  attention  1 

does  not  in  terms  provide  the  kind  or  character  of  pens 
the  carrier  shall  provide,  except  that  the  same  must  be  '^prop- 
erly equipped  pens  for  rest,  water,  and  feeding.''  In  the  case 
of  United  States  v.  St.  Louis,  I.  M.  &  S.  By.  Co.,  177  Fed. 
205,  101  C.  C.  A.  375,  the  United  States  Court  of  Appeals 
for  the  Eighth  Circuit,  in  considering  the  question  with  re- 
spect to  the  character  of  equipment  which  a  carrier  must  pro- 
vide in  furnishing  pens  under  the  statute  we  have  quoted, 
says: 

"It  (the  statute)  contains  no  provision  requiring  the  carrier  to 
maintain  any  particular  kind  of  equipment  of  Its  stock  pens,  per- 
manent or  otherwise.  The  condition  of  the  pens  seems  to  have  con- 
cerned Congress  In  making  the  enactment  so  far,  and  so  far  only,  as 
it  served  the  dominant  and  humane  purpose  of  properly  feeding, 
watering,  and  resting  the  stock.  'The  equipment  of  the  pens  must 
be  such,  and  need  be  only  such,  as  serves  that  purpose  at  the  time 
the  stock  is  unloaded  into  them." 

In  2  Hutchinson  on  Carriers  (3d  Ed.),  section  610,  the 
author,  in  speaking  of  the  carrier's  duty  with  r^ard  to  the 
shipment  of  live  stock,  states  the  law  clearly  and  tersely  as 
follows : 

''In  the  case  of  a  carrier  of  live  stock,  it  includes  the  furnishing 
of  proper  yards,  pens,  gates,  and  other  appliances  necessary  to  enable 
the  stock  to  be  received,  loaded,  unloaded,  and  delivered  to  the 
consignee.  In  providing  pens  at  any  point,  however,  the  carrier  is 
only  required  to  anticipate  and  make  reasonable  provision  for  the 
volume  of  live  stock  business  which  he  ordinarily  and  usually 
transacts  at  such  point.  It  is  also  his  duty  to  keep  the  pens  so 
furnished  by  him  in  a  suitable  condition  for  the  purpose  for  which 
they  are  intended.  Thus,  if  he  should  permit  the  pens  to  become  so 
out  of  repair  that  the  live  stock  placed  within  them  break  out  and 
are  injured,  he  wlU  be  liable  to  the  shipper  for  such  injury." 

A  careful  examination  of  a  large  number  of  cases  con- 
vinces us  that  the  author,  in  the  foregoing  excerpt,  has  stated 
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• 
the  law  upon  the  subject  correctly  and  with  admirable  pre- 
cisian. Some  of  the  cases  are  based  upon  state  statutes,  while 
others  are  based  upon  the  common-law  duties  of  the  carrier. 
A  large  number  of  cases  are  collated  by  Mr.  Hutchinson,  and 
we  refer  the  reader  to  his  citations. 

It  seems  to  us  that,  unless  respondent  is  by  law  required  to 
keep  live  stock  free  from  all  harm  while  the  same  are  being 
fed  and  watered,  under  the  statute,  while  in  transit,  then,  in 
view  of  the  evidence  in  this  case,  respondent  cannot  be  held 
liable,  for  the  following  reasons :  There  is  no  evidence  what- 
ever that  there  were  any  vicious  dogs  or  wild  animals  of  any 
kind  in  or  near  Heno  which  might  or  probably  would  molest 
the  lambs  in  question.  Bene  is  a  city,  as  the  evidence  shows, 
of  15,000  inhabitants,,  and  is  an  old  established  place.  Under 
such  circumstances,  no  one  would  expect  that  either  vicious 
dogs  or  wild  animals  would  abound  in  large  or  any  con- 
siderable numbers,  if  at  all.  True  it  is  claimed  that  vicious 
dogs  or  some  wild  animals  did  injure  and  kill  some  of  the 
sheep ;  and  hence  there  were  such  dogs  or  animals  there.  It 
seems  to  us,  however,  that  the  material  inquiry  is,  What  was 
the  prevailing  condition  in  or  in  the  immediate  vicinity  of 
Bene  with  regard  to  the  prevalence  of  vicious  dogs  or  wild 
animals  whose  natural  propensities  would  lead  them  to  attack 
and  injure  sheep  ?  It  caimot  be  doubted  that,  had  appellant 
made  the  attempt,  he  could  have  found  at  least  some  persons 
out  of  the  15,000  inhabitants  of  Eeno  who  could  have  in- 
formed tie  court  and  jury  with  regard  to  such  condition,  or 
with  regard  to  whether  there  had  been  similar  previous  occur- 
rences at  the  yards  at  Beno.  Had  such  evidence  been  pro- 
duced, then,  no  doubt,  the  respondent,  through  its  agents  and 
representatives  at  Beno,  would  have  been  bound  to  take  no- 
tice of  the  prevailing  condition  in  that  regard,  and,  as  we 
think,  would  have  been  required  by  law  to  make  reasonable 
provision  to  protect  the  sheep. 

This  conclusion  is  based  upon  the  federal  statute  which  we 
have  quoted.  The  statute  requires  the  respondent  to  furnish 
properly  equipped  pens;  equipped  to  answer  the  following 
purposes:    To  afford  rest,  to  provide  means  or  facilities  to 
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water,  and  to  feed  stock.  As  we  have  seen,  the  pens  in  ques- 
tion were  properly  equipped  to  feed  and  water  the  sheep,  and, 
as  far  as  the  evidence  discloses,  nothing  is  shown  why  they 
were  not  also  inherently  sufficient  to  afford  the  required  rest. 
If  the  pens  were  not  sufficient  in  that  r^ard,  it  was  because 
there  were  vicious  dogs  or  some  wild  animals  that  broke  into 
the  pens  during  the  nighttime,  and  chased,  harassed,  worried, 
wounded,  mutilated,  and  killed  some  of  the  sheep.  If  there 
were  vicious  dogs  or  wild  animals  in  considerable  numbers  in 
or  near  the  City  of  Seno,  whose  natural  propensities  were  to 
injure  sheep,  and  it  was  generally  known  that  sudi  animals 
and  dogs  were  prevalent  there,  then  any  one  could  infer  that 
they  might  and  probably  would  break  into  the  pens  when  oc- 
cupied by  sheep,  and,  if  so,  would  chase,  worry,  and  injure 
them.  If  such  were  the  fact,  then  pens  like  those  into  which 
the  sheep  in  question  were  unloaded  at  Reno  were  not  suffi- 
cient, because  not  such  as  would  afford  proper  rest  for  the 
sheep.  So  far  as  the  evidence  goes,  however,  it  would  seem 
that  the  occurrence  at  Reno  was  extraordinary.  Is  respond- 
ent required  to  meet  every  possible  emergency  that  may  arise 
whereby  a  shipment  of  sheep  may  suffer  injury  from  vicious 
dogs  or  wild  animals  when  unloaded  for  feed,  water,  and 
rest  ?  We  think  not  We  are  of  the  opinion  that  if  the  pens 
provided  by  the  carrier  are  properly  equipped,  so  that  the 
sheep  may  be  properly  fed,  watered,  and  rested,  he  has  dis- 
charged his  full  duty,  unless  it  is  made  to  appear  that  the  sur- 
rounding conditions  were  such  that  the  carrier  should  have 
anticipated  that  the  sheep  would  probably  be  molested,  and 
thus  not  afforded  proper  rest.  If  such  is  not  the  law,  then  the 
carrier  is  made  an  absolute  insurer  of  the  safety  of  the  sheep 
while  unloaded  for  food,  rest,  and  water,  r^ardless  of  the  fact 
that  by  the  exercise  of  reasonable  diligence  he  did  not  know, 
and  could  not  have  discovered,  the  threatened  danger  to 
which  the  sheep  may  be  exposed.  In  our  judgment,  such  is 
not  the  meaning  or  purpose  of  the  statute.  It  will  be  seen 
that  the  statute  in  terms  excuses  the  carrier  for  things  which 
are  accidental  or  unavoidable,  and  which  could  not  be  antici- 
pated or  avoided  by  the  "exercise  of  due  diligence  and  fore- 
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sight"  Of  caurse,  if  Bueh  an  exoiise  is  good  as  against  the 
duty  to  provide  means  and  facilities  to  feed  and  water^  it 
likewise  must  be  good  as  against  the  duly  to  provide  means 
for  rest 

We  are  of  the  opinion,  therefore,  that,  in  order  to  hold  a 
carrier  liable  for  some  cause  which  does  not  arise  out  of  some 
defect  which  inheres  in  the  pens  themselves,  such  as  being  in- 
fected with  disease,  or  of  insufficient  strength  to  hold  the 
stock,  or  when  rest  is  impossible  because  of  some  improper 
condition  of  the  pens,  the  shipper  must  show  that  the 
carrier,  by  the  exercise  of  "due  diligence  and  fore-  2 

sight,"  could  have  avoided  the  injury  to.  the  sto<^. 
The  shipper  must  show  that  the  carrier  was  guilty  of  negli- 
gence which  was  the  cause  of  the  injury.  Had  it  been  shown 
in  this  case  that  vicious  dogs  or  wild  animals,  whose  natural 
propeeasities  were  ^ch  as  to  injure  she^,  were  j^evalant  at 
Bene,  and  that  respondent  knew  or  ought  to  have  known 
that  such  was  the  case,  or  if  it  had  been  shown  that  occur- 
rences of  a  like  characteir  had  taken  place  within  a  reasonable 
time  prior  to  the  time  in  question,  then  the  jury  might  prob- 
ably have  inferred  negligence  on  the  part  of  respondent  in  not 
providing  pens  which  would  protect  the  sheep  from  interf er- 
ence.  Such  seems,  also,  to  have  been  the  theory  of  counsel 
for  appellant  when  they  prepared  the  complaint,  as  in  it  they 
based  their  right  to  recover  upon  the  fact  that  respondent  was 
guilty  of  negligence.  It  was  only  when  they  came  to  try  the 
case  that  they  insisted  that  the  duty  of  the  respondent  was  an 
abeolnte  one^  enforceable  under  all  conditions.  We  cannot 
agree  with  oonnsel's  theory,  as  contended  for  at  the  trial  and 
in  this  court,  for  the  reasons  we  have  stated. 

In  view  of  the  conclusions  reached,  the  other  errors  as- 
signed are  immaterial,  and  hence  require  no  discussion.  Nor 
is  it  necessary  to  consider  what  effect,  if  any,  the  provisions 
of  the  contract  which  we  have  quoted  from  would  have  as  be- 
tween the  parties.  Since  we  have  reached  the  conclusion  that 
respondent  is  not  liable  under  the  statute,  even  though  the 
sheep  were  in  its  charge,  it  is  wholly  immaterial  at  this  time 

89  Utah--31 


Digitized  by 


Google 


482  Thibty-Ninb  Utah. 

to  determine  whether  the  shipper  and  carrier  may  by  con- 
tract shift  the  burden  imposed  by  the  statute  from  the  latter 
to  the  former. 

From  what  has  bc^en  said,  it  follows  that  the  judgment 
should  be,  and  it  accordingly  is,  affirmed,  with  costs  to  re- 
spondent 

McCARTY,  J.,  concurs.  STEAUP,  J.,  concurs  in  the 
result 


PAEDEE  V.  SALT  LAKE  COUNTY, 
No.  2284.    Decided  September  22,  1911  (118  Pac.  122). 

1.  AtTOBWTT  AlTD  CUXNT — EMINENT  DOMAIN — C30UNTT  ChABGSS— Bx- 

FENsss  IN  JxTDiciAL  Pbocebdings — ^Attornet  Fees.  Neither  Const, 
art  1,  see.  12,  proyiding  that  every  accused  shall  have  the  rl^t 
to  appear  and  defend  in  person  and  by  counsel,  nor  section  22, 
providing  that  private  property  shall  not  be  taken  or  damaged 
for  public  use  without  just  compensation,  would  make  a  county 
liable  for  the  services  of  an  attorney  appointed  by  the  court 
to  defend  an  Indigent  accused.     (Page  486.) 

2.  Constitutional  Law.  Const,  art  1,  sec  7,  providing  that  no 
person  shall  be  deprived  of  his  property  without  due  process 
of  law,  would  not  apply  to  make  a  county  liable  for  the  services 
of  an  attorney  appointed  by  the  court  to  defend  an  indigent  ac- 
cused.    (Page  486.) 

8.  Attobnet  and  Calient — Chaboes  Against  Countt — ^ESxpenseb  ik 

JlTDICIAL    PbOCEEDINOS — ATT0BNET*8    FEES — DEFENSE    OF    INDIGENT 

Accused — ^"Suppobt" — ^"Costs."  Ck)mp.  Laws  1907,  sec  588,  subd. 
8,  makes  the  necessary  expenses  incurred  in  the  support  of 
persons  charged  with  or  convicted  of  crime  and  conunitted  to  the 
county  Jail  charges  against  the  county.  Section  4806  provides 
that  the  cost  of  trial  shall  be  paid  by  the  county  wherein  the 
offense  was  committed,  and  section  689  provides  that  costs  ac- 
cruing before  removal  shall  be  charged  against  the  county  which 
the  prosecution  originated.  Held,  that  the  statutes  did  not 
raise  an  implied  liability  by  a  county  to  pay  for  services  of  an 
attorney  appointed  by  the  district  court  to  defmid  an  indigent 
accused,  the  term  "support"  used  in  section  688  not  including 
such  charges,  and  the  word  "costs"  as  used  in  the  other  sections 
not  including  attorney's  fees  in  a  criminal  case     (Page  487.) 
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I.  MoiTET  RECBivEa) — ^RioHT  OP  AcTiow.  As  a  rule,  where  a  person 
or  corporation  obtains  another's  money  or  property  under  cir- 
cumstances making  it  unjust  to  retain  it,  or  where  a  public 
corporation  Incurs  an  obligation  authorized  by  statute,  but  con- 
trary to  the  form  thereof,  the  law  implies  a  promise  to  pay  such 
money  so  as  to  authorize  an  action  for  its  recovery.    (Page  488.) 

6.  Municipal  Cobforatioks — Contracts — Power.  Where  a  munic- 
ipal corporation  is  not  given  power  to  contract  upon  a  par- 
ticular subject,  or  the  statute  provides  a  specific  manner  of 
contracting,  there  is  no  implied  power  in  the  corporation  to 
contract  except  as  expressly  authorized.    (Page  488.) 

6.  CsnoNAL  Law — ^Tbial— Right  to  Attobnet — Indigent  Accused— 
CoNSTFTUTiONAL  Law.  Coust.,  art  8,  sec.  10,  providing  for 
the  election  of  county  attorneys,  and  that,  where  a  county 
attorney  fails  to  prosecute  according  to  law,  the  court  may  ap- 
point an  attorney  for  the  time  being,  does  not  authorize  the 
court  to  appoint  an  attorney  to  defend  an  ^i^digent  accused. 
(Page  488.) 

7.  Attorney  and  Cuent — Defending  Indigent  Accused — Compen- 
sation. Comp.  Laws  1907,  sec.  489,  provides  that  the  powers 
of  a  county  can  be  exercised  only  by  the  board  of  county  com- 
missioners or  agents  acting  under  its  authority  or  authority  of 
law,  and  the  statute  also  provides  that  the  board  shall  control 
and  direct  the  prosecution  and  defense  of  all  suits  to  which  the 
county  Is  a  party»  and  shall  employ  counsel  to  ajBSist  the  county 
attorney  in*  conducting  such  suits  when  necessary.  Held^  that 
a  county,  through  the  board  of  county  commissioners,  only  had 
power  to  employ  counsel  to  prosecute  or  defend  actions  to  which 
the  county  was  a  party,  and  was  not  a  party  to  a  criminal  case 
so  as  to  make  it  liable  for  services  of  an  attorney  appointed  by 
the  district  court  to  defend  an  indigent  accused  pursuant  to 
section  4767,  which  merely  authorizes  the  court  to  assign  counsel 
to  defend  an  accused  who  desires,  but  is  unable,  to  employ  coun- 
sel.    (Page  489.) 

8.  Attorney  and  Cuent — Compensation — ^Appointment  by  Court 
— ^Defending  Indigent  Prisoner.  An  attorney  appointed  by  the 
court  to  defend  an  indigent  accused  pursuant  to  Comp.  Laws 
1907,  sec.  4767,  is  not  entitled  to  recover  compensation  for  his 
services  from  the  county.     (Page  491.) 

9.  Counties — ^Public  Debts — ^Limitation  op  Amount.  Comp.  Laws 
1907,  sec.  492,  taken  from  Const.,  art.  14,  sec.  3,  provides  that 
no  county  shall  incur  any  liability  for  any  purpose  exceeding 
in  any  one  year  the  taxes  for  the  current  year  without  the 
assent  of  a  majority  of  the  electors,  and  that  a  liability  incurred 
contrary  to  such  provisions  shall  be  void.  Section  493  provides 
that  all  contracts  and  liabilities  to  pay  made  in  violation  of  the 
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title  shall  be  absolutely  void,  and  no  basis  for  a  claim  against 
the  county  treasury.  Held  that,  In  the  absence  of  a  showing 
that  the  county  taxes  for  the  year  1910  were  sufficient  to  pay  a 
claim  against  a  county  for  legal  serrlces  defending  an  indigent 
accused  in  that  year,  no  recovery  therefor  could  be  had.  even 
If  It  were  otherwise  recoverable.     (Page  495.) 

Appbai.  from  District  Court,  Third  District;  Han.  T.  D. 
Lewis,  Judge. 

Action  by  James  D.  Pardee  against  Salt  Lake  County. 

Judgment  for  defendant    Plaintiff  appeals. 

Apfibmed, 

M.  E.  Wilson  for  appellant 
/.  E.  Willey  for  respondent 

FEICK,  C.  J. 

Appellant  brought  this  action  against  the  respondent 
county  to  recover  for  services  rendered  by  him  in  defending 
an  indigent  person  charged  mth  murder  under  an  assignment 
made  by  the  district  court  of  Salt  Lake  County.  Li  his  com- 
plaint the  appellant,  in  substance,  alleged  that  he  is^  and  for 
many  years  has  been,  an  attorney  at  law  practicing  his  pro- 
fession in  Salt  Lake  County,  Utah;  that  on  the  8th  day  of 
April,  1910,  in  a  certain  criminal  action  then  pending  in  the 
district  court  of  Salt  Lake  County,  Utah,  wherein  th6  State 
of  Utah  was  plaintiff  and  one  Thomas  Riley  was  defendant, 
said  Eiley  was  charged  with  the  crime  of  murder  in  the  first 
degree,  and,  when  he  was  arraigned  therefor  in  said  court,  he 
appeared  without  counsel,  and  said  that  he  was  without  means 
to  employ  such  to  represent  him  in  said  action ;  that  the  said 
court  then  asked  said  Riley  whether  he  desired  the  aid  of 
counsel,  to  which  said  Riley  replied  in  the  affirmative,  where- 
upon the  court  assigned  appellant  to  defend  said  Riley  upon 
such  charge  in  said  court ;  that,  pursuant  to  said  assignment, 


Digitized  by 


Google 


Paedee  v.  Salt  Lake  County.        485 

appellant  made  proper  preparation  to  defend,  and  did  defend, 
said  Riley  against  said  charge  in  said  court,  and  that  the 
services  rendered  by  appellant  in  that  behalf  were  reasonably 
worth  the  sum  of  $950 ;  that  appellant  in  the  year  1910  had 
duly  presented  his  claim  for  services  rendered  as  aforesaid,  as 
required  by  law,  and  that  the  board  of  county  commissioners 
of  Salt  Lake  County  duly  heard  and  considered  said  claim, 
and  after  doing  so,  in  the  year  aforesaid,  disallowed  the  same. 
Appellant  prayed  judgment  against  Salt  Lake  County  for 
the  said  sum  of  $950,  with  interest  and  costs.  Salt  Lake 
County,  hereinafter  styled  respondent,  by  its  attorney  de- 
murred generally  to  the  complaint.  The  demurrer  was  sus- 
tained, and  the  court  entered  judgment  dismissing  the  action, 
and  appellant  presents  the  record  on  appeal. 

The  only  error  assigned  is  that  the  court  erred  in  sustain- 
ing the  demurrer,  and  in  entering  judgment  dismissing  the 
action.  Counsel  for  appellant  in  his  brief  states  the  question 
to  be  solved  by  us  in  the  following  language:  "The  only 
question  in  this  case  is  whether,  notwithstanding  there  is  no 
statutory  provision  for  compensation  to  an  attorney  appointed 
by  the  court  to  defend  an  indigent  criminal  charged  with  a 
capital  offense,  such  attorney  is  entitled  to  compensation  from 
the  county  in  which  the  information  was  found  and  in  which 
the  case  was  tried.*'  From  appellant's  own  statement  it  is 
thus  at  once  made  apparent  that  he  does  not  claim  that  there 
is  either  an  express  contract  or  an  express  provision  of  law 
under  which  the  county  is  made  liable  in  this  case.  It  is, 
however,  strenuously  contended  by  appellant  that  the  county 
is  liable  under  an  implied  agreement.  This  implied  agree- 
ment, it  is  contended,  arises  out  of  some  or  all  of  the  follow- 
ing constitutional  and  statutory  provisions,  namely :  Section 
12  of  article  1  of  the  Constitution  of  this  state,  among  other 
things,  provides  that  "in  criminal  prosecutions  the  accused 
shall  have  the  right  to  appear  and  defend  in  person  and  by 
counsel.*'  Section  22  of  the  same  article  reads:  "Private 
property  shall  not  be  taken  or  damaged  for  public  use  with- 
out just  compensation."  And  section  7  of  said  article  pro- 
vides:   ^'No  person  shall  be  deprived  of  life,  liberty  or  prop- 


Digitized  by 


Google 


486  Thibty-Ninb  Utah. 


erty  without  due  process  of  law/'  Comp.  Laws  1907,  section 
4767,  reads  as  follows:  "If  the  defendant  appears  for  ar- 
raignment without  counsel,  he  must  be  informed  by  the  court 
that  it  is  his  right  to  have  counsel  before  being  arraigned  and 
must  be  asked  if  he  desires  the  aid  of  counsel.  If  he  desires 
and  is  unable  to  employ  counsel,  the  court  must  assign  coun- 
sel to  defend  him."  Section  538  specifically  enumerates  what 
shall  be  considered  county  charges.  Subdivision  3  of  that 
section  is  as  follows:  "The  expenses  necessarily  incurred  in 
the  support  of  persons  charged  with  or  convicted  of  crime 
and  committed  therefor  to  the  county  jail"  are  to  be  deemed 
county  charges.  In  case  a  criminal  action  is  removed  for 
trial  from  the  county  where  the  crime  was  committed  to 
another,  section  4806  provides  that  the  costs  of  the  trial  shall 
be  paid  by  the  county  where  the  offense  was  committed,  and 
section  539  provides  that  the  costs  accruing  before  removal 
shall  be  charged  against  the  county  in  which  the  prosecution 
originated.  These  are  all  the  constitutional  and  statutory  pro- 
visions w^hich  are  in  any  way  or  to  any  extent  relied  on  by  ap- 
pellant. There  are  a  number  of  statutory  provisions  which 
we  think  are  material,  and  to  which  we  shall  refer  hereafter. 
Recurring  now  to  the  constitutional  provisions  to  which 
our  attention  has  been  called,  we  fail  to  see  how,  if  at  all, 
these  provisions  can  aid  appellant  in  his  claim  that  the  re- 
spondent county  is  liable  by  implication  of  law.  Surely  there 
is  nothing  in  section  12  to  which  we  have  called  attention 
from  which  an  implied  liability  can  be  claimed.  All  that  this 
section  does  is  to  guarantee  the  right  of  a  person 
charged  with  crime  to  appear,  and  defend  both  in  per-  1 ,  2 
son  and  by  counsel.  Since  such  right  did  not  exist  at 
common  law,  it  is  easy  to  see  why  the  provision  has  been  in- 
corporated into  many  of  our  state  constitutions.  Section  22, 
to  which  reference  has  been  made,  can  in  no  way  influence 
the  question  now  under  consideration.  If  the  purpose  of  that 
section  is  kept  in  mind  its  meaning  is  clear.  The  same  may 
be  said  of  section  7,  to  which  reference  has  been  made.  There 
is  nothing  in  that  section,  therefore,  that  can  shed  any  light 
upon,  much  less  control,  the  question  to  be  decided  here. 
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How  about  the  several  sections  of  the  statute  upon  which 
Appellant  relies?  The  first  provision  which  we  shall  con- 
sider is  found  in  section  538.  This  section  in  explicit  terms 
enumerates  what  are  to  be  deemed  county  charges.  It  is  as- 
sumed by  counsel  that  subdivision  3  of  that  section  is 
entitled  to  some  force  here.    We  have  already  quoted  3 

that  subdivision,  and  need  not  repeat  it  The  duty  im- 
posed on  the  county  by  that  subdivision  is  to  support  the  per- 
sons therein  named.  When  ?  In  case  they  are  committed  to 
the  county  jail  either  before  or  after  conviction,  and  hence 
cannot  support  themselves.  Can  any  one  seriously  contend 
that  the  word  "support,"  used  in  connection  with  the  other 
words,  as  in  the  case  of  the  sentence  now  under  consideration, 
has  anything  whatever  to  do  with  providing  an  attorney  to 
defend  .the  accused  at  the  trial  or  after  trial  upon  appeal? 
It  seems  needless  to  discuss  a  proposition  so  palpably  clear. 
Another  provision  relates  to  the  payment  of  certain  costs.  Un- 
der statutory  provisions  similar  to  those  under  consideration, 
the  term  "costs*'  has  never  been  extended  to  include  attorney's 
fees,  at  least  not  in  criminal  prosecutions,  so  far  as  we 
know.  Section  2,  Words  &  Phrases,  1634-1638,  where  the 
word  "costs"  is  considered,  construed,  and  applied  imder  a 
large  variety  of  circumstances,  and  where  it  is  held  that  costs, 
as  the  term  is  used  in  the  statute  to  which  reference  has  been 
made  by  us,  does  not  mean  compensation  or  fees  for  any  at- 
torney in  a  case.  There  is  therefore  nothing  left  upon  which 
appellant  can  rely,  except  the  provisions  of  section  4767, 
supra. 

It  is  seriously  contended  that  because  the  court  by  that  sec- 
tion is  required  to  assign  counsel,  and  that  counsel,  as  an 
<^oer  of  the  court,  under  ordinary  circumstances,  cannot  re- 
fuse to  comply  with  the  court's  order,  therefore  the  court  is 
made  the  legal  agent  of  the  county  in  making  the  assignment, 
and  hence  a  legal  obligation  upon  the  part  of  the  county  to  pay 
the  attorney  so  appointed  reasonable  compensation  for  his 
services  is  implied. 
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The  general  rule  in  this  regard  is  to  the  effect  that  where 
there  is  a  legal  duty  requiring  a  thing  to  be  done,  or  where 
a  person,  or  corporation,  public  or  private,  obtains  the  money 
or  property  of  another  under  such  circumstances  that 
would  make  it  unjust  or  inequitable  to  retain  the  4,  5 
same,  and  in  case  of  a  public  corporation,  if  the  law 
authorizes  it  to  incur  the  obligation  in  the  first  instance  but 
the  forms  of  law  were  omitted,  then  the  law  ordinarily  im- 
plies a  promise  to  pay,  and  an  action  may  be  maintained  upon 
such  a  promise.  When,  however,  the  power  to  contract  upon 
the  subject-matter  is  withheld  from  a  public  corporation,  or 
where  the  statute  expresses  a  specific  method  of  making  the 
contract,  then  a  liability  does  not  arise  by  implication.  2 
Page  on  Contracts,  sections  1009-1012,  where  illustrative 
cases  are  collated;  2  Dillon  on  Municipal  Corps.  (6th  Ed.), 
sections  793-795.  See,  also,  Argenti  v.  GUy  of  San  Fran- 
Cisco,  16  Cal.  283,  284,  where  Mr.  Chief  Justice  Field  dis- 
cusses the  doctrine. 

The  first  question,  therefore,  that  arises  is,  Did  the  law  au- 
thorize the  county  commissioners  or  the  district  court  to  incur 
a  liability  against  the  county  of  Salt  Lake  for  attorneys 
fees  in  defending  one  charged  with  crime?  Section  10  of 
article  8  of  the  Constitution  provides  for  the  election 
of  county  attorneys,  and  also  provides  that  "in  all  6 

cases  where  the  attorney  for  any  county  or  for  the  state 
fails  or  refuses  to  attend  and  prosecute  according  to  law,  the 
court  shall  have  power  to  appoint  an  attorney  pro  tempore.'* 
Here  the  express  power  is  given  to  appoint  an  attorney  under 
certain  circumstances  to  prosecute  in  criminal  cases.  No 
one,  certainly  no  lawyer,  will  contend,  that,  because  express 
power  is  given  to  appoint  an  attorney  to  prosecute  in  crim- 
inal cases,  therefore  power  to  appoint  an  attorney  to  defend 
in  such  cases  may  be  implied.  If  any  implication  arises  at  all, 
it  is  just  the  contrary.  It  may  be  said,  therefore,  that  there 
is  at  leiBt  no  constitutional  warrant  for  appointing  an  at- 
torney to  defend  in  criminal  cases. 

Let  us  examine  the  statute  for  a  moment  to  see  what  power 
is   conferred   upon   the   county   commissioners  with  regard 
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to  the  execution  of  the  corporate  powers  of  the  counties  of 
this  state.       Section  489  provides:     "The  powers 
of  a  county  can  be  exercised  only  by  the  bocurd  of  7 

county  commissioners,  or  by  agents  and  officers  acting 
under  authority  of  the  board  or  authority  of  law."  One  of  the 
powers  to  be  exercised  by  the  board  of  county  commissioners 
is  **to  control  and  direct  the  prosecution  and  defense  of  all 
suits  to  which  the  county  is  a  party  and  when  necessary  to 
employ  counsel  to  assist  the  county  attorney  in  conducting 
the  same."  So  far,  what  is  there  that  even  in  the  remotest 
degree  indicates  that  the  district  court  or  judge  who  is  a  state 
officer  can,  without  the  consent  of  the  commissioners,  and 
without  their  knowledge  even,  become  their  agent  and  act 
for  them  in  creating  a  liability  against  the  county,  or  that 
be  is  an  officer  acting  for  them  by  "authority  of  law  ?"  If 
we  construe  the  provision  with  regard  to  how  the  corporate 
powers  of  the  county  shall  be  exercised  in  connection  with  the 
provisions  giving  the  commissioners  power  to  control  and  di- 
rect actions  to  which  the  county  is  a  party,  and  to  ^nploy 
counsel  if  necessary  to  assist  the  county  attorney,  it  is  quite 
clear  that  no  power  is  here  conferred  upon  any  one  to 
employ  counsel  on  behalf  of  the  county,  e^^cept  to  defend  or 
prosecute  actions  to  which  the  county  is  a  party.  Is  the 
counly  a  parly  to  a  criminal  action?  Clearjy  not.  The 
county  as  a  corporate  entity  is  not  interested  directly  or  re- 
motely in  such  a  prosecution.  A  counly  as  an  arm  of  the 
state  government  no  doubt  may  by  law  be  required  to  pay  out 
of  the  county  treasury  a  part  of  the  costs  arising  out  of  crim- 
inal prosecutions.  Where  such  is  the  case,  however,  the 
county  makes  the  payment  by  virtue  of  some  positive  law, 
and  not  because  such  payment  has  any  relation  to  county 
government.  No  express  legal  duly  is  thus  imposed  upon 
the  counties  of  this  state  to  pay  for  services  rendered  by  an 
attorney  who  At  the  request  of  the  court  defends  an  indigent 
person  who  is  on  trial  for  crime.  Nor  is  there  anything 
from  which  a  legal  duty  to  pay  for  such  services  may  be  in- 
ferred. 
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Up  to  this  point  we  have  limited  the  discizssion  to  our  local 
law  and  to  general  principles  which  may  be  deduced  there- 
from. Counsel  for  appellant,  however,  contends  that  the 
force  of  reason,  if  not  the  greater  number  of  cases,  is  in  fa- 
vor of  his  contention,  while  counsel  for  respondent,  with 
equal  assurance,  insists  that  the  great  weight  of  authority, 
as  well  as  of  reason,  sustains  their  contention.  We  shall, 
as  briefly  as  possible,  refer  to  the  cases.  The  first  case  that 
we  have  been  able  to  find  directly  in  point  is  the  case  of 
Hall  V.  Washington  County  (Iowa),  2  G.  Greene,  473.  This 
case  was  decided  in  1850,  and  is  based  upon  the  ground  that, 
under  the  statutes,  it  was  the  duly  of  the  court  to  assign 
counsel  to  defend  the  accused,  and,  as  he  was  a  pauper,  there- 
fore it  was  the  duty  of  the  county  to  defend  him,  and  hence 
the  county  was  liable  as  upon  an  implied  promise.  Upon  what 
legal  principles  the  court  acted  in  declaring  that  there  ex- 
isted an  implied  promise  by  the  county  to  pay  the  attorney 
for  his  services  is  not  made  dear.  The  liability  is  assumed 
rather  than  worked  out  from  legal  cause  to  legal  effect.  This 
case  is  followed  by  the  same  court  in  a  much  later  case, 
namely,  Hyatt  v.  Hamilton  County,  121  Iowa,  292,  96  N". 
W.  855,  63  L.  R  A.  614,  100  Am.  St.  Eep.  354.  The  later 
^jase  was,  however,  a  disbarment  proceeding,  and  the  ques- 
tion decided  was  whether  the  county  was  liable  to  an  at- 
torney who  had  been  appointed  by  the  court  to  prosecute  the 
attorney  whom  it  was  sought  to  disbar  by  the  proceedings. 
Upon  the  authority  of  the  earlier  Iowa  case,  it  was  held  in 
the  latter  that  the  county  was  liable.  It  is  somewhat  singu- 
lar, however,  that  about  eighteen  months  before  the  last  de- 
cision the  same  case  in  a  somewhat  different  form  was  be- 
fore the  Supreme  Court  of  Iowa,  and  that  court  then  held 
without  a  dissenting  voice  that  the  county  was  not  liable. 
(See  Hyatt  v.  Hamilton  County  [Iowa],  90  K  W.  508.) 
What  is*  more  singular  still  is  that  the  former  decision  is  in 
no  way  referred  to  in  the  latter  one,  nor  is  the  former  one 
officially  reported,  so  far  as  we  have  been  able  to  find.  The 
Supreme  Court  of  Iowa  is,  however,  not  a  unit  upon  the 
question  of  liability  of  the  county  under  circumstances  like 
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those  of  this  case,  as  is  made  apparent  from  the  dissenting 
opinions  of  Mr.  Justice  Dillon  and  Mr.  Justice  Lowe  in 
White  V.  Polk  County,  17  Iowa,  418-421. 

The  next  case  in  order  of  time  is  Welib  v.  Baird,  6  Ind. 
13,  decided  in  1854.  In  that  case  the  Supreme  Court  of 
Indiana  arrived  at  the  same  conclusion  as  the  Iowa  Su- 
preme €ourt  in  Hall  v.  Hamilton  County,  supra,  and  prac- 
tically for  the  same  reasons.  In  that  case,  however,  a  con- 
stitutional provision  which  was  then  in  force  in  that  state 
is  quoted,  which  is  to  the  effect  that  "no  man's  particular 
services  shall  be  demanded  without  just  compensation."  It 
seems,  however,  that  the  court  did  not  base  its  decision  upon 
this  provision.  This  is  made  clearer  still  from  k  later  case, 
namely,  Israel  v.  State,  8  Ind.  467,  where  the  foregoing 
provision  of  the  Constitution  was  squarely  presented  by  a 
witness  who  was  required  to  attend  court  and  give  evidence 
in  a  criminal  prosecution  without  being  paid  any  fees  or 
expense  money  to  defray  his  expenses  while  attending  court. 
The  Supreme  Court  of  Indiana  found  no  difficulty  in  hold- 
ing that  the  state  could  require  vntnesses  to  attend  court 
and  testify  in  criminal  prosecutions  without  pay. 

Oregon  and  Tennessee  have  similar  constitutional  provi- 
sions and  the  courts  of  those  states,  the  former  in 
Daly  V.  Multnomah  County,  14  Ore.  20,  12  Pac  11,  8 

and  the  latter  in  Henley  v.  State,  98  Tenn.  665,  41  S. 
W.  352,  1104,  39  L.  R  A.  126,  held  that  the  witnesses  could 
be  compelled  to  attend  courts  in  criminal  prosecutions  as 
part  of  their  public  duty  without  compensation  or  expense 
money.  If  citizens  generally  may  be  compelled  to  appear 
in  court  and  testify  as  witnesses  when  the  state  prosecutes 
for  public  crimes,  as  a  public  duty,  without  compensation, 
we  cannot  see  how  attorneys  in  view  of  their  special  rela- 
tion to  the  court  and  state  can  escape  from  assisting  the 
oourt  in  such  prosecutions  in  case  the  accused  is  an  indigent 
person.  In  principle  there  is  no  difference  between  the 
services  rendered  by  the  witness  and  those  rendered  by  the 
attorney  so  far  as  the  right  to  compel  attendance  at  court 
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without  compensation  is  eoneemed.  There  are  some  later 
Indiana  cases  upon  this  subject  to  which  we  shall  refer  later. 
It  is  but  just  to  say  that  by  taking  all  of  the  Indiana  cases 
together  it  is  reasonably  clear  that  that  court  based  the  lia- 
bility of  the  county  upon  an  implied  promise  arising  from 
the  duty  of  the  court  to  assign  counsel  to  defend  a  pauper 
prisoner. 

The  next  case  is  Carpenter  v.  County  of  Dane,  9  Wis. 
274.  This  case  was  decided  in  1869,  and  follows  the  case 
of  Hall  V.  Washington  County ,  supra.  This  case  was  fol- 
lowed by  the  same  court  in  Dane  County  v.  Smith,  13  Wis. 
585,  80  Am.  Dec.  754.  In  the  latter  case  it  was  held  that 
an  act  of  the  legislature  prohibiting  the  payment  of  fees  for 
defending  indigent  offenders  was  void.  The  Supreme  Court 
of  Wisconsin  has,  however,  apparently  departed  from  the 
views  expressed  in  that  case  in  a  much  m^e  recent  one  en- 
•  titled  Green  Lake  County  v.  Waupaca  County,  113  Wis.  425, 
89  N.  W.  549.  As  we  understand  the  earlier  Wisocmsin  case, 
the  decision  wfts  based  upon  the  principle  that  because  the 
district  court  is  authorized  to  appoint  an  attorney  to  de- 
fend an  indigent  person  charged  with  crime  therefore  the 
county  in  which  the  case  is  pending  is  liable  for  a  reason- 
able compesation  to  be  determined  by  the  court  as  a  judicial 
question.  In  the  latter  case  it  is,  however,  squarely  held,  as 
it  is  in  about  all  of  the  states  of  this  Union,  that  the  legisla- 
ture may  fix  an  amount  beyond  which  a  court  cannot  go  in  al- 
lowing attorney's  fees  for  defending  indigent  persons  chaiged 
with  crime.  If,  therefore,  it  be  once  conceded  that  the 
legislature  may  determine  and  fix  a  fee  in  gross,  or  by  the 
day,  which  the  attorney  must  accept  for  defending  an  in- 
digent person  charged  with  crime,  then  there  is  no  escape 
from  the  conclusion  that  the  whole  question  is  legislative,  and 
not  judicial.  From  the  foregoing  it  is  apparent  that  there 
are  at  least  three  states  in  which  it  has  been  held  that-,  in 
the  absence  of  an  express  statute,  the  county  in  which  a 
case  is  prosecuted  is  nevertheless  liable  for  attorney's  fees 
in  defending  indigent  persons  accused  of  crime,  and  that 
such  liability  arises  by  implication  of  law. 
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Upon  the  other  hand,  there  are  a  large  number  of  de- 
cisions emanating  from  courts  of  last  resort  of  many  of  the 
states  of  the  Union,  which,  after  much  thought,  have  ar- 
rived at  an  opposite  conclusion  from  that  reached  by  the  Su- 
preme Courts  of  Iowa,  Indiai^a,  and  Wisconsin.  We  refer 
the  reader  to  the  following  cases:  Nebb  v.  U.  8.,  1  Ct  CI. 
173 ;  Henry  v.  U.  8.,  15  Ct.  CI.  162 ;  Elam  v.  Johnson,  48 
Qa.  348;  8tate  v.  Corners,  26  Ohio  St.  599-603;  Posey  v. 
Mobile  Coimiy,  50  Ala,  6;  Arkansas  County  v.  Freeman 
<6  Johnson,  31  Ark.  266;  Presby  v.  Klickitat  County,  5 
Wash.  329,  31  Pac.  876 ;  Wayne  County  v.  Waller,  90  Pa. 
99,  35  Am.  Kep.  636;  Rowe  v.  Yuba  County,  17  Cal.  62; 
Lamont  v.  8olano  County,  49  Cal.  158;  Vise  v.  County  of 
Hamilton,  19  HI.  78;  Johnson  v,  Whiteside  County,  110 
ni.  22 ;  Johnston  v.  Lewis  &  Clark  County,  2  Mont  159 ; 
Case  V.  8havmee  County,  4  Kan.  611,  96  Am.  Dec.  190; 
Washoe  Co.  v.  Hunibolt  County ,  14  Nev.  128;  Yates  v. 
Taylor  County  Court,  47  W.  Va.  376,  35  S,  E.  24;  State 
v.  Simmons,  43  La.  Ann.  994-995,  10  South.  382 ;  Dismukes 
V.  Bd.  of  Superv'rs,  58  Miss.  612,  38  Am.  Rep.  339 ;  People 
V.  Bd.  of  Superv'rs,  78  K  Y.  622;  Wright  v.  State,  50 
Tenn.  256.  (See,  also,  13  Century  Digest,  cols.  1928, 
1929.)  In  many  of  the  foregoing  cases,  the  principles  upon 
which  the  early  Iowa  case,  as  well  as  the  Indiana  and  Wis- 
consin cases  are  based,  are  thoroughly  discussed.  The  courts 
are  practically  unanimous  upon  the  question  that  attorneys 
should  receive  reasonable  compensation  for  their  services  in 
performing  what  may  be  said  to  be  a  public  duty  and  in 
which  organized  society  is  greatly  concerned,  but  they  are 
equally  unanimous  that  the  power  to  provide  compensation 
for  services  rendered  under  such  circumstances  rests  with 
the  legislature,  and  not  with  the  courts.  In  all  the  cases  last 
above  cited  there  is  not  one  in  which  the  doctrine  that  the 
county  is  liable  by  implication,  because  the  court  is  required 
to  assign  counsel  to  defend  an  indigent  person  charged  with 
crime,  is  upheld,  although  in  many  of  them  it  is  thoroughly 
considered.  Nor  is  that  doctrine  well  founded,  as  we  have 
attempted  to  demonstrata  In  the  case  of  Presby  v.  Klicki- 
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tai  County^  5  Wash.  329,  31  Pac.  876,  about  all  the  con- 
stitutional and  statutory  provisions  which  are  referred  to  in 
this  case  were  involved,  considered,  and  passed  upon.  The 
Supreme  Court  of  Washington,  as  we  think,  satisfactorily 
disposes  of  all  of  appellant's  contentions,  and,  after  a  thor- 
ough consideration,  can  find  no  legal  ground  upon  which  a  re- 
covery could  be  permitted  to  stand.  The  Supreme  Court 
of  Pennsylvania  so  clearly  outlines  the  conditions  that  pre- 
vailed in  that  state  upon  the  question  under  consideration 
in  the  case  of  Wayne  County  v.  Waller,  supra,  that  we  re- 
produce a  portion  of  the  statement  of  the  court  in  that  case, 
which  is  as  follows: 

"While  there  is  some  force  in  the  reasoning  of  the  Iowa  and 
Wisconsin  courts,  we  adhere  to  the  opposite  view  as  according  better 
with  a  practice  which  has  been  almost  universal  and  of  such  long 
standing  as  to  have  acquired  the  force  of  law.  In  this  state  we 
have  always  proceeded  on  the  safe  principle  of  requiring  statutory 
authority,  either  in  express  terms  or  by  necessary  implication,  fbr 
all  such  claims  made  upon  the  public  treasury.  To  hold  that  coun- 
sel appointed  to  defend  insolvent  prisoners  may  demand  compensa- 
tion from  the  county  would  be  a  departure  from  a  time-honored 
custom  to  the  contrary,  and  it  is  not  difficult  to  foresee  the  mischief 
to  which  it  would  lead.  It  is  far  better  to  let  such  cases  rest  on  the 
foundation  which  has  hitherto  sustained  them — ^human  sympathy 
and  a  just  sense  of  personal  obligation.  No  poverty-stricken  pris- 
oner is  ever  likely  to  suffer  for  want  of  necessary  professional  or 
pecuniary  aid." 

The  conditions  prevailing  in  the  courts  of  Pennsylvania 
referred  to  in  that  case  were  likewise  the  conditions  which 
prevailed  in  the  courts  of  this  state  when  the  services  in 
question  were  rendered,  and  had  prevailed  by  common  con- 
sent of  both  bench  and  bar  for  many  years,  certainly  during 
all  the  years  of  statehood  if  not  for  many  years  preceding 
that  event  It  may  be  that,  if  the  law  were  clear  that  at- 
torneys rendering  services  under  the  circumstances  of  this 
case  were  entitled  to  draw  upon  the  coimty  treasury  for  com- 
pensation the  practice  of  the  courts  and  the  concessions  of 
the  bar  to  the  contrary  should  not  prevail  over  a  plain  legal 
requirement.  When,  however,  as  in  this  case,  there  is  no 
express  provision  of  law  authorizing  the  county  to  pay  for 
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such  services,  and,  in  addition  to  this,  the  overwhelming 
weight,  as  we  think,  of  both  reason  and  authority  is  against 
it,  the  practice  which  has  long  prevailed  should  not  be  dis- 
turbed by  the  courts.  We  do  not  only  concede — ^we  assert — 
the  proposition  that  the  l^islature  of  this  state  should  at  the 
first  opportunity  provide  for  a  reasonable  compensation  to  be 
allowed  to  attorneys  in  cases  where  they  are  required  to  de- 
vote their  attention,  skill,  and  time  to  defending  indigent 
persons  charged  with  crime,  and  are  placed  on  trial  therefor. 
The  services  are,  however,  in  their  nature  public  (and  if 
not  public  the  county  treasury  has  nothing  to  do  with  them), 
and  under  our  theory  of  government,  therefore,  in  the  absence 
of  an  express  provision  to  the  contrary,  the  duty  to  provide 
compensation  for  public  service  belongs  exclusively  to  the 
legislative  department  of  government. 

But  to  our  minds  there  is  still  another  very  cogent 
reason  why  the  district  court  did  not  err  in  sustain-  9 

ing  the  demurrer  in  this  case.     Comp.  Laws  1907, 
section  492,  so  far  as  material  here,  provides : 

"No  county  shaU  incur  any  liability  or  indebtedness,  in  any  man- 
ner or  for  any  purpose,  exceeding  in  any  one  year  the  taxes  for  the 
'  current  year,  without  the  assent  of  a  majority  of  such  qualified  elec- 
tors.   ...    An  indebtedness  or  liabiUty  incurred  contrary  to  this 
provision  shaU  be  void." 

To  make  assurance  doubly  sure  the  next  section  provides: 

"All  contracts*  authorizations,  allowances,  payments,  and  liabil- 
ities to  pay,  made  or  attempted  to  be  made  in  violation  of  this 
title  shall  be  absolutely  void  and  shall  never  be  the  foundation  or 
basis  of  a  daim  against  the  treasury  of  such  county." 

It  may  be  urged  that  there  are  other  statutory  provisions 
relating  to  the  payment  of  claims  against  counties  which 
may  to  some  extent  at  least  be  in  conflict  with  the  fore- 
going limitations,  and  hence  the  provisions  should  be  con- 
sidered and  construed  together.  Ordinarly  this  is  true,  but, 
in  view  of  the  situation  here,  this  contention  is  imtenable  be- 
cause the  limitations  found  in  section  492,  supra,  are  taken 
from  section  8  of  article  14  of  the  Constitution  of  this  state, 
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and;  the  limitaticms  and  pfrohibitianfi  being  in  poeitive  and 
unambiguoiis  terms,  no  county  can  add  to  its  liability,  except 
in  the  manner  there  prescribed,  anything  to  the  contrary  in 
any  section  of  any  statute  notwithstanding.  Section  18  of 
article  11  of  the  Constitution  of  California,  as  far  as  ma- 
terial here,  provides:  "No  county,  city  .  .  .  shall  in- 
cur any  indebtedness  or  liability  in  any  manner  or  for  any 
purpose,  exceeding  in  any  year  the  income  and  revenue  pro- 
vided for  such  year  without  the  assent,"  etc  The  Supreme 
Court  of  California  has  at  different  times  had  occasion  to 
construe  and  apply  the  ccmstitutional  provision  aforesaid. 
The  last  time  that  court  had  the  matter  under  consideration 
was  in  the  case  entitled  Btich  v.  City  of  Extreka,  124  Cal. 
61,  56  Pae.  612.  The  plaintiff  in  that  case  was  an  attorney 
at  law,  and  asked  judgment  against  the  city  of  Eurdm  for  le- 
gal services  rendered  by  him  for  it  upon  an  implied  promise 
or  agreement  The  lower  court  held  that  the  liability  arising 
out  of  an  implied  promise  did  not  fall  within  the  constitu- 
tional limitations  we  have  quoted.  The  Supreme  Court,  how- 
ever, held  that  a  liability  arising  out  of  an  implied  agree- 
ment is  prohibited  the  same  as  one  bcysed  upon  an  express 
agreement  would  be,  and  further  held  that,  unless  it  is  al- 
leged and  proved  that  there  were  "unappropriated  revenues 
when  the  liability  was  incurred,  .  .  .  the  claimant 
will  have  no  right  to  a  judgment  in  any  form." 

While  the  appellant  alleges  that  he  rendered  the  services 
in  question  in  the  year  1910,  that  he  presented  his  daim 
for  allowance  and  that  the  same  was  rejected  in  that  year, 
he  nevertheless  nowhere  alleges  that  his  claim  for  $950  may 
not  in  whole  or  in  part  have  been  "in  excess  of  the  taxes 
for  the  current  year;"  that  is,  the  year  1910.  We  thus  have 
a  case  where  a  liability  against  a  county  may  be  created  in 
but  two  ways.  One  is  that  the  amount  of  the  obligation  is 
within  the  revenues  produced  from  taxation  for  the  year 
in  which  the  liability  arose,  and,  if  such  is  not  the  case,  the 
other  is  that  at  least  a  majority  of  the  qualified  electors  of 
the  oounly  voting  upon  the  proposition  shall  vote  in  favor  of 
incurring  the  liability.    In  view  of  these  constitutional  pro- 
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visions  which  control  in  all  cases,  no  liability  can  arise  by  im- 
plication against  a  county  unless  the  current  revenues  are 
sufficient  to  meet  the  obligation  incurred.  In  view  that  in 
this  case  appellant  expressly  admits  that  he  does  not  claim 
under  an  express  agreement,  he  must  state  suflGicient  facts 
from  which  an  implied  one  may  arise.  This  he  has  not 
done,  for  two  reasons:  (1)  Because  in  the  general  state- 
ment of  his  cause  of  action  he  does  not  allege  facts  from 
which  the  law  implies  an  agreement  to  pay  by  the  county 
for  the  reasons  stated  in  the  course  of  this  opinion;  and  (2) 
because  no  facts  are  alleged  showing  that  the  taxes  of  1910 
were  sufficient  to  cover  the  claim  sued  upon  either  in  whole 
or  in  part 

The  Supreme  Court  of  Indiana  in  recent  cases,  namely. 
Board,  etc.  v.  Motvb'ray,  160  Ind.  10,  66  N.  E.  46,  and 
Board,  etc.  v.  McGregor,  171  Ind.  638,  87  N.  E.  1,  expressly 
holds  that  the  whole  matter  of  compensating  attorneys  for 
defending  poor  persons  charged  with  crime  belongs  to  the 
legislature,  and,  when  the  latter  provides  that  no  such  serv- 
ices shall  be  paid  for  unless  an  appropriation  has  been  made 
therefor,  the  attorney  rendering  such  services  must,  in  order 
to  recover,  all^e  and  prove  that  an  appropriation  has  been 
made,  and  that  it  was  not  exhausted  when  the  services  sujed 
for  were  rendered.  A  similar  law  is  enforced  in  Ohio.  (See 
8taie  v.  Com'rs,  etc.,  26  Ohio,  St  699.)  As  we  have  seen, 
even  the  Supreme  Court  of  Wisconsin  has  changed  front 
upon  this  question  insofar  as  to  state  that  the  question  of 
compensation  in  such  cases  is  legislative  rather  than  judicial 

From  what  has  been  said,  it  follows  that  the  judgment 
should  be  affirmed,  with  costs  to  respondent  It  is  so  ordered. 

McCARTY,  J.,  concurs. 

STRA.TJP,  J.  I  concur  on  the  ground  that  the  allied 
claim  is  not  a  pr(^>er  charge  against  the  county. 


89  Utah— 32 
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STATE  V.  MOREELLw 

No.  2105.    Decided  September  26,  1911  (118  Pac.  215). 

Labcent— Ownership  op  Pbopebtt — ^F^elonious  Taking — ^EJvtdekce. 
Evidence  on  prosecution  tor  larceny  of  a  cow  held  insufficient 
to  show  slie  was  the  property  of  the  person  alleged,  or  to  show 
a  felonious  taking. 


Appeal  from  District  fcourt,  Sixth  District;  Hon.  J.  F. 
Chidester,  Judge. 

Gleorg©  Morrell  was  convicted  of  grand  larceny  and  ap- 
peals. 

Revebsed  and  remanded  fob  new  tbial. 

King  &  Burton  and  0.  T.  Bean  for  appellant 

A.  R,  Barnes  Attorney-General,  for  the  State. 

STRAUP,  J. 

The  defendant  was  convicted  of  grand  larceny,  the  steal- 
ing of  a  cow,  the  alleged  property  of  Peter  Scorup.  He  has 
challenged  the  sufficiency  of  the  evidence  to  sustain  the  ver^ 
diet.    We  think  the  evidence  insufficient  in  two  particulars: 

(1)  To  shi^w  that  the  cow  was  the  property  of  Scorup;  and 

(2)  to  show  a  felonious  taking  by  the  defendant. 

With  respect  to  the  first  point  Scorup  testified  that  he,  in 
November,  1906,  purchased  from  H.  H.  Keams  312  head  of 
cattle,  branded  ^*H"  on  the  left  ribs.  About  twenty-five  head 
also  had  other  brands  on  them.  About  280  head  were  de- 
livered to  Scorup;  thirty  or  thirty-five  were  astray  cm  the 
range.  In  the  fall  of  1907  the  cattle  were  gathered  by  him. 
He  then  was  short  about  sixteen  head.  He  later  sold  most 
of  the  cattle  to  Niel  McMillan.  He  sold  four  or  five  head  to 
butchers.    ^^A  big,  fine  cow''  so  sold  was  turned  back  on  the 
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range.  He  sold  no  cattle  to  the  defendant.  Among  the  cat- 
tle purchased  by  him  were  some  of  "a  roan  color  and  bald- 
faced" — ^white  face.  There  were  other  cattle  of  that  descrip- 
tion in  the  community  owned  by  others.  Scorup  further 
testified  that  he  never  saw  the  cow  in  question,  and  that  he 
did  not  know  whether  she  belonged  to  him,  or  whether  he 
had  purchased  her  from  Keams.  Other  witnesses  testified 
for  the  state  that  in  October,  1908,  the  defendant  butchered 
a  "roan  white-faced"  cotv  having  an  "H"  brand  on  the 
left  side.  They  further,  testified  that  they  saw  the  cow  in 
the  defendant's  possession  for  a  year  or  a  year  and  a  half 
prior  thereto,  and  that  he,  under  an  asserted  claim  of  ownei^ 
ship,  openly  had  kept  the  cow  about  his  premises  and  in  his 
field,  and  without  any  attempt  of  concealment  To  some  of 
them  he  stated,  prior  to  the  controversy,  that  he  lost  the  cow 
when  she  was  a  yearling,  that  she  then  was  branded  with  his 
brand  "67"  on  the  right  hip,  and  that  two  or  three  years 
thereafter  he  found  her  branded  "H"  on  the  left  side.  When 
he  butchered  the  cow,  he  openly  and  in  the  presence  of 
some  of  the  witnesses  drove  her  from  the  field  and  stated  to 
them  that  he  intended  to  butcher  her.  They  oiTered  to  help 
him.  He  told  them  he  had  sufficient  help.  The  cow  was 
slaughtered,  the  hide  thrown  across  the  fence,  and  the  head 
placed  near  it,  where  both  were  exposed  to  the  view  of  the 
public.  There  the  sheriff  saw  them  and  seized  the  hide.  It 
had  the  "H"  brand  on  it.  That  brand  belonged  to  Keams, 
who  had  sold  to  Scorup.  The  defendant's  brand  was  "67." 
Ergo,  the  cow  belonged  to  Scorup,  and  the  defendant  stole 
her  at  the  time  and  in  the  manner  alleged.  That  is  the 
state's  case. 

The  defendant  corroborated  in  most  particulars  by  other 
witnesses,  testified  that  the  cow  belonged  to  him ;  that  he  had 
raised  her;  that  he  branded  her  when  she  was  about  a  year 
old;  that  he  then  lost  her;  that  he  found  her,  two  or  three 
years  thereafter,  branded  "H"  on  the  left  side;  and  that 
he  inquired  of  the  county  clerk's  office  and  from  others  as 
to  the  ownership  of  the  ^'H"  brand,  and,  as  testified  to  by 
him,  tried  to  find  out  who  had  branded  his  oow.     He  re- 
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daimed  the  cow,  ox)enl7  kept  her  about  his  premises  and  Lq 
his  field  for  a  year  or  a  year  and  a  half,  and  then  butchered 
her.  He  and  other  witnesses  testified  that  a  part  of  the  de- 
fendant's brand  "67/'  was  still  visible  on  the  cow  when  she 
was  butchered.  The  defendant  testified:  "A  part  of  the 
brand  showed  on  the  hide  when  it  was  on  the  cow.  The  *6' 
showed,  and  you  could  see  where  part  of  the  '7'  was.  It  still 
shows  on  the  hide,  but  not  as  clearly  as  when  the  hide  was 
on  the  oow."  We  do  not  find  any  evidence  disputing  this, 
except  the  testimony  of  some  of  th^  witnesses,  who  testified 
that  they  saw  the  cow  in  the  defendant's  field  and  noticed 
only  the  "H"  brand. 

We  think  the  verdict  i%  clearly  without  support.  The 
judgment  of  the  court  below  is  therefore  reversed,  and  the 
case  remanded  for  a  new  trial 

FRICK,  0.  J.,  and  McCAKTY,  J.,  concur. 


ARGYLE  et  al.  v.  JOHNSON,  County  Treasurer. 

No.  2244.    Decided  September  26,  1911  (118  Pac.  487). 

1.  Drains — Pubposes — ^Public  Health.  Promotion  of  the  public 
health  need  not  be  involyed  to  make  valid  a  law  for  reclamation 
of  swamp  or  overflowed  lands,  by  organization  of  a  drainage 
district  and  taxation  of  the  lands  therein  for  the  improvement. 
(Page  505.) 

2.  CJONSTTTUTIONAL    LAW — DRAINS — ^DUE    PROCESS — HEARING     BEFORE 

Ck)MPETENT  Tribunal.  The  drainage  act  ((3omp.  Laws  1907,  sees. 
760-779)  is  unconstitutional,  as  permitting  private  property  to 
be  taken  without  due  process;  owners  of  lahd  included  in  a 
drainage  district  not  being  given  a  right  to  a  hearing,  before 
some  competent  tribunal,  prior  to  the  time  the  tax  lien  is  irrev- 
ocably established,  or  the  lands  can  be  sold  for  delinquent 
assessments,  on  the  question  whether  their  lands  are  benefited 
by  the  drainage  district,  and,  if  so,  whether  the  assessments 
are  Just  and  equitable,  when  compared  with  the  assessments 
of  other  lands  in  the  district     (Page  507.) 
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Appeal  from  District  Court,  Fourth  District ;  Hon.  J.  E. 
Booth,  Judge. 

Action  by  Benjamin  Argyll  and  others  against  Mdnt  John- 
son, County  Treasurer. 

Judgment  for  plaintiffs.    Defendant  appeals. 

Apfiemed. 

Jacoh  Evans  and  Elias  Hanson  for  appellant 
A.  B.  Morgan  for  respondents. 

FRICK,  C.  J. 

This  is  an  appeal  from  a  final  judgment  perpetually  en- 
joining the  collection  of  a  certain  drainage  tax. 

It  is  not  clear  upon  what  ground  the  district  judge  based 
his  decision.  From  what  is  disclosed  by  the  record,  however, 
it  seems  that  the  injunction  was  granted  upon  the  groimd 
that  the  law  under  which  the  tax  was  imposed  is  void,  be- 
cause it  authorizes  the  taking  of  property  without  due  pro- 
cess of  law. 

The  judgment  was  granted  upon  the  pleadings,  and  it  is 
contended  here  that  the  judgment  must  be  sustained,  be- 
cause the  answer  of  appellant  presented  no  defense.  This 
contention  is  untenable,  since  both  the  denials,  as  well  as  the 
aflBrmative  averments,  contained  in  the  answer  presented  is- 
sues of  fact  whidi  oould  not  have  been  determined  on  a 
motion  for  judgment  on  the  pleadings ;  and  if  the  law  under 
which  the  tax  was  imposed  is  valid  the  judgment  cannot 
stand.  We  shall  therefore  treat  the  motion  for  judgment 
as  a  deanurrer  to  the  answer,  and  by  that  method  determine 
the  validity  of  the  law  which  is  assailed. 

The  law  in  its  present  form  was  adopted  in  1907,  and  con- 
stitutes sections  760  to  779,  inclusive,  of  the  Compiled  Laws 
of  Utah  1907.  The  text  of  the  act  in  question,  so  far  as  ma- 
terial here,  is  as  follows: 
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"Sec.  760.  Whenever  any  number  of  persons  constituting  a  major- 
ity, of  the  holders  of  title,  and  who  hold  title  to  a  major  part  of 
the  land  to  be  included  in  the  proposed  district  susceptible  of  one 
mode  of  drainage  from  a  common  source  and  by  the  same  system 
of  works,  desire  to  provide  for  the  drainage  of  the  same,  they  may 
propose  the  organization  of  a  drainage  district  under  the  provisions 
of  this  act,  provided  the  provisions  of  this  act  shall  not  apply  to 
the  drainage  of  mines. 

''Sec.  761.  A  petition  shall  first  be  presented  to  the  board  of 
county  commissioners  of  the  county  in  which  the  lands,  or  the 
greater  portion  thereof,  are  situated,  signed  by  the  required  num- 
ber of  holders  of  title,  or  of  evidence  of  title,  and  shall  set  forth  and 
particularly  describe  the  boundaries  of  the  proposed  district,  and 
shall  pray  that  the  same  may  be  organized  under  the  provisions  of 
this  title.  The  petition  shall  be  presented  at  a  regular  meeting  of 
the  board,  of  county  commissioners  and,  for  at  least  two  weeks 
before  the  time  at  which  the  same  is  to  be  presented,  shall  be 
posted  in  three  or  more  public  places  in  the  district  or  published 
in  some  newspaper  published  or  having  a  general  circulation  in 
the  county,  together  with  a  notice  stating  the  time  at  which  the 
same  will  be  presented.  If  any  portion  of  the  proposed  district 
shall  lie  within  another  county  or  coimties,  then  the  petition  and 
notices  shall,  as  above  provided,  be  posted  or  published  in  a  news- 
paper, published  or  having  a  general  circulation  in  each  of  such 
counties. 

"Sec.  762.  When  the  petition  is  presented,  the  board  of  county 
commissioners  shall  hear  it,  and  may  adjourn  the  hearing  from  time 
to  time,  not  exceeding  four  weeks  in  all.  On  the  final  hearing  any 
person  whose  lands  are  susceptible  of  drainage  by  the  proposed 
system,  and  who  expresses  in  writing  a  desire  to  be  Included  within 
the  system,  may  upon  application  to  the  board  and  in  its  discretion, 
have  his  lands  included  in  the  district.  On  the  final  hearing  the 
board  shall  by  resolution  establish  and  define  the  boundaries  of 
the  district  as  proposed  in  the  petition  or  as  amended  as  herein- 
before provided,  fix  the  number  of  trustees,  which  shall  not  be  less 
than  three  nor  more  than  five  and  who  shall  be  residents  of  the 
district,  and  provide  for  the  election  of  such  trustees  and  the  organ- 
ization of  said  district  as  hereinafter  provided. 

"Sec.  763.  The  board  shall  then  give  notice  of  an  election,  for 
the  purpose  of  determining  whether  or  not  the  proposed  district 
shall  be  organized.  The  notice  shall  describe  the  boundaries  estab- 
lished, and  shall  designate  a  name  for  the  district  It  shall  be 
posted  or  published,  as  prescribed  in  the  case  of  a  petition,  and 
shall  state  the  time  and  place  of  the  election  and  that  ballots  shall 

be  cast  containing  the  words  'Drainage  District yes,'  or  'Drainage 

District no/  and  the  names  of  persons  to  be  voted  for  as  trustees. 

No  person  shall  be  entitled  to  vote  at  any  election  held  under  the 
provisions  of  this  act,  imless  he  shall  be  a  qualified  elector  in  the 
district.  The  board  of  county  commissioners  shall  appoint  the  judges 
for  the  first  election." 
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Section  764  in  substance  provides  that  the  county  com- 
missioners shall  canvass  the  votes  cast  at  the  election  provided 
for  in  the  preceding  section,  and  if  two-thirds  of  all  the 
votes  cast  thereat  shall  be  in  favor  of  organizing  a  drainage 
district  then  the  commissioners  shall  enter  an  order  on  their 
minutes  declaring  the  district  organized,  and  shall  also  de- 
clare the  persons  receiving  the  highest  number  of  votes  elect 
ed  as  trustees  of  such  district;  and  the  section  further  pro- 
vides that  "no  action  shall  be  commenced  nor  maintained, 
nor  defense  made,  affecting  the  validity  of  the  organization, 
unless  commenced  or  made  within  one  year  after  the  enter- 
ing of  the  order  declaring  the  district  organized. 

Section  265  provides  that  subsequent  elections  shall  be 
held  biennially ;  and  section  266  is  to  the  effect  that  the  trus- 
tees shall  hold  oflSce  for  two  years,  and  also  provides  for 
their  qualification  by  taking  an  oath  and  by  giving  oflScial 
bonds. 

Section  767  is  as  follows : 

"Sec.  767.  Within  thirty  days  after  their  election  and  qualifica- 
tion, the  truatees  shall  meet  and  organize  as  a  board,  and  shall 
elect  a  president,  a  secretary,  and  a  treasurer,  from  among  their 
own  number.  Bach  of  such  oflicers  shall  hold  oflice  during  the 
pleasure  of  the  board.  The  board  of  trustees  shall  have  power  to 
adopt  a  code  of  by-laws  governing  the  conduct  of  the  business  and 
affairs  of  the  district  as  a  corporation  in  connection  with  its  associa- 
tion with  individuals  in  and  outside  of  the  district  and  regulating 
the  use  of  its  drainage  system  by  outsiders.  It  shaU  also  have  power 
to  make  and  execute  all  necessary  contracts,  to  employ  and  appoint 
such  agents,  oflicers  and  employees  as  may  be  required^  prescribe 
their  duties  and  generally  to  perform  all  such  acts  as  shaU  be 
necessary  to  fully  carry  out  the  purposes  of  this  title.  The  board 
and  its  agents  and  employees  shall  lilcewise  have  the  right  to  enter 
upon  any  lands  to  make  surveys  and  may  locate  the  necessary 
drainage  works  and  the  line  for  any  drainage  canal  or  canals,  and 
the  necessary  branches  for  the  same  on  any  lands  which  may  be 
deemed  best  for  such  location.  It  shall  have  the  right  also  to 
acquire  on  behalf  of  said  district  by  purchase  or  condemnation  or 
other  legal  means,  all  lands  and  other  property  necessary  for  the 
construction,  use,  maintenance,  repair,  and  improving  of  said  canal 
or  canals,  drains,  and  works  constructed  (including  canals,  drains, 
or  drain  ditches  being  constructed  by  priyate  owners),  and  all  neces- 
sary appurtenances.  In  case  of  necessity  for  condemnation  pro- 
ceedings the  board  shall  proceed  in  the  corporate  name  of  the  dis- 
trict, under  the  provisions  of  the  laws  relating  to  eminent  domain." 
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Sections  768  to  771  preaoribe  the  duties  of  the  officers, 
and  provide  for  meetings  of  the  board  of  truBteee  and  the 
records  to  be  kept  by  them. 

"Sec.  772.  Wheneyer  the  board  of  tmstees  .deeoiB  It  expedient 
It  shall  have  power  for  the  purpose  of  constructing  drains^  drainage 
canals  and  other  required  improyements,  to  issue  bonds  of  the  dis- 
trict to  run  not  more  than  twenty  years  and  to  bear  intereet,  psy 
semiannually  at  a  rata  not  exceeding  six  per  cent,  per  annum,  to  be 
called  'Drainage  District  Bonds/ -and  which  bonds  Shall  not  be 
sold  for  less  than  their  par  value,  and  the  proceeds  of  which  shaU 
be  used  fbr  no  other  purpose  than  paying  the  cost  of  construction 
of  such  drain,  drainage  canal  or  other  like  work:  Provided*  that  tbs 
aggregate  amount  of  such  bonds  issued  and  outstanding  may  equal 
but  never  exceed  in  amount  four  per  cent,  of  the  value  of  the  tax- 
able property  of  any  such  district.  The  said  board  of  trustees  shall 
by  resolution  provide  for  the  Issoanee  and  disposal  of  wrndi  boads 
and  for  the  payment  of  interest  thereon  the  creation  of  a  sinking 
fund  for  the  ultimate  redemption  thereof  and  for  the  date  and 
manner  of  the  redemption  of  said  bonds. 

Sec.  778.  Whenever  any  such  drainage  district  bonds  shall  be 
issued  in  accordance  with  the  provisions  of  this  chapter,  such  bonds 
shall  constitute  a  lien  upon  all  of  the  lands  and  improvements 
thereon  within  the  boundaries  of  the  district,  and  the  board  of 
trustees  of  said  district  shall  from  time  to  time  as  hereinafter 
provided  levy  a  sufficient  tax  to  pay  the  annual  interest  <^arge 
on  such  bonds,  and  in  addition  thereto  such  an  amount  as  a  sink- 
ing fund,  which  shall,  in  the  course  of  events  and  ultimately,  amount 
to  a  sufficient  sum  to  redeem  said  bonds. 

Sec  774.  The  board  of  trustees  shall  on  or  befbre  the  first  day 
of  February  of  each  year  prepare  a  statem^it  and  estimate  of 
the  amount  of  money  to  be  raised  by  taxation  within  said  district 
for  the  purpose  of  constructing  canals,  drains,  drain  ditdHes  and 
other  works,  and  maintain  the  same;  pay  Uie  interest  upon  the 
bonded  indebtedness  of  the  district;  creating  a  sinking  fund  tor 
redeeming  such  bonds;  and  for  the  purpose  of  maintaining  and  re- 
pairing drainage  canals,  Itumes,  conduits,  bridges,  culverts  and  otbar 
works  within  said  district;  and  for  the  management  and  eontrol 
of  such  drainage  system;  and  shall  assess  the  entire  amount 
needed  in  each  year  against  all  of  Uie  land  wiUitn  said  district  in 
proportion  to  the  benefits  resulting  to  each  tract  of  land  by  the 
construction  and  maintenance  of  such  drainage  system;  the  said 
trustees  shall  view  each  tract  of  land  within  the  district  and 
shall  carefully  consider  all  of  the  benefits  that  eaeh  particular  tract 
of  land  will  receive  from  the  'construction  and  maintenance  of  sock 
drainage  system  and  assess  each  tract  of  land  in  acoordwUse  with 
the  benefits  received  by  it    After  such  assessment  Is  made  np  the 
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secretary  of  the  district  shall  notify,  by  mail  each  landowner  of  the 
amount  of  the  tax  assessed  upon  the  land  owned  by  him  within 
the  district;  and  stating  therein  the  time  and  place  when  the 
board  of  trustees  will  meet  as  a  board  of  equalization  to  hear  and 
determine  complaints  made  against  such  assessment  The  board 
of  trustees  shall  meet  during  the  month  of  March  of  each  year  at 
a  time  and  place  to  be  designated  by  it  to  hear  all  complaints  made 
against  assessments  made  by  it,  at  which  meeting  the  board  shall 
hear  all  complaints  made,  and  after  a  full  consideration  thereof, 
shall  equalize  and  finally  determine  the  assessments  to  be  made 
and  levied  upon  each  tract  of  land  within  the  district,  and  shall 
thereupon  certify  the  same  to  the  county  auditor  of  the  county 
within  which  such  district  is  located;  the  county  auditor  shall 
enter  the  same  in  the  tax  rolls  of  the  county;  and  it  shall  be  the 
duty  of  the  county  treasurer  to  collect  such  taxes  at  the  time  and 
in  the  same  manner  that  the  said  county  taxes  are  collected. 

Sec.  776.  All  drainage  taxes  levied  and  assessed  under  the 
provisions  of  this  title  shall  attach  to  and  become  a  lien  on  the  real 
property  assessed  from  and  after  the  thirty-first  day  of  August 
Drainage  taxes  shall  become  due  and  delinquent  at  the  same  time 
and  shall  be  collected  by  the  same  officers  in  the  same  manner  as 
state  and  county  taxes. 

Sec.  776.  At  the  time  of  computing  the  tax,  the  county  auditor 
shall  place  upon  the  assessment  roll  the  district  drainage  taxes 
of  the  several  districts  in  the  county  in  which  drainage  taxes  have 
been  levied,  as  certified  by  the  board  of  trustees." 

Section  Y7Y  relates  to  the  compensation  to  be  paid  to  the 
trustees,  and  sections  778  afid  779,  the  two  last  sections  of 
the  act,  are  not  material  here. 

We  have  set  forth  the  principal  provisions  of  the  act  in 
full,  so  that  the  reader  may  understand  its  purpose,  and  may 
also  see  just  what  may  be  done  under  it.  In  this  court  the 
constitutionality  of  the  act  is  also  challenged,  upon  the 
ground  that  it  authorizes  the  drainage  of  lands  for 
private  gain,  rather  than  for  the  public  good,  such  1 

as  the  promotion  of  the  public  health,  and  some  au- 
thorities are  cited  which  hold  that  under  certain  conditions 
it  is  necessary  that  the  public  health  be  subserved  by  a  pro- 
posed system  of  drainage,  in  order  to  authorize  the  im- 
position of  a  tax  to  pay  for  the  construction  and  maintenance 
thereof.  We  remark,  however,  that  the  act  in  question  is 
not  based  upon  the  theory  that  any  drainage  authorized  by  it 
shall  promote  the  public  health.     The  theory  upon  which 
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drainage  laws  like  the  one  under  consideration  are  based  is 
well  stated  by  Mr.  Justice  Gray,  in  Head  v.  Amoskeag  Mfg. 
Co,,  113  U.  S.  at  page  22,  5  Sup.  Ct.  at  page  446,  28  L. 
Ed.  889,  where,  in  speaking  of  such  statutes  he  says: 

''The  statutes  which  haye  long  existed  in  many  atates,  authoriz- 
ing the  majority  of  the  owners  in  severalty  of  adjacent  meadow 
or  swamp  lands  to  have  commissioners  appointed  to  drain  and  im- 
prove the  whole  tract,  by  cutting  ditches  or  otherwise,  and  to 
assess  and  levy  the  amount  of  the  expense  upon  all  the  proprietors 
in  proportion  to  the  benefits  received,  have  been  often  upheld, 
independently  of  any  effect  upon  the  public  health,  as  reasonable 
regulations  for  the  general  advantage  of  those  who  are  treated  for 
this  purpose  as  owners  of  a  common  property." 

In  10  A.  &  E.  Ency.  L.  (2d  Ed.),  226,  in  discussing  the 
principles  upon  which  drainage  statutes  are  upheld  by  the 
courts,  it  is  said : 

''And  statutes,  such  as  have  been  enacted  in  several  states,  au- 
thorizing a  designated  proportion  or  number  of  the  owners  of  ad- 
jacent swamp  or  overflowed  land  to  Institute  proceedings  whereby 
the  whole  tract  may  be  drained  and  the  expense  thereof  assessed 
upon  all  the  proprietors  In  proportion  to  the  benefits  received,  have 
been  upheld,  independently  of  any  effect  upon  the  public  health, 
as  reasonable  regulations  for  the  general  advantage  of  persons 
having  a  common  interest  in  the  proposed  improvement." 

The  doctrine  is  further  discussed  and  applied  in  Wwrtz  v. 
Hoagland,  114  U.  S.  612,  5  Sup.  Ct  1086,  29  L.  Ed.  229, 
and  also  by  Mr.  Justice  Peckham,  in  FaUhrodk,  etc,  Dist.  v, 
Bradley,  164  U.  S.  163,  17  Sup.  Ct  56,  41  L.  Ed.  369.  In 
the  case  of  Tidewater  Co.  v.  Coster,  18  K  J.  Eq.  531,  90  Am. 
Dec.  634,  Mr.  Chief  Justice  Beasley,  in  closing  the  opinion, 
clearly  and  tersely  states  the  distinction  between  laws  wherein 
the  state  is  made  the  prime  mover  in  the  drainage  of  lands 
to  promote  the  public  health,  and  laws  through  which  the 
state,  by  virtue  of  its  police  power,  authorizes  the  owners  of 
swamp  or  overflowed  lands  to  improve,  by  a  system  of  drain- 
age, the  cost  of  which  is  met  by  levying  assessments  upon 
the  lands  benefited  in  proportion  to  the  benefits.  The  con- 
stitutionality of  laws  of  the  latter  class  is  also  discussed  and 
upheld  in  the  case  of  State  v.  Blake,  35  N.  J.  Law,  208, 
and  under  the  same  title  in  36  N.  J.  Law,  442. 
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The  weight-  of  authority  is  clearly  to  the  effect  that  laws 
like  those  in  question  are  not  vulnerable  upon  the  sole  ground 
that  the  proposed  drainage  may  not  be  conducive  to  the  pub- 
lic health.  That  there  is  an  element  of  public  use  or  bene- 
fit under  such  laws  sufficient  to  authorize  the  principle  of 
eminent  domain  to  be  invoked  in  making  them  effective,  the 
authorities  already  referred  to  leave  no  room  for  doubt. 
The  objection  last  referred  to  must  therefore  be  overruled. 

The  only  other  objection,  which  is  the  serious  one  in  the 
case,  is  the  one  that  the  act  in  question  permits  private  prop- 
erty to  be  taken  without  due  process  of  law.  This  conten- 
tion rests  upon  the  fact  that  in  forming  drainage  districts 
the  law  provides  for  no  means  by  which  a  landowner  may 
have  a  hearing  and  determination  of  the  questions  of 
whether  his  lands  are  subject  to  improvement,  or  can  2 

or  will  be  improved  by  the  system  of  drainage  which 
is  proposed  by  those  who  present  the  petition  to  the  county 
commissioners.  By  an  inspection  of  section  761,  it  will  be 
seen  that  the  petitioners  themselves  determine  and  define  the 
boundaries  of  the  proposed  drainage  district;  and  by  the 
section  following  the  board  of  county  commissioners  is  re- 
quired to  establish  the  boundaries  of  the  drainage  district 
as  the  same  are  defined  in  the  petition,  with  the  exception 
that  the  commissioners  may,  upon  request  of  the  owners,  add 
lands  that  in  their  judgment  may  be  benefited;  but  they 
have  no  authority  to  exclude  any,  although  there  may  be 
some  included  which  cannot  be  benefited  by  the  proposed 
drainage  system.  From  this  the  result  is  inevitable  that  the 
petitioners  themselves  pass  upon  the  question  whether  certain 
lands  are  benefited  or  not  by  including  them  within  the  dis- 
trict A  careful  reading  of  the  entire  drainage  act  dis- 
closes no  way  by  which  the  judgment  of  the  petitioners  in 
this  regard  may  be  questioned  by  any  one.  This,  respond- 
ents' counsel  contends,  leaves  his  clients  without  any  hearing 
before  a  body  or  tribunal  of  any  kind  with  power  to  pass 
upon  the  question  of  whether  their  property  is  in  fact 
benefited  or  not;  and  hence,  in  levying  an  assessment,  it  in 
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effect  amounts  to,  or  may  result  in,  taking  jwroperty  with- 
out due  process  of  law. 

It  is  not  always  easy  to  determine  whether  a  law  under 
which  assessments  may  be  levied. on  private  property  for  it? 
improvement,  or  which  authorizes  the  property  to  be  taken 
or  affected  for  certain  purposes,  violates  the  provisions  of  the 
federal  Constitution,  and  in  this  case  the  Constitution  of 
this  state,  which  provides  that  no  one  "shall  be  deprived  of 
life,  liberty,  or  property  without  due  process  of  law,''  nor, 
in  view  that  the  term  is  both  flexible  a;nd  elastic,  is  it  easy 
to  define  it.  Mr.  Justice  Field,  in  Hagar  v.  Beclamaiion 
District,  111  TJ.  S.  at  page  708,  4  Sup.  Ct  ait  page  667,  28 
L.  Ed.  5^9,  in  referring  to  this  subject,  says: 

"It  is  sufficient  to  observe  here,  that  by  'due  process*  is  meant 
one  which»  following  the  forms  of  law,  is  appropriate  to  the  case, 
and  just  to  the  parties  to  be  affected.  It  must  be  pursned  in  the 
ordinary  mode  prescribed  by  the  law;  it  must  be  adapted  to  the 
end  to  be  attained;  and  wherever  it  is  necessary  for  the  protec- 
tion of  the  parties,  it  most  give  them  an  opportunity  to  be  heard 
respecting  the  Justice  of  the  Judgment  sought  The  clause  in  ques- 
tion means,  therefore,  that  there  can  be  no  proceedings  against  lif^ 
liberty,  or  property  which  may  result  in  the  deprivation  of  either, 
without  the  observance  of  those  general  rules  estahlished  in  our 
system  of  Jurisprudence  for  the  security  of  private  rights." 

In  giving  legal  effect  to  the  foregoing  principle  in  eases 
like  the  one  at  bar,  it  is  not  necessary  that  a  hearing  be  had 
at  any  particular  stage  of  the  proceeding  by  which  rights  may 
be  affected,  or  that  the  hearing  be  had  before  a  r^ularly  con- 
stituted court  of  justice;  but  it  is  necessary  that  a  hearing 
be  given  at  some  time,  and  that  the'same  be  had  before  some 
officer,  tribunal,  board,  or  court  to  whom  the  person  whose 
property  is  affected  may  present  his  evidence,  objections,  and 
arguments,  to  the  end  that  the  officer,  tribunal,  board,  or 
court  may  be  enabled  to  fairly  and  inteUigently  pass  upon 
and  determine  the  questions  presented  for  decision.  These 
principles  are  fully  illustrated  and  applied  in  the  follow- 
in  cases:  Hagar  v.  Beclamaiion  Dist,,  111  U.  S.  701,  4 
Sup.  Ct  668,  28  L.  Ed.  569 ;  FaUbrcok  Irr.  Dist.  v.  Bmd- 
Uy,  164  U.  S.  112,  17  Sup.  Ct  56,  41  L.  Ed.  369;  Pwidsen 
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V.  PoHland,  149  XJ.  S.  30-41,  13  Sup.  Ct  750,  37  L.  Ed. 
€37 ;  Campbell  v.  Dwiggins,  83  In<L  580-482 ;  Reclamation 
List.  V.  Phillips,  108  CaL  306,  39  Pac.  630,  41  Pac  335 ; 
StuaH  V.  Palmer,  74  N.  Y.  183,  30  Am.  JJep.  289. 

The  question  therefore  arises,  did  the  respondents  have  an 
opportunity  to  be  heard  before  a  competent  tribunal  of  any 
kind,  or  at  any  time  before  the  tax  lien  was  established 
against  their  property  at  which  they  were  authorized  to 
have  the  question  determined  whether  their  property  should 
be  held  liable  for  any  amount  of  the  proposed  assessment 
whidi  was  levied  for  the  purpose  of  constructing  the  drainage 
system?  As  will  be  seen,  section  761  provides  that  before 
the  petition  for  the  formation  of  a  district  is  presented  notice 
of  its  presentation  shall  be  given  by  publication;  and  sec- 
tion 762  provides  that  a  hearing  be  had  upon  such  petition. 
The  difficulty,  howerver,  is  that  the  commissioners  are  given 
no  power — in  fact,  the  power  is  expressly  withheld  from 
them — ^to  determine  what  lands  may  be  benefited  by  the 
proposed  improvement,  and  hence  what  lands  should  be  in- 
cluded within  the  boundaries  of  the  district,  except  as  to 
such  lands  as  are  susceptible  of  drainage  by  the  proposed 
system,  which  are  asked  to  be  included  by  the  owners  thereof. 
The  inquiry  upon  the  hearing  provided  for,  therefore,  is 
limited  to  the  latter  question* 

When  the  law  as  it  was  originally  adopted  (Sess.  Laws 
1896,  p.  573)  and  thereafter  revised  by  the  code  commis- 
sioners (R  Sw  1898,  sections  760  to  779,  inclusive)  is  ex- 
amined, it  at  once  becomes  clear  why  a  hearing  was  provided 
for  in  the  original  act.  Until  the  law  in  question  was 
amended  in  1905  (Laws  1905,  p.  233),  any  person  whose 
lands  were  included  within  a  proposed  drainage  system  or 
district  had  ample  opportunity  to  be  heard  upon  the  question 
of  whether  his  land  was  or  was  not  benefited  by  the  pro- 
posed drainage,  and  hence  whether  the  same  should  be  taxed 
to  pay  for  the  same.  The  board  of  commissioners,  under 
the  law  as  originally  paissed,  had  ample  power  to  determine 
and  fix  the  boundaries  of  the  proposed  district,  and  to  ex- 
clude therefrom  all  lands  that  in  their  judgment  could  not 
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be  benefited  by  the  proposed  drainage  system.  This  thus 
gave  the  owners  of  lands  an  opportunity  to  be  heard  before 
their  lands  were  adjudged  to  belong  to  that  class  which  should 
be  burdened  with  the  expense  of  constructing  the  proposed 
improvement.  It  may  be  urged,  however,  that  under  the  law 
the  proposed  district  is  not  organized,  and  cannot  be,  until 
an  election  is  held  at  which  at  least  two-thirds  of  all  the 
votes  cast  must  be  in  favor  of  organizing  the  district  It 
wiH  be  observed,  however,  that  by  section  763  no  on©  is  per- 
mitted to  vote  at  such  election,  "imless  he  shall  be  a  quali- 
fied elector  in  the  district."  This  means  that  any  owner  of 
land  who  does  not  actually  live  within  the  proposed  dis- 
trict, or  if  he  does,  but  does  not  possess  all  of  the  qualifica- 
tions of  an  elector  required  by  the  general  laws  of  this  state, 
he  cannot  vote  at  the  election;  and  hence,  again,  the  very 
persons  who  are  the  authors  of  the  petition  may  alone  de- 
termine whether  a  district  shall  be  organized  or  not.  This 
section  thus  affords  no  remedy.  But  it  is  suggested  that  sec- 
tion 764  provides  for  an  action  which  may  be  commenced 
by  any  interested  person  at  any  time  within  one  year  after 
the  district  is  organized.  This  is  true  and  if  in  the  contem- 
plated action  any  objecting  landowner  could  present  and 
have  determined  the  question  of  whether  his  lands  are  bene- 
fited, and  hence  should  be  included  or  excluded  within  or 
without  the  drainage  district,  the  law  might  perhaps  not  be 
objectionable  upon  the  ground  now  under  consideration.  It 
will  be  seen,  however,  that  the  only  matters  which  can  be 
heard  and  determined  in  the  contemplated  action  referred  to 
are  such  as  may  affect  "the  validity  of  the  organization"  of 
the  district.  This  action,  therefore,  is  not  intended  for  the 
purpose  of  determining  what  the  boundaries  of  the  district 
should  be,  nor  what  lands  should  be  included  within  the  dis- 
trict. It  is,  however,  contended  that  by  section  774  a  hearing 
is  provided  at  which  the  parties  in  interest  may  be  heard, 
and  hence  have  determined  what  proportion  of  the  cost  of 
construction  should  be  borne  by  any  particular  land.  This 
hearing  given  by  this  section  is  no  doubt  good  so  far  as  it 
goes.   The  question  is,  does  it  go  far  enough  to  meet  the  diffi- 
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culty  we  are  now  confronted  with  ?  Under  this  section  the 
power  of  the  trustees  is  limited.  They  must  conclusively 
assume  that  all  the  lands  within  the  district  as  formed  are 
subject  to  assessment,  and  all  that  they  can  do  is  to  com- 
pare the  various  parcels  of  land  and  determine  what  dif- 
ference, if  any,  should  be  made  in  the  amount  of  the  as- 
sessment between  or  among  the  several  parcels  that  are  as- 
sessed. This  hearing,  in  view  of  the  limited  powers  of  the 
trustees,  therefore,  also  falls  short  of  giving  the  objecting 
landowners  an  adequate  remedy. 

There  is  a  more  serious  objection  still  to  the  hearing  pro- 
vided for  by  this  section.  As  we  have  pointed  out,  section 
762  provides  that  no  person  can  qualify  as  trustee,  unless 
he  is  a  freeholder  within  the  proposed  drainage  district. 
Every  trustee,  as  a  landowner,  is  therefore  directly  interested 
in  any  assessment  that  will  be  made.  An  objecting  land- 
owner is  therefore  given  recourse  to  a  tribunal  or  body  that  is 
directly  interested  in  the  contemplated  improvement,  as  well 
as  in  the  assessment  made  to  pay  therefor.  Although  it  be 
conceded,  as  no  doubt  it  should  be,  that  the  trustees  under 
the  law  in  question  are  public  oflScers,  yet  this  cannot  over- 
come their  interest  in  the  assessment  which  they  are  called 
to  pass  upon.  The  tribunal  provided  for  by  this  section  is 
therefore  an  interested  one,  and,  to  say  the  least,  is  not  one 
before  which  a  hearing  can  be  considered  due  process  of 
law. 

When  we  come  to  examine  section  772,  it  becomes  clear 
why  the  powers  of  the  trustees  are  limited  by  section  774. 
Before  any  hearing  provided  for  by  section  774  is  had,  or 
may  become  necessary,  district  bonds  of  the  drainage  district 
may  have  been  issued  as  provided  by  section  772,  and  these 
bonds  "constitute  a  lien  upon  all  the  lands  and  improver 
ments  thereon  within  the  boundaries  of  the  district''  A 
lien  is  therefore  established  upon  all  the  lands  within  the 
district  as  the  same  was  formed  when  the  commissioners 
finally  adopted  the  petition,  aiid  the  trustees  have  no  power 
under  section  774,  or  under  any  other,  to  modify  or  affect 
in  any  way  this  lien.     It  should  not  be  overlooked  in  this 
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connection  that  the  tax  is  ooUectiUe  and  the  lien  enforceable 
hy  mi&rdj  advertising  and  selling  the  lands  under  the  gen- 
eral tax  laws  of  this  state.  If  the  tax  in  questicm  were  col- 
lectible only  by  an  action  in  a  court  of  law  or  equity,  it 
might  be  the  landowner  still  had  sufficient  remedy,  because 
he  could  present  the  whole  question  of  whether  his  land  was 
or  was  not  subject  to  the  tax  in  such  court,  and  thus  prevent 
the  sale  of  his  property.  That  such  an  action  would  afford 
sufficient  remedy  has  been  frequently  held  by  the  courts,  (See 
Reclamation  District  v.  Phillips,  108  Cal.  306,  39  Pac  630, 
41  Pac.  335,  and  cases  there  cited.)  Under  the  law  in  ques- 
tion, however,  it  is,  to  say  the  least,  doubtful  whether  such 
an  action  could  afford  complete  relief,  for  the  reason  that  by 
the  act  the  lien  is  established  upon  all  of  the  property  within 
the  district,  with  the  improvements  thereon,  when  the  bonds 
are  issued.  It  follows,  therefore,  that,  although  it  were  con- 
templated that  the  assessment  under  the  law  when  delinqu^it 
should  be  collected  by  commencing  an  action  in  a  court  of 
justice,  yet  the  only  question  open  for  litigation,  in  view"  of 
sections  772,  773,  and  774,  would  be  whether  the  trustees  had 
fairly  apportioned' the  tax  among  the  several  parcels  of  land 
included  within  the  district  The  question  of  what  land  is 
benefited  and  should  be  included  within  the  district,  and  the 
lien  created  by  the  bonds,  if  any  wqre  issued,  would  have  been 
irrevocably  fixed  before  any  action  could  be  .brought 

But  it  is  further  contended  that  the  formation  of  a  drain- 
age district,  and  defining  the  boundaries  thereof,  is  a  legisla- 
tive or  governmental,  and  not  a  judicial,  function;  that  the 
legislature  may  itself  determine  and  fix  the  boundaries  of 
drainage  districts,  and  therefore  may,  imder  certain  circum- 
stances, del^ate  this  power.  The  courts  have  frequently  held 
that  such  is  the  law.  (See  Tyson  v.  Washington  Coimiy,  78 
Neb.  211,  110  N.  W.  634,  12  L.  R  A.  [K  S.]  850,  and 
Fallbrook  Irr.  District  v.  Bradley,  164  U.  S.  166,  17  Sup. 
Ct  56,  41  L.  Ed.  369  et  seq.,  and  cases  there  referred  to.) 
Nor  do  we  question  the  doctrine  that  in  case  the  legislature 
determines  and  fixes  the  boundaries  of  drainage  districts^  or, 
when  the  power  is  delegated  to  some  board  or  governmental 
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agency,  and  such  agency  fixes  the  boundaries,  that  the  courts 
may  not  question  or  review  the  action  of  the  legislature  or 
sudi  agency.  Nor  can  the  landowner  question  it.  Nor  is 
he,  for  that  reason,  under  ordinary  circumstances  at  least, 
deprived  of  his  property  without  due  process  of  law.  Merely 
to  form  a  drainage  district,  the  boundaries  of  which  may  in- 
clude the  lands  of  any  particular  person,  has  not  deprived 
him  of  anything.  When,  however,  a  drain  is  proposed  or  con- 
structed and  an  assessment  made  and  a  tax  levied  upon  such 
lands,  upon  the  ground  that  they  are  improved  or  benefited 
by  such  drain,  and  such  a  tax  is  declared  a  lien  upon  the  land, 
to  discharge  which  the  land  may  be  sold,  then  the  landowner 
is  being  affected  in  his  property  rights,  and  is  entitled  to  be 
heard  before  the  tax  and  lien  are  irrevocably  established. 
The  law  in  question  in  many  respects  differs  from  the  laws 
upon  the  subject  of  drainage  by  common  owners  of  lands,  who 
may  create  what  is  known  as  a  drainage  district  upon  their 
own  application. 

The  nearest  approach  to  a  law  like  ours,  in  so  far  as  form- 
ing districts  is  concerned,  is  found  in  California,  and  the  par- 
ticular feature  of  forming  or  organizing  districts  is  ably  dis- 
cussed by  Mr.  Justice  Peckham,  in  Fallbrook  Irr.  Dist.  v. 
Bradley,  supra.  The  California  act  is  there  also  set  forth.  It 
is  very  clearly  pointed  out  by  Mr.  Justice  Peckham  m  that 
case  that,  where  a  district  is  authorized  to  be  created  for  the 
improvement  of  lands  by  drainage  or  otherwise,  as  is  the  case 
under  the  law  in  question,  the  question  of  whether  any  par- 
ticular land  is  benefited  or  not,  and  henoe  should  be  included 
within  or  excluded  from  the  district,  is  a  question  of  fact, 
which  must  be  determined  by  some  proper  board  or  tribunal. 
The  proposition  is  weU  stated  by  Mr.  Justice  Peckham  in 
that  case  in  the  following  words : 

''The  legislature  by  this  act  has  not  itself  named  any  irrigation 
district,  and,  of  course,  has  not  decided  as  to  the  nature  and  quality 
of  any  specific  lands  which  haye  been  included  in  any  such  district 
It  has  given  a  general  statement  as  to  what  conditions  must  exist  in 
order  to  permit  the  inclusion  of  any  land  within  a  district    The 
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land  which  can  properly  be  so  Included  is,  we  think,  sufBciently 
limited  in  its  character  by  the  proyisions  of  the  act  It  must  be 
susceptible  of  one  mode  of  irrigation,  from  a  common  source  and 
by  the  same  system  of  works,  and  it  must  be  of  such  a  character 
that  it  will  be  benefited  by  irrigation  by  the  system  to  be  adopted. 
.  .  .  The  question  whether  any  particular  land  would  be  thni 
benefited  is  necessarily  one  of  fact  The  legislature*  not  haying 
itself  described  the  district,  has  not  decided  that  any  particular 
land  would  or  could  possibly  be  benefited  as  described;  and  therefore 
it  would  be  necessary  to  giye  a  hearing  at  some  time  to  those  inte^ 
ested  upon  the  queMtion  of  fad  whether  or  not  the  land  of  any  owner 
which  was  intended  to  be  included  would  he  benefited  by  the  irri- 
gation proposed.  If  sndt  a  hearing  were  proyided  for  by  the  act, 
the  decision  of  the  tribunal  thereby  created  would  be  Bufltetent" 
(Italics  ours.) 

What  was  said  by  Mr.  Justice  Peckham  of  the  law  there  in 
question  is  manifestly  aj^cable  to  the  law  now  under  con- 
sideration. It  is  clearly  pointed  out  in  that  case  that  in  yiew 
that  the  legislature  of  California  had  left  it  to  the  board  of 
county  commissioners  to  determine,  upon  a  hearing  by  them, 
what  particular  lands  would  or  could  be  benefited  by  the  pro- 
posed improyement,  and  by  that  means  to  determine  and  fix 
the  boundaries  of  the  proposed  district,  that  both  the  hearing 
and  the  tribunal  were  sufficient  to  meet  the  objecti(m  of  the 
landowner  that  in  including  his  land  within  the  district,  and 
in  assessing  it  in  proportion  to  the  benefits,  the  same  was 
taken  without  due  process  of  law.  If  the  l^islatuiB  of  this 
state  in  amending  the  law  in  question  had  preseryed  the  ri^t 
to  be  heard,  to  the  landowners  whose  lands  are  included  with- 
in the  drainage  district  in  question,  before  some  competent 
tribunal,  which  hearing  oould  haye  been  had  at  some  time  be- 
fore the  tax  lien  was  irreyocably  established,  or  before  the 
lands  could  haye  been  sold  for  delinqu^it  assessments  upon 
the  question  of  whether  their  lands  were  benefited  by  the 
proposed  drainage  district  or  system,  or  not,  and  if  so 
benefited  whether  the  assessments  in  question  were  just  and 
equitable,  when  compared  with  the  assessments  of  other  lands 
within  the  district  similarly  situated,  then  the  question  of  due 
process  of  law  could  not  arise.  As  the  law  now  stands,  how- 
eyer,  we  are  firmly  of  the  opinion  that  this  case  comes  dearly 
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within  the  doctrine  announced  in  the  cases  of  Hviaon  v.  Pro- 
tection Did.,  79  Cal.  90,  16  Pac.  549,  21  Pae.  435 ;  StuoH 
V.  Palmer,  74  N.  Y.  183,  30  Am.  Rep.  289 ;  and  Avard  v. 
Flynn,  2  S.  D.  161,  49  N.  W.  15.  The  case  of  Bechmation 
Did.  V.  Phillips,  supra,  also  supports  the  doctrine  announced 
in  the  foregoing  cases,  although  for  special  reasons  a  different 
result  was  reached  in  the  latter  case.  Such  is  also  the  clear 
logic  of  the  case  of  Failbrooh  Irr.  Dist.  v.  Bradley,  supra. 

In  arriving  at  the  conclusion  reached,  we  have  not  been  un- 
mindful of  the  salutary  rule  that  laws  adopted  by  the  legisla- 
ture should  not,  except  for  the  most  cogent  reasons^  be  de- 
dared  invalid,  and  that,  unless  it  is  quite  clear  that  a  law  is 
contrary  to  soihe  constitutional  provision,  it  should  be  up- 
held. The  law  in  question  has  been  so  amended,  however, 
that  it  no  longer  meets  the  objections  now  urged  against  it, 
and  for  that  reason  cannot  be  enforced  in  its  present  form. 
As  we  have  already  pointed  out,  however,  the  statute  in  ques- 
tion is  not  objectionable  for  the  reason  that  drainage  is  per- 
mitted without  showing  that  the  same  is  necessary  to  improve 
or  benefit  the  public  health.  Ihrainage  statutes  like  the  one 
before  us,  like  irrigation  statutes,  are  based  upon  the  theory 
that  lands,  otherwise  useless,  may  be  reclaimed  and  devoted 
to  a  useful  purpose.  In  thus  reclaiming  waste  lands,  the 
owners  are  directly,  and  the  public  or  the  state  is  indirectly, 
benefited.  Hoagland  v.  Wurtz,  41  N.  J.  Law,  175.  By  such 
laws  it  is  not  intended,  nor  do  we  hold,  that  th^  may  be  used 
for  the  purpose  of  merely  making  lands  already  used  for  one 
agricultural  purpose  available  for  another  and  different  agri- 
cultural purpose ;  but,  as  already  stated  the  statute  may  be  in- 
voked only  for  the  purpose  of  reclaiming  waste,  overflowed,  or 
swamp  lands.  Public  health  is  no  more  an  element  in  such  a 
statute  than  it  is  in  a  statute  authorizing  the  formation  of 
irrigation  districts  by  a  certain  number  of  arid  landowners 
to  reclaim  such  lands.  The  purpose  of  both  statutes  is  the 
same,  nan^ely,  to  reclaim  waste  lands,  and  in  that  way  benefit 
both  liie  owners  and  the  public.  Such  laws  are  salutary  and 
should  be  reasonably  construed,  and,  unless  violative  of  some 
fundamental  or  constitutional  right,  should  be  upheld.     In 
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adopting  such  laws,  however,  the  rights  of  all  interested  per- 
sons must  be  recognized  and  protected  and  an  opportunity  to 
be  heard  must  be  given.  In  this  respect,  the  statute  in  its 
present  form  is  defective  and  hence  must  falL 

The  law  may  be  easily  amended  so  as  to  meet  this  defect 
This  may  be  done  in  several  ways.  The  right  may  be  given 
to  the  landowners  to  have  a  hearing  before  the  board  of 
county  commissioners  before  the  boundaries  of  a  drainage  dis- 
trict are  established ;  or  the  right  to  have  a  hearing  upon  the 
latter  question  may  be  given  in  an  action  where  the  organiza- 
tion of  a  district  may  be  litigated ;  or  the  right  to  a  hearing 
upon  this  question  may  be  permitted  at  the  time  hearings 
upon  assessments  are  given.  As  we  have  pointed  out,  however, 
these  hearings  should  not  be  before  the  trustees  of  the  dis- 
trict. While  the  trustees  may  no  doubt  make  the  assessment, 
they  should,  after  making  it,  be  required  to  report  the  same 
forthwith  to  the  county  commissioners  who  should  at  once  fix 
a  time  and  place  for  a  hearing,  and  give  the  interested  parties 
notice  and  an  opportunity  to  be  heard,  upon  the  question  of 
whether  the  amount  is  fair  and  just.  In  this  way  every  land- 
owner will  be  given  the  right  to  be  heard  before  some  compe- 
tent and  disinterested  tribunal,  and  in  such  event  cannot  com- 
plain that  his  property  is  being  taken  without  due  process  of 
law. 

In  view  of  the  foregoing,  there  is  no  escape  from  the  con- 
clusion that  the  judgment  of  the  district  court  should  be 
affirmed,  with  costs  to  respondents.    It  is  so  ordered. 

McCAETY,  J.,  concurs. 

STRAUP,  J. 

I  concur  in  holding  the  act  unconstitutional  for  the  reason 
stated  that  no  opportimity  is  given  objecting  landowners  to 
be  heard.  I  am  of  the  opinion  that  the  act  is  also  invalid, 
because  the  purpose  for  which  drainage  districts  may  be 
organized,  with  powers  conferred  on  them  to  forcibly  take 
private  property  by  taxation,  is  not  restricted  or  confined  to  a 
public  use  or  benefit,  or  a  purpose  in  which  the  public  are 
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directly  concerned.  The  act  contemplates  and  permitp  the 
organization  of  drainage  districts,  with  powers  conferred  on 
them  to  take  private  property  by  taxation,  for  a  mere  private 
benefit  or  advantage.  That,  I  think,  is  evident  from  reading 
the  first  section  of  the  act  (section  760  of  the  Compiled  Laws 
referred  to  by  the  Chief  Justice),  where  the  purpose  for 
which  drainage  districts  may  be  organized  is  defined,  and  the 
persons  who  may  propose  their  organization  are  specified. 
The  more  it  is  read,  the  clearer  appears  the  absence  of  any 
;.iiblic  use  or  benefit  for  which  drainage  districts  may  be 
organized,  and  the  presence  of  a  mere  private  benefit  or  ad- 
vantage. In  all  the  cases  cited  by  the  Chief  Justice,  where 
acts  relating  to  the  construction  and  maintenance  of  mills 
evd  dauis  upon  and  across  streams,  not  navigable  (Head  v. 
Amoskeag  Mfg.  Co.,  113  U.  S.  9,  5  Sup.  Ct.  441,  28  L.  Ed. 
889),  to  the  drainage  of  large  tracts  of  swamp  or  marshy 
lands  (WuHs  v.  Hoagland,  114  TJ.  S.  606,  5  Sup.  Ct  1086, 
29  L.  Ed.  229 ;  Tidewater  Co.  v.  Cosier,  18  N.  J.  Eq.  518, 
90  Am.  Dec.  634;  State  v.  Blahe,  36  K  J.  Law,  442),  and 
to  the  irrigation  of  large  tracts  of  arid  lands  {Fallbrook  Irr. 
Dist.  V.  Bradley,  164  U.  S.  112,  lY  Sup.  Ct.  56,  41  L.  Ed. 
369),  there  was 'present  an  element  of  public  utility  or  good, 
not  necessarily,  as  the  courts  say,  beneficial  to  public  health, 
but  nevertheless  relating  directly  to  some  public  use  or  benefit. 
And  it  was  upon  that  ground  alone  that  the  validity  of  the 
several  acts  was  upheld.  That  some  public  good  or  benefit  is 
present  in  the  reclamation  of  large  tracts  of  swamp  or  marshy 
lands,  such  as  existed  in  New  Jersey,  Indiana,  and  other 
states,  may  be  conceded.  But  the  statute  here  is  not  founded 
on  such  or  similar  conditions.  Under  it  a  small  number  of  peiv 
sons,  desiring  to  drain  their  lands,  and  holding  title  to  a 
major  part  of  lands,  great  or  sm^  in  extent,  and  proposed  by 
them  to  be  included  in  a  drainage  district,  may  compel,  by 
forcible  taxation,  a  less  number,  holding  title  to  less  than  the 
major  part  of  the  proposed  tract,  to  drain  their  lands  against 
their  will,  independently  of  any  question  of  public  good,  use, 
or  benefit,  and  wholly  for  the  mere  private  benefit  and  ad- 
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vantage  of  the  landowners.  I  do  not  think  that  such  a  power 
for  such  a  purpose  may  either  be  exercised  or  conferred  by 
the  legislature  without  offending  against  the  constitutional 
provisions  referred  to  by  the  Chief  Justice. 

Nor  is  there  anything  nuide  to  appear  from  the  alleged 
facts,  either  in  the  complaint  or  in  the  answer,  that  the  drain- 
age district  in  question  was  organized  to  reclaim  waste  lands 
for  any  public  good  or  benefit,  or  that  the  powers  exercised  by 
the  organization  were  for  such  purpose.  To  the  contrary, 
from  such  alleged  facts,  it  appears  that  the  district  was  organ- 
ized, and  that  those  holding  title  to  a  major  part  of  the  land 
included  in  the  proposed  district  attempted  to  compel  those 
holding  title  to  less  than  the  major  part,  by  forcible  taxation, 
to  drain  their  lands  for  a  mere  private  benefit  or  advantage  of 
the  landowners,  independently  of  any  question  of  a  public -use 
or  benefit. 

For  these  reasons,  I  concur  in  the  judgment. 


UTAH  ASSOCTATTOX  OF  CEEDIT  MEN  v.  BOYLE 
FURNITURE  COMPANY. 

No.   2195.    Decided   June   17,    1911.    Rehearing   denied    September 
27,  1911   (117  Pac.  800). 

1.  Bankbuptcy — EvTOENCE.  In  an  action  by  a  bankrupt's  trustee 
for  value  of  personal  property  transferred  to  a  creditor  as  an 
alleged  preference,  evidence  held  insufficient  to  Justify  a  finding 
that  the  bankrupt's  wife  was  a  partner  in  his  business  as  a 
matter  of  law.     (Page  523.) 

2.  Bankruptcy — Insolvency.  In  determining  whether  an  alleged 
bankrupt  was  insolvent  at  the  time  of  an  alleged  preferential 
transfer,  all  his  property  which  has  value  must  be  included, 
including  property  exempt  under  the  state  law  or  transferred 
in  payment  of  or  as  security  for  a  Just  debt,  irrespective  of 
whether  it  constitutes  a  preference  or  not,  but  not  property 
transferred  in  fraud  of  creditors.     (Page  524.) 
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8.  Bankruptcy — Insoltsnct — ^Value  of  Pbopebtt.  Where  nearly 
a  year  prior  to  bankruptcy  a  bankrupt  conyeyed  his  real  estate 
to  his  wife,  it  was  error,  in  an  action  by  the  bankrupt's  trustee 
to  recover  an  alleged  preference,  to  permit  the  bankrupt  to 
testify  as  to  the  value  of  such  real  estate,  and  to  consider  its 
value  in  determining  the  question  of  the  bankrupt's  solvency  at 
the  time  of  the  transfer^  since  the  wife  could  not  be  deprived 
of  any  right  she  had  in  the  property  in  that  proceeding,  to 
which  she  was  not  a  party.     (Page  625.) 

4.  Bankbuptct — Pbbfesencvs — ^Insolvsnot — QuEsnoif  wcm  Jubt.  In 
an  action  by  a  bankrupt's  trustee  to  recover  an  alleged  prefer- 
ence,  evidence  held  to  require  submission  of  the  question  of  the 
bankrupt's  solvency  at  the  time  he  made  the  transfer  to  the  jury. 
(Page  526.) 

5.  Bankruptcy  —  Preterences  —  CREorroB's  Knowledge.  Under 
Bankr.  Act,  July  1,  1898,  c.  541,  section  60,  30  Stat  644  (U.  S. 
Comp.  St.  1901,  p.  3418),  prohibiting  preferences,  it  is  not  neces- 
sary that  the  creditor,  receiviDg  a  preference,  actually  knew  or 
believed  that  the  bankrupt  was  insolvent  in  order  to  justify  its 
recovery; .  it  being  sufficient  if  the  receiving  creditor  had  rea- 
sonable cause  to  believe  that  the  bankrupt  was  insolvent  (Page 
626.) 

6.  Bankruptcy — Pbeterences — Recovery — Insolvency — Schedules. 
In  a  suit  by  a  bankrupt's  trustee  to  recover  an  alleged  prefer- 
ence, the  bankrupt's  schedules  filed  with  the  trustee  are  admis- 
sible on  the  issrue  of  insolvency.     (Page  627.) 

7.  Bankruptcy — Res  JuDicAtA — Claims  in  Bankruptcy — Allow- 
ance— ^Preferences.  Where  a  bankrupt  while  Insolvent  returned 
certain  property  to  a  creditor  and  received  credit  therefor^  the 
fact  that  the  creditor  thereafter  filed  a  claim  for  the  balance 
of  his  account  which  was  allowed  did  not  constitute  an  adjudi- 
cation of  the  fact  that  the  transfer  of  such  assets  for  credit  did 
not  constitute  a  preference,  and  was  not  therefore  re«  judicata 
of  such  issue  against  the  trustee.     (Page  628.) 

8.  Bankruptcy — Relevancy — Other  Similar  Transactions.  In  a 
suit  by  a  bankrupt's  trustee  to  recover  an  alleged  preference 
consisting  of  a  return  of  merchandise  to  a  creditor  while  the 
bankrupt  was  insolvent  evidence  that  on  prior  occasions  the 
bankrupt  had  returned  merchandise  to  defendant  for  which 
credit  had  been  given  was  irrelevant     (Page  629.) 

9.  EiViDENCB — Ck>NCLusiONs.  In  an  action  to  recover  a  preference, 
a  question  asked  of  the  bankrupt  concerning  the  amount  of  his 
indebtedness  to  a  particular  creditor  at  a  particular  time,  and 
whether  he  paid  him  all  he  owed  him,  was  not  objectionable 
as  calling  for  a  conclusion.     (Page  630.) 
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10.  BANKBUPTCY  —  PREFEBElfCES  —  ACTION   TO   REOOYKB — BVI1»NCX  — 

Bankbupt'8  Books.  In  a  suit  by  a  bankrupt's  tmatee  to  reooYer 
an  alleged  preference,  either  party  may  have  recourse  to  the 
bankrupt's  books  if  he  has  kept  any,  and,  if  the  bankrupt's 
memory  is  at  fault  with  respect  to  any  matter  or  item  disclosed 
by  the  books,  they  will  control  if  shown  to  be  correct.  (Page 
680.) 

11.  Bankbuptct — ^Pbkfkbences — ^RioHT  TO  RBCOYni.  In  order  that 
a  bankrupt's  trustee  may  recover  an  alleged  preference,  he  must 
show  that  the  transfer  was  made  within  four  months  of  the 
filing  of  the  bankrupt's  petition,  that  the'  bankrupt  was  insolTent 
at  the  time  that  the  preferred  creditor  knew  or  had  reasonable 
cause  to  belieye  that  the  bankrupt  was  insolvent,  and  that 
such  transfer  was  intended  as  a  preference,  and  that  the  effect 
of  the  transfer  was  to  give  the  creditor  a  greater  percentage 
of  his  claim  than  other  creditors  of  the  same  class  would  obtain 
if  the  transfer  was  permitted  to  stand.    (Page  631.) 

Appeal  from  District  Court,  First  District;  Hon.  W.  W. 
Maughan,  Judge. 

Action  by  Utah  Association  of  Credit  Men  against  the 
Boyle  Furniture  Company. 

Judgment  for  defendant.     'Plaintiff  appeals. 

Revbesed,  with  dibections  to  grant  new  trial. 

Stephens,  Smith  ^  Porter  for  appellants. 
Halverson  &  Pratt  for  respondent. 

FEICK,  C.  J. 

'  This  action  was  brought  by  a  trustee  in  bankruptcgr  to  re- 
cover an  alleged  preference  received  by  one  of  the  creditors  of 
the  bankrupt 

The  controlling  facts,  briefly  stated,  are:  That  on  the  6th 
day  of  April,  1909,  a  petition  for  involuntary  bankruptcy 
was  filed  against  one  William  B.  Jenson,  hereafter  called 
bankrupt,  a  merchant  at  Brigham  City,  Box  Elder  Ooimly, 
Utah,  and  that  on  the  7th  day  of  May  following  he  was  ad- 
judged an  involuntary  bankrupt;  that  the  appellant  herein 
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was  duly  appointed  trustee  of  said  bankrupt's  estate;  that 
on  the  14th  day  of  February,  1909,  the  bankrupt  transferred, 
or  returned,  to  the  respondent,  who  was  one  of  his  creditors, 
a  large  part  of  his  stock  of  merchandise  consisting  of  furni- 
ture and  other  articles  usually  sold  by  retail  furniture  dealers. 
The  bankrupt  was  called  as  a  witness  by  appellant,  and  in 
substance  testified  that  on  the  14th  day  of  February,  1909, 
he  was  indebted  to  respondent;  that  on  said  day  he  trans- 
ferred to  it  out  of  his  stock  of  goods,  a  large  portion  of  which 
he  had  previously  purchased  from  the  respondent,  merchan- 
dise of  the  value  of  $850  as  part  payment  of  an  indebtedness 
amounting  to  $1478.19;  that  after  making  said  transfer, 
without  making  any  inventory,  he  estimated  the  value  of  his 
stock  on  hand  at  $1000  to  $1100.  From  the  evidence  of  the 
bankrupt  when  construed  most  favorably  to  respondent  it  may 
be  assumed,  for  the  purposes  of  this  decision,  that  the  bank- 
rupt's assets  and  liabilities  on  February  14,  1909,  just  before 
the  transfer  was  made  were  about  as  follows :  Stock  on  hand, 
$1950;  store  fixtures,  $100;  household  furniture  atd  goods, 
$300;  book  accounts,  $300.  Total,  $2650.  Liabilities  se- 
cured, and  unsecured,  $4508,  The  bankrupt,  however,  also 
claimed  that  he  had  further  assets  in  the  form  of  real  estate 
of  the  value  of  $4500  which  he  said  was  incimabered  to  the 
extent  of  $2600.  This  left  an  equity  in  his  favor  if  construed 
as  an  asset,  of  the  value  of  $1900.  If  this  be  added  to  the 
$2660  of  personal  property,  it  is  claimed  that  the  value  of  the 
bankrupt's  property  at  the  time  of  the  transfer  was  at  least 
$4550,  while  his  liabilities,  secured  and  unsecured,  amounted 
to  only  $4508.  There  was,  however  also  evidence  from  which 
a  jury  might  find  the  value  of  the  bankrupt's  estate  con- 
siderably less  than  the  foregoing  amount.  For  instance,  the 
bankrupt  in  estimating  the  value  of  his  stock  of  merchandise 
at  $1950  fixed  the  value  of  the  goods  returned  to  respondent 
at  $850.  Eespondent,  however,  only  gave  him  credit  for 
$679.55,  or  $170.45  less  than  the  bankrupt  claimed.  This 
would  reduce  the  value  of  the  stock  from  $1950  to  $1778.45. 
There  was  also  other  evidence  that  the  stock  of  goods,  after 
the  transfer  had  been  made^  was  not  of  the  value  of  $1000  or 
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$1100  as  claimed  by  the  bankrupt,  but  that  its  value  was 
less  than  $300.  The  goods  transferred  to  respondent  were 
packed  and  taken  from  the  store  of  the  bankrupt  on  Sunda\ , 
and  were  transported  in  its  delivery  wagons  from  Brigham 
City  to  Ogden,  a  distance  of  about  twenty  miles.  The  evi- 
dence of  the  bankrupt  is  also  to  the  effect  that,  before  he 
transferred  the  goods  to  respondent,  he  informed  its  manager 
?f  his  assets  and  liabilities.  According  to  his  testimony,  his 
statement  showed  his  liabilities  to  be  $4108.94.  The  details 
with  respect  to  his  assets  as  made  in  the  alleged  statement  are 
not  made  to  appear,  but  the  bankrupt  insists  that  by  including 
the  real  estate  his  assets  in  excess  of  his  debts  at  the  time  he 
made  the  statement  to  respondent  amounted  to  about  $1700, 
of  which  fact  he  informed  respondent's  manager.  Respecting 
the  ownership  of  the  real  estate  in  question,  the  undisputed 
evidence  is  to  the  effect  that  up  to  July  15, 1908,  the  bankrupt 
was  the  owner  thereof,  and  that  on  that  date  he  conveyed  the 
same  to  his  wife,  which  conveyance  was  on  the  8th  day  of 
September,  1908,  duly  recorded  in  the  records  of  Box  Elder 
County.  The  consideration  expressed  in  the  deed  of  convey- 
ance is  $100  and  other  valuable  considerations.  Upon  this 
real  estate  the  store  building  in  which  the  bankrupt  carried 
on  his  business  was  situate  and  in  whidi  he  lived  with  his 
family.  The  bankrupt  also  testified  that  his  wife  was  a  part- 
ner in  the  business,  but  that  it  had  always  been  cc«iducted  in 
his  name.  In  answer  to  the  question  whether  his  wife  in- 
vested any  cash  in  the  business,  he  said:  "Oh,  when  we 
started  out,  she  did.  Q.  How  much  ?  A.  Oh,  she  put  in 
about  $100  I  think."  It  was  also  stipulated  that  respondent 
allowed  the  bankrupt  credit  on  his  account  for  the  goods  trans- 
ferred to  it  in  the  sum  of  $679.56,  and  that  it  filed  the  re- 
mainder of  the  account  as  a  claim  against  the  bankrupt's 
estate  with  the  referee  in  bankruptcy,  and  was  allowed  the 
sum  of  $944.87  as  the  amount  due  it  from, the  bankrupt. 
There  is  also  evidence  that  the  bankrupt's  unsecured  liabili- 
ties amounted  to  $3108.94,  while  the  aggregate  of  his  personal 
property  after  excluding  the  real  estate  was  worth  $2650. 
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Upon  subetantially  the  foregoing  evidence  the  respondent's 
counsel  moved  the  court  to  direct  the  jury  to  return  a  verdict 
for  respondent,  which  was  done,  and  this  appeal  is  from  the 
judgment  entered  upon  said  verdict 

The  assignments  are  numerous,  but  we  shall  consider  only 
such  as  we  deem  material. 

One  of  the  material  and  perhaps  the  most  important  one  of 
the  alleged  errors  arises  as  follows.  For  the  purpose  of  prov- 
ing the  assets  and  liabilities  of  the  bankrupt  at  the  time  of 
the  transfer,  the  bankrupt  was  called  as  a  witness  by  appel- 
lant. Counsel  showed  by  the  witness  what  his  assets  which 
were  in  the  form  of  personal  property  and  the  value  thereof 
at  said  time  were.  Upon  crossrcxamination,  however,  counsel 
for  respondent  asked  the  witness  with  respect  to  the  real 
property,  and,  over  appellant's  objection  that  said  evidence 
was  "immaterial  and  incompetent"  because  it  had  already 
been  shown  that  the  bankrupt  did  not  own  the  real  estate  in- 
quired about,  or  any  real  estate,  was  permitted  to  show  by  the 
witness  that  the  value  thereof  in  his  opinion  was  $4500. 
Counsel  for  appellant  strenuously  insist  that  the  court  com- 
mitted prejudicial  error  in  admitting  this  evidence,  and  in 
considering  the  real  estate  as  a  part  of  the  bankrupt's  estate. 
Counsel  for  respondent  defend  the  ruling  of  the  court  upon 
the  ground  that  the  business  carried  on  in  the  name  of  the 
bankrupt  was  in  fact  owned  by  himself  and  his  wife  as  co- 
partners. 

In  other  words,  it  is  contended  that  the  business  was  owned 
by  a  copartnership  composed  of  the  bankrupt  and  his  wife, 
and  that  the  real  property,  as  well  as  the  personal  property, 
constituted  the  assets  of  this  firm  or  copartnership.  The  only 
evidencie  of  such  a  partnership  was  given  by  the  bankrupt^ 
and,  when  he  was  required  to  state  how  the  partner^ 
ship  between  himself  and  his  wife  waa  established  1 

and  what  their  legal  relations  in  that  regard  were^  he 
said:     "She  was  simply  my  partner  in  my  business  as  any 
other  man's  wife  is  a  partner  in  his  life's  work."    This,  and 
his  further  statement  that  she  put  into  the  business  at  some 
time  not.  disclosed  about  $100,  is  all  the  evidence  that  there 
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was  respecting  the  oapartnership.  When  it  is  remembered 
that  the  business  was  always  oanducted  in  the  name  of  the 
bankrupt,  that  he  alone  is  proceeded  against  as  a  bankrupt 
in  the  bankruptcy  proceedings,  that  there  is  absolutely  no  evi- 
dence that  the  wife  was  ever  held  out  as  a  partner  or  claimed 
to  be  such,  and  that  the  real  estate  had  as  early  as  1908  been 
conveyed  to  her  for  what  upon  the  face  of  the  deed  appears 
to  be  a  good  and  sufficient  consideration,  it  may  well  be 
doubted  whether  there  was  sufficient  evidence  of  the  partner- 
ship to  submit  to  the  jury.  But,  whether  there  was  or  not, 
the  evidence  is  entirely  insufficient  to  authorize  the  court  to 
conclude  that  such  a  partnership  existed  as  a  matter  of  law, 
as  was  apparently  done,  in  directing  a  verdict  We  say  ap- 
parently done,  for  this  reason :  If  there  was  no  partnership, 
then,  prima  facie,  at  least,  the  real  estate  in  question  cannot 
be  considered  as  an  asset  of  the  bankrupt  and,  if  it  was  not  an 
asset  of  his  then  his  liabilities  at  the  time  he  made  the  trans- 
fer of  the  property  in  question  were  in  excess  of  the  value  of 
all  of  his  property  when  taken,  as  the  bankruptcy  act  provides, 
at  ^*a  fair  valuation." 

The  rule  to  be  followed  in  determining  whether  a  jlerson 
is  insolvent  or  not  is  perhaps  as  well  stated  by  Mr.  Loveland 
in  his  work  on  Bankruptcy  (3d  Ed.),  p.  187,  as  it  is  stated 
anywhere.    He  says: 

"In  computing  the  assets  of  the  debtor  to  determine  his  solvency 
or  insolvency  all  his  property  which  has  value  should  be  in- 
cluded. It  has  been  held  that  in  determining  the  question  of  2 
solvency  there  should  be  included  property  exempt  under  the 
state  law»  and  property  transferred  in  payment  of  or  as  security  for 
a  Just  debt,  irrespective  of  whether  it  constitutes  a  preference  or  not 
But,  where  property  is  transferred  in  fraud  of  creditors,  the  statute 
contemplates  that  the  bankrupt  shall  not  have  the  benefit  of  its 
valuation  in  determining  whether  he  is  solvent." 

The  real  property  ostensibly  belonged  to  the  bankrupt's 
wife.  The  title  was  in  her,  and  we  cannot  see  how  she  could 
be  deprived  of  any  right  she  may  have  in  the  property  in  any 
proceeding  to  which  she  is  not  a  party.  While  she  may  hold 
the  property  in  trust  for  the  bankrupt^  yet  that  question  can- 
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not  be  determined  without  at  least  giving  her  an  opportunity 
to  be  heard.  Prima  facie,  at  least,  the  real  property  did  not 
belong  to  the  bankrupt,  but  was  owned  by  some  one  else,  and 
hence  we  think  that  the  court  could  not  in  this  proceeding  and 
from  the  statements  of  the  bankrupt  alone  determine  the 
ownership  of  the  property  as  was  apparently  done.  While  aU 
the  property  in  which  the  bankrupt  has  an  interest,  either 
legal  or  equitable,  may  through  proper  actions  be  reached  by 
the  trustee  for  the  benefit  of  creditors,  yet  the  property  that 
was  transferred  in  fraud  of  creditors,  and  which  can  only  be 
reached  through  litigation,  cannot  be  considered  property  of 
the  bankrupt  upon  the  question  of  solvency  or  insolvency. 
(See  Loveland  on  Bankruptcy  (3d  Ed.),  438;  York  Mfg. 
Co.  V.  Cassell  201  U.  S.  344,  26  Sup.  Ct  481,  50  L.  Ed. 
782,  15  Am.  Bankr.  Eep.  633 ;  Collier  on  Bankruptcy,  420.) 

In  view  of  the  proceeding  and  the  pleadings  we  are  clearly 
of  the  opinion  that  the  court  erred  in  permitting  the 
bankrupt  to  testify  to  the  value  of  the  real  estate  in  3 

question,  and  for  the  same  reason  the  court  erred  in 
considering  the  value  of  said  real  estate  in  determining  the 
question  of  solvency.  We  do  not  mean  that  under  no  possible 
circumstances  can  the  real  estate  be  considered  as  a  part  of 
the  bankrupt's  property,  but  what  we  decide  is  that  it  could 
not  be  so  considered  in  this  proceeding  in  view  of  the  plead- 
ings and  the  evidence. 

It  is  also  insisted  that  the  court  erred  in  taking  from  the 
jury  the  question  of  whether  the  bankrupt  was  insolvent  at  the 
time  he  made  the  transfer  in  question.  This  no  doubt  was 
a  question  of  fact  which  the  court  had  no  right  to  pass  on  as 
a  question  of  law,  unless  there  was  no  evidence  upon 
the  subject,  or  in  case  the  evidence    was   clear    and  4 

without  dispute  that  the  aggregate  of  the  bankrupt's 
property  "at  a  fair  valuation*'  was  sufficient  to  pay  his  debts 
at  the  time  the  transfer  in  question  was  made.  While  the  evi- 
dence is  not  satisfactory,  yet  there  was  considerable  evidence 
upon  the  subject  of  what  property  the  bankrupt  owned,  and 
the  value  thereof,  and  also  upon  the  extent  of  his  liabilities 
at  the  time  he  made  the  transfer.     In  view  that  it  was  ad- 


Digitized  by 


Google 


526  THZBTY-Nimaj  Utah. 

mitted  that  the  bankrupt  was  adjudged  insolvent  within  four 
months  after  the  transfer  was  made,  there  was,  therefore, 
sufficient  evidence  upon  the  question  of  insolvency  to  take  the 
case  to  the  jury,  and  the  court  erred  in  taking  it  from  their 
consideration.  {Jackman  v.  Eau  Claire  Nat.  Bank,  125 
Wis.  465,  104  N.  W.  98,  115  Am.  St.  Rep.  955.) 

It  is  further  contended  that  the  court  erred  in  not  sub- 
mitting the  question  of  whether  the  respondent  as  a  creditor 
of  the  bankrupt  did  or  did  not  have  reasonable  cause  to  know 
or  believe  that  the  bankrupt  was  insolvent  at  the  time  the 
transfer  in  question  was  made,  and  that  thereby  it  was  in- 
tended to  give  respondent,  and  that  it  was  receiving,  an  ille- 
gal preference.  We  think  that  the  contention  is  sound.  It  can- 
not be  doubted  that  the  foregoing  questions,  ordinarily  at 
least,  are  questions  of  fact  for  a  jury.  In  Hackney  v.  Ba/y- 
mond  Bros.  Co.,  68  Neb.  624,  94  K  W.  82,  the  Supreme 
Court  of  Nebraska  in  passing  upon  this  question  says: 

''Whether  a  creditor  had  reasonafole  cause  to  believe  his  debtor 
insolvent  within  the  purview  of  section  60  of  the  bankruptcy  act  is 
a  question  of  fact" 

It  is  further  held  in  that  case  that  it  is  not  necessary  that 
the  creditor  actually  knew  or  believed  that  the  debtor  was  in- 
solvent, but  it  is  enough  if,  in  view  of  the  facts  and  circum- 
stances, he  had  reasonable  cause  for  believing  the  debtor  in- 
solvent To  the  same  effect  are  the  following  cases :  In 
re  Eggerty  43  C.  C.  A.  J,  102  Fed.   734;  Bardes  v.  5 

Bmk,  etc.,  122  Iowa,  443,  98  N.  W.  284;  Stmdkeim 
V.  Bidge  Am.  Bank  (D.  C),  138  Fed.  961.  In  view  that  the 
case  must  be  retried,  we  refrain  from  discussing  the  evidence 
upon  the  propositions  now  under  consideration,  except  to 
state  that  in  our  judgment  there  was  some  evidence  upon 
which  a  finding  by  the  jury  that  respondent  had  reasonable 
cause  for  believing  that  the  bankrupt  at  the  time  of  the 
transfer  was  insolvent  within  the  purview  of  the  bankruptcy 
act,  and  that  he  intended  to  give,  and  that  respondent  was  re- 
ceiving, an  illegal  preference  over  the  other  creditors  would 
be  authorized. 
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It  is  also  contended  that  the  court  erred  in  excluding  the 
schedules  of  liabilities  made  by  the  bankrupt  in  the  bank- 
ruptcy proceedings.  In  re  Docker-Foster  Co.  (C.  C),  123 
Fed.  191,  it  is  held  that  the  books  of  the  bankrupt  within 
four  months  of  the  date  of  filing  the  petition  in  bankruptcy 
are  competent  evidence  on  the  question  of  insolvency,  and  in 
this  connection  the  court  says:  "The  schedules  and 
the  inventory  and  appraisement  are  also  evidence  upon  6 

the  same  question."  Hackney  v.  Hargraves,  68  Neb. 
639,  99  N.  W,  678,  is  a  case  like  the  one  at  bar,  and  in  that 
case  it  is  expressly  held  that  the  "schedules  of  liabilities  filed 
in  the  bankruptcy  proceedings"  are  admissible  in  evidence. 
It  is  further  said:  "It  can  scarcely  be  doubted  that  the 
schedules  of  liabilities  as  against  parties  to  the  controversy" 
are  admissible  in  evidenca  It  is  also  held  that  a  creditor  of 
the  bankrupt  who  it  is  alleged  obtained  a  preference  is  a  party 
to  the  bankruptcy  proceedings,  and  that  in  an  action  by  the 
trustee  in  bankruptcy  against  such  a  creditor  to  recover  an 
alleged  preference  the  schedules  of  liabilities  are  proper 
evidence  upon  the  question  of  insolvency.  It  is  argued,  how- 
ever, by  respondent's  counsel,  that  one  ground  of  their  objec- 
tion to  the  admission  of  the  schedules  in  this  case  was  that  the 
schedule  offered  in  evidence  had  no  filing  mark  on  it,  and  that 
the  court  may  have  excluded  it  for  that  reason  alone.  The 
schedule  in  question  is  not  made  a  part  of  the  bill  of  excep- 
tions, and  hence  we  cannot  say  whether  there  was  a  filing 
mark  upon  the  one  offered  or  not.  The  schedule  offered  was, 
however,  identified  by  the  bankrupt  as  one  of  several  dupli- 
cates that  he  had  made  out  and  signed,  and  that  the  one  in 
question  was  a  duplicate  of  the  one  filed.  That  is,  it  was 
made  to  appear  that  the  bankrupt's  attorney  had  prepared 
several  duplicate  originals,  and  that  the  one  offered  was  one 
of  said  duplicates  or  originals.  It  would  have  been  prefer- 
able, no  doubt,  if  appellant  had  produced  the  schedule  actually 
filed  with  the  trustee,  and,  if  it  had  done  so,  there  would  be 
no  question  respecting  its  right  to  have  reviewed  the  court's 
ruling  in  excluding  the  schedule.    Nor  could  it  then  be  con- 
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tended  that  the  error  was  not  prejudicial.  In  all  of  the  cases 
to  which  we  have  referred  it  no  doubt  is  contemplated  that  the 
schedules  filed  with  the  trustee  in  bankruptcy  are  the  ones  to 
be  produced  as  evidence.  It  is,  however,  not  necessary  to  de- 
termine at  this  time  whether  the  appellant  can  avail  itself  of 
the  error  in  excluding  the  schedule  in  question,  for  the  reascm 
that  the  judgment  must  be  reversed  upon  other  grounds. 
What  we  decide,  therefore,  is  that  the  schedules  filed  by  the 
bankrupt  in  the  bankruptcy  proceedings  are  proper  evidence 
in  an  action  against  a  creditor  of  the  bankrupt  to  recover  back 
an  alleged  preference  obtained  by  such  creditor  when  such 
schedules  are  properly  identified,  and  that  the  production  and 
admission  of  secondary  evidence  of  such  schedules  is  governed 
by  the  same  rules  which  govern  the  production  and  admission 
of  such  evidence  in  other  cases,  and  that  the  same  is  true  with 
respect  to  the  admission  of  duplicate  originals. 

Counsel  for  respondent,  however,  contend  that  the  court's 
rulings  in  taking  the  case  from  the  juiy  and  in  directing  the 
entry  of  judgment  are  right  because  the  question  of  whether 
respondent  obtained  a  preference  or  not  is  res  jvdicata. 
This  contention  is  based  upon  the  fact  that  respondent 
subsequent  to  the  transfer  of  the  property  in  question  7 

filed  the  unpaid  portion  of  its  claim  against  the  bank- 
rupt's estate  with  the  trustee  in  bankruptcy,  and  that  such 
claim  was  by  him  allowed  in  full.  It  is  argued,  therefore, 
that  the  trustee  in  passing  upon  and  in  allowing  the  respond- 
ent's claim  must  have  adjudged  that  it  was  a  proper  one  for 
allowance,  and  that  the  deduction  made  from  the  entire  ac- 
count or  the  credit  allowed  thereon  by  respondent  for  the 
value  of  the  goods  received  by  it  from  the  bankrupt  was  a 
proper  credit,  and  hence  the  trustee  of  necessity  must  have 
passed  upon  the  question  that  the  receiving  of  the  goods  for 
which  credit  was  given  was  not  a  preference  within  the  pur- 
view of  the  section  of  the  bankruptcy  act,  whidi  prohibits  the 
giving  or  receiving  of  preferences.  Counsel  have  cited  1 
Remington  on  Bankruptcy,  792-1771,  Clendenning  v.  Bank, 
12  N.  D.  51,  94  N.  W.  901,  and  In  re  Stalker  (D.  C),  123 
Fed.  961,  as  sustaining  their  contention.      The   two    cases 
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referred  to  do  not  sustain  counsel's  contention.  Nor  was  the 
question  under  consideration  involved  in  those  cases,  and 
henoe  could  not  have  been  decided.  Remington,  therefore, 
stands  alone.  We  cannot  see  how  the  filing  of  a  claim  with 
the  referee  in  bankruptcy  against  the  estate  of  the  bankrupt 
and  the  allowance  thereof  by  the  trustee  can  by  the  widest 
stretch  of  the  rule  governing  the  question  of  res  judicata  be 
brought  within  that  doctrina  Certainly  the  question  of 
whether  the  creditor  filing  the  claim  had  theretofore  obtained 
a  preference  from  the  bankrupt  or  not  is  not  necessarily  in- 
volved as  an  incident  either  of  the  filing  or  the  allowing  of 
the  claim  as  filed.  ISTor  can  we  see  how  the  question  is  in  any 
form  presented  to  the  trustee  for  adjudication.  In  short,  we 
cannot  see  how  any  of  the  elements  upon  which  the  doctrine 
of  res  jicdicata  rests  are  involved.  We  are  clearly  of  the 
opinion  that  counsel's  contention  in  this  regard  cannot  be  sus- 
tained. Such  is  also  the  weight  of  authority  upon  the  ques- 
tion. In  Buder  v.  Columbia  Distilling  Co,j  96  Mo.  App. 
658,  70  S.  W.  508,  9  Am.  Bankr.  Rep.  331,  it  is  expressly 
held  that  in  passing  upon  and  allowing  a  claim  filed  against 
a  bankrupt  estate  the  trustee  does  not  adjudicate  whether  the 
creditor  filing  the  claim  has  obtained  a  preference  or  not,  and 
that  allowing  a  claim  in  no  way  affects  the  right  of  the  trustee 
to  sue  for  and  recover  back  such  a  preference  from  the  credi- 
tor whose  claim  has  been  allowed  as  aforesaid.  (See,  also, 
Brandenburg  on  Bankruptcy  [3d  Ed.],  p.  605,  and  Loveland 
on  Bankruptcy  [3d  Ed.],  p.  620.) 

Appellant  also  insists  that  the  court  erred  in  permitting 
respondent  to  prove  that  on  prior  occasions  appellant  had  re- 
turned merchandise  to  respondent  for  which  credit  had  been 
given  as  in  the  present  instance.  We  cannot  see  how  such 
evidence  had  any  relevancy  whatever.  One  of  the  material 
issaes  was  whether  the  bankrupt  was  insolvent  when 
the  goods  in  question  were  returned.     Another  was  8 

whether  respondent  had  reasonable  cause  to  believe 
that  he  was  insolvent,  and  whether  a  preference  was  intended 
by  the  transfer.    What  had  transpired  between  the  parties  at 
89  Utah— ^4 
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a  time  when  there  was  no  question  respecting  the  bankrupt's 
solvency  could  shed  no  light  upon  that  or  any  of  the  other 
material  questions  in  the  case.  We  think  the  court  erred  in 
admitting  the  evidence. 

There  are  also  numerous  assignments  of  error  based  upon 
the  rulings  of  the  court  in  sustaining  objecti(ms  to  questions 
propounded  by  apjellant^s  counsel  to  the  bankrupt  and  other 
witnesses.  It  is  not  necessary  to  review  these  assignmoits 
separately.  Nearly  all  of  the  objections  to  questions  adted 
by  appellant's  counsel  of  the  bankrupt  were  erroneously  sus- 
tained. The  bankrupt,  as  is  disclosed  by  the  record,  as  to  ap- 
pellant, was  an  adverse  witness.  In  view  of  this  and  in  view 
of  the  nature  of  the  proceedings,  considerable  latitude  should 
have  been  allowed  in  examining  the  bankrupt  so  far  at  least 
as  the  inquiry  related  to  his  property  and  the  extent  of  his 
liabilities.  While,  as  we  have  seen,  the  schedule  filed  by  the 
bankrupt  is  evidence,  yet  he  may  not  have  scheduled  aU  his 
liabilities,  or  may  not  have  listed  all  of  his  assets.  The  trans- 
actions involved  in  proceedings  like  the  one  at  bar  partake 
somewhat  of  the  nature  of  fraud,  and  hence  the  examination 
should  be  permitted  to  be  thorough  and  searching  if  neces- 
sary. 

Nor  can  we  agree  with  the  court  that  when  counsel  asked 
the  bankrupt  how  much  he  was  indebted  to  a  particular  credi- 
tor at  a  particular  time,  or  whether  he  paid  him  all  he 
owed  him,  he  was  asking  for  a  mere  conclusion.    It  9 

was  asking  for  a  fact  which  may  be  assumed  to  be 
directly  within  the  knowledge  of  the  bankrupt.  Of  course, 
the  bankrupt  may  not  remember  the  exact  amount  he  owed  to 
any  particular  person  at  any  particular  time,  but  that  is  no 
reason  why  he  should  not  be  required  to  give  his  best  recollec- 
tion with  regard  to  the  matter. 

Either  party  in  a  proceeding  like  the  one  at  bar  may  have 
recourse  to  the  bankrupt's  books,  if  he  has  kept  any, 
and  if  his  memory  is  at  fault  with  respect  to  any  mat-         10 
ter  or  item  which  is  disclosed  by  the  books,  if  such 
books  are  shown  to  be  correct,  such  fault  of  memory  may  be 
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then  corrected  by  the  books.  Without  discussing  the 
subject  further,  it  must  suflSce  to  say  that  the  court  restricted 
appellant's  counsel  too  much  in  the  examination  of  the  bank- 
rupt This  error,  however,  will  not  likely  occur  again,  and 
we  think  all  that  is  necessary  is  to  call  the  court's  attention  to 
the  general  rule  which  he  should  adopt  and  pursue  in  this  re- 
gard. 

In  concluding  this  opinion,  we  remark  that,  before  the  trus- 
tee in  bankruptcy  can  recover  in  an  action  of  this  kind,  he 
must  show  by  a  preponderance  of  the  evidence:  (1)  that  the 
transfer  of  the  property  in  question  which  it  is 
claimed  constituted  a  preference  was  made  within  11 
four  months  of  the  filing  of  the  petition  in  bank- 
ruptcy; (2)  that  the  bankrupt  was  insolvent  at  the  time  of 
the  transfer  within  the  purview  of  the  bankruptcy  act;  (3) 
that  the  preferred  creditor  knew,  or  had  reasonable  cause  to 
believe,  that  the  bankrupt  was  insolvent  at  the  time  of  the 
transfer,  and  that  such  transfer  was  intended  as  a  preference ; 
and  (4)  that  the  effect  of  the  transfer  .was  to  give  the  pre- 
ferred creditor  a  greater  percentage  of  his  claim  than  other 
creditors  of  the  same  class  could  obtain  from  the  bcmkrupt's 
estate  if  the  transfer  is  permitted  to  stand.  All  of  the  fore- 
going propositions  involve  questions  of  fact  and  must  be 
found  as  such,  unless  there  is  no  evidence  to  support  them,  or 
where  the  evidence  is  all  one  way  and  without  conflicting  in- 
ferences. 

For  the  reasons  stated,  the  judgment  is  reversed  and  the 
cause  remanded  to  the  district  court,  with  directions  to  grant 
a  new  trial  and  to  proceed  with  the  case  in  accordance  with 
the  views  herein  expressed,  appellant  to  recover  costs. 

McCARTY  and  STEAUP,  JJ.,  concur. 
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BELLION  V.  DURAND. 

No.  2160.    Decided  June  14,  1911.    Rehearing  denied  September  27, 
1911    (117   Pac.   798). 

1.  Justices  of  the  Peace — New  Trial — Time  of  Pelinq  Motion — 
"Within  Ten  Days  After."  In  an  action  tried  in  tlie  justice 
court,  a  motion  for  a  new  trial  for  insufficiency  of  the  evidence 
was  filed  after  verdict,  but  before  judgment.  The  statute 
(Comp.  Laws  1907,  section  3742)  provides  that  a  new  trial  may 
be  granted  by  the  justice  on  motion  made  within  ten  days  after 
the  entry  of  judgment.  Held,  that  the  words,  "within  ten  days 
after,"  fixed  only  the  limit  beyond  which  the  motion  might  not 
be  filed,  and  that  the  motion  was  not  prematurely  made.  (Page 
535.)  . 

2.  New  Trial — Grounds — Insufficiency  of  Evidence.  Insufficiency 
of  evidence  to  justify  the  judgment  is  not  ground  for  new  triaL 
It  is  insufficiency  of  the  evidence  to  justify  the  verdict  on  which 
a  new  trial  must  be  asked.t     (Page  536.) 

-    Appeal  from  District  Court,  Third  District;  Eon.  T.  D. 
Lew^is,  Judge. 

Application  by  William  Bellion  for  a  writ  of  prohibition 
against  Charles  F.  Durand. 

Permanent  writ  granted.    Respondent  appeals. 

Reversed  and  eemanded  with  directions. 

E,  A.  Walton  for  appellant. 

King  h&  Burton*2cnA  Samuel  Russell  for  respondent 

STRAUP,  J. 

Daniel  Densley  on  the  14th  day  of  February,  1904,  com- 
menced an  action  against  William  Bellion  in  the  justice  court 
of  Murray  Precinct,  Salt  Lake  County,  before  J.  B.  McOmie, 
justice  of  the  peace.    Upon  the  issuing  and  service  of  a  sum- 
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inons,  Bellion  appeared  in  the  action,  and  filed  a  general 
denial  to  the  complaint.  The  case  was  regularly  set  for  trial, 
and  tried  to  a  jury.  Both  parties  were  represented  by  coun- 
sel. A  verdict  was  rendered  by  the  jury  in  favor  of  Bellion 
on  the  2l8t  day  of  April,  1904.  No  complaint  is  made  with 
respect  to  the  jurisdiction  of  the  justice,  or  of  any  irregularity 
in  the  proceedings,  up  to  this  point.  Before  the  judgment  on 
the  verdict  was  entered  by  the  justice,  Densley,  on  the  23d 
day  of  April,  1904,  served  and  filed  a  written  notice  of  mo- 
tion for  a  new  trial  on  the  ground  of  insufficiency  of  the  evi- 
dence to  justify  the  verdict,  a'  ground  for  which  the  justice, 
by  statute,  was  authorized  to  grant  a  new  trial.  An  affidavit 
was  also  served  and  filed  on  behalf  of  Lknsley  in  support  of 
the  motion.  On  the  30th  day  of  April,  1904,  without  any 
judgment  having  been  entered  upon  the  verdict,  the  motion 
for  a  new  trial  was  argued  by  the  attorneys  for  the  re- 
spective parties,  and  upon  a  submission  of  the  motion  foi: 
decision,  without  any  objection  having  been  made  that  no 
judgment  had  been  entered  upon  the  verdict,  the  justice  on 
the  day  last  mentioned  vacated  and  set  aside  the  verdict,  and 
granted  a  new  trial  upon  the  ground  stated  in  the  motion.  No 
other  proceedings  were  had  in  the  case  until  the  13th  day  of 
September,  1906,  when  both  parties  were  notified  that  the 
case  was  set  for  trial  on  the  18th  day  of  September,  1906.  In 
the  meantime  McOmie's  term  of  office  had  expired,  and 
Charles  F.  Durand  succeeded  him.  The  case  was  set  for  re- 
trial by  Durand.  On  the  18th  day  of  September,  Densley 
and  his  counsel  appeared  for  trial,  but  the  defendant  and  his 
counsel,  though  previously  notified  of  the  trial,  failed  to  ap- 
pear. On  that  day  the  justice,  Durand,  upon  the  evidence 
adduced  by  the  plaintiff,  rendered  and  entered  a  judgment  in 
favor  of  Densley  and  against  Bellion.  Then,  on  the  17th 
day  of  October,  1906,  Bellion  took  an  appeal  from  that  ju^- 
ment  to  the  district  court  The  appeal  was  dismissed  by  the 
district  coTitt  on  the  8th  day  of  December,  1906,  and  the  case 
remanded  to  the  justice  court  on  the  19th  day  of  January, 
1907.  Upon  what  ground  the  appeal  was  dismissed  is  not 
made  to  appear.    Thereafter  Bellion  applied  to  the  district 
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court  for  a  writ  of  prohibition  to  restrain  the  justice  from 
enforcing  the  judgment  In  the  petition  filed  by  him  for  an 
alternative  writ  the  forgoing  facts  were  substantially  set 
forth,  and  the  additional  allegation  made  that  the  justice,  at 
the  request  of  Densley^s  counsel,  was  about  to  issue  an  execu- 
tion on  the  judgment.  In  response  to  the  alternative  writ 
served  upon  him,  the  justice  filed  an  answer  to  the  petition 
and  writ.  Upon  a  hearing  and  a  trial  of  the  issues,  the  dis- 
trict court  granted  a  permanent  writ,  restraining  the  justice 
from  issuing  an  execution  or  otherwise  enforcing  or  proceed- 
ing upon  the  judgment  From  that  judgment,  the  justice 
has  prosecuted  this  appeal 

In  the  petition  it  was  allied,  and  the  court,  in  its  findings, 
foimd,  in  the  language  of  the  petition,  that  a  new  trial  in  the 
justice  court  was  granted  by  Justice  McOmie  "on  or  about 
the  30th  day  of  April,  1906.^'  If  the  motion  for  a  new  trial 
^  was  not  made  in  the  justice  court  until  in  April,  1906,  the 
verdict  having  been  rendered  in  April,  1904,  of  course,  the 
justice  had  no  jurisdiction  to  then  entertain  or  to  grant  a  mo- 
tion for  a  new  trial.  However  the  record  of  the  justice,  and 
all  the  papers  of  the  case  on  file  in  his  office,  all  of  which  were 
put  in  evidence  on  the  hearing  and  on  the  trial  in  the  district 
court,  and  all  the  evidence  adduced  upon  such  hearing  and 
trial,  show,  without  confiict,  that  the  motion  for  a  new  trial 
in  the  justice  court  was  served  and  filed  on  the  28d  day  of 
April,  1904,  and  was  granted  by  Justice  McOmie  on  the  30th 
day  of  April,  1904,  not  1906.  Nor  was  it  claimed  or  con- 
tended by  Bellion,  or  by  any  one,  in  the  court  below,  nor  is  it 
here  claimed,  or  contended,  that  the  motion  for  a  new  trial 
was  granted  on  the  30th  day  of  April,  1906,  and  not  in  1904. 
That  the  motion  for  a  new  trial  was  made  and  granted  in 
April,  1904,  was  not  disputed  in  the  court  below,  nor  is  it 
here  disputed.  And,  as  already  observed,  all  the  evidence, 
without  confiict,  affirmatively  and  conclusively  shows  that  the 
motion  was  served  and  filed  on  the  23d  day  of  April,  1904, 
and  was  granted  on  the  80th  day  of  April,  1904,  and  not  in 
1906.    The  date  in  the  petition  and  findings,  1906,  instead 
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of  1904^  evidently  is  a  mere  clerical  error.  So  that  we  have 
the  indisputable  facts  that  the  case  of  Densley  v.  BeUian  was 
tried  in  the  justice  court  before  a  jury,  and  a  verdict  ren- 
dered by  them  on  the  2l8t  day  of  April,  1904,  and  without 
and  before  the  entry  of  any  judgment  upon  the  verdict  Dens- 
ley, on  the  23d  day  of  April,  1904,  served  and  filed  a  motion 
for  a  new  trial,  which  was  argued  by  the  attorneys  for  the 
respective  parties  and  submitted  on  the  30th  day  of  April, 
1904,  and  was  on  that  day  granted. 

The  respondent  contends,  not  that  the  motion  for  a  new 
trial  was  not  made  in  time,  but  that  it  was  prematurely 
piade;  that  the  justice  was  without  power  or  au- 
thority to  entertain  a  motion  for,  or  to  grant,  a  new  1 
trial,  before  the  judgm^it  was  entered  by  him  on  the 
verdict,  and  for  that  reason  his  action  in  granting  a  new  tHal 
•was  without  jurisdiction,  and  rendered  all  subsequent  pro- 
ceedings, and  the  judgment,  on  a  retrial  of  the  case,  of  no 
effect  It  was  upon  this  theory  that  the  judgment  of  the  jus- 
tice court  was  held  void  by  the  district  court  and  the  writ 
granted.  The  statute  (Comp.  Laws  1907,  section  8742)  pro- 
vides that  "a  new  trial  may  be  granted  by  the  justice  on 
motion  made  within  ten  days  after  the  entry  of  judgment," 
etc  Respondent  urges  that  the  proper  construction  of  this 
statute  requires  a  holding  that  the  statute  fixes,  not  only  the 
limit  beyond  which  the  motion  may  not  be  made — ten  days 
after  the  entry  of  judgment — ^but  also  the  first  point  of  time 
at  which  the  motion  may  be  made,  not  before  the  entry  of 
judgment.  The  construction  of  similar  statutes  has  fre- 
quently been  before  the  courts.  We  have  been  referred  to  no 
case  where  the  statute  was  given  the  construction  contended 
for  by  the  respondent.  To  the  contrary,  we  have  been  re- 
ferred to  a  number  of  cases  where  it  was  held  that  the  words 
"within  ten  days  after*^  fixed  only  the  limit  beyond  which 
the  notice  may  not  be  given,  or  the  motion  made,  and  did  not 
fix  the  first  point  of  time  at  which  it  may  be  given  or  made. 
(Davie  v.  Miller,  130  U.  S.  284,  9  Sup.  Ct  660,  32  L.  Ed. 
9S2  ;Young  v.  The  Orpheus,  119  Mass.179;  Sanborn  v.  Fire- 
men's Ins.  Co.,  16  Gray  [Mass.]  448,  77  Am.  Dea  419: 


Digitized  by 


Google 


586  Thiety-Nine  Utah. 

Cary  v.  Fidlenwider,  150  ill.  629,  37  K  E.  899 ;  Merchants 
&  Traders/  etc.  Bcmk  v.  Mayor,  etc.,  97  N.  T.  355 ;  Levert 
Exx  V.  Read  ExW  et  ai.,  54  Ala.  529.)  This  we  believe  to  be 
tbe  proper  construction  of  the  statute.  Of  course,  there  must 
be  a  trial  had  and  concluded  before  a  motion  for  a  new  trial 
would  be  pertinent.  But  the  rendition  of  a  verdict  concludes 
the  trial.  The  recording  of  it,  and  the  entering  of  the  judg- 
ment upon  it,  are  mere  ministerial  acts. 

Insufficiency  of  the  evidence  to  justify  the  judgment  is  not 
a  ground  of  motion  for  a  new  trial.  It  is  insufficiency  of  the 
evidence  to  justify  the  verdict,  or  other  decision  of  fact,  upon 
which  a  new  trial  must  be  asked.  (Martin  v.  Mat- 
field,  49  Cal.  42.)  A  motion  for  a  new  trial  on  2 
grounds  of  insufficiency  of  the  evidence  assails  the 
verdict,  or  other  decision  of  fact,  not  the  judgment.  This 
court  in  Fisher  v.  Emerson,  15  Utah,  517,  50  Pac  619, 
said: 

"A  new  trial  is  a  reexamination  of  the  issues  of  fact,  and  has 
nothing  to  do  with  the  Judgment,  which  is  the  sentence  of  the  law 
upon  the  facts.  Proceedings  for  a  new  trial  may  be  commenced 
either  before  or  after  the  entry  of  Judgm^it." 

We  are  therefore  of  the  opinion  that  the  justice  had  the 
power  to  entertain  the  motion  for  a  new  trial  after  the  verdict 
of  the  jury  was  rendered,  and  before  the  judgment  upon  the 
verdict  was  entered,  and  that  his  ruling  in  granting  the  mo- 
tion, if  erroneous,  was  mere  error,  and  not  a  want  or  excess 
of  jurisdiction.  Hence  it  follows  that  the  district  court  erred 
in  holding  that  the  judgment  rendered  on  the  retrial  of  the 
case  in  the  justice  court  was  void,  and  in  granting  the  writ 
The  judgment  of  the  district  .court  is  therefore  set  aside,  and 
the  case  remanded,  with  directions  to  dismiss  the  proceedings. 

PEICK,  C.  J.,  and  McCARTY,  J.,  concur. 
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LAWLEY  V.  WADE  et  ux. 

No.  2143.    Decided  September  30,  1911  (118  Pac.  484). 

L  CJoNTRACTS — Bbeach — ISSUES  AND  Pboof.  Plaintiff  alleged  that 
defendants  agreed  that  if  plaintiff  would  render  certain  services 
in  aiding  defendants  to  acquire  "certain  coal  property"  in  C. 
county  and  in  the  organization  of  a  company  to  handle  the  same, 
and  would  extend  defendants'  credit,  and  do  all  things  necessary 
for  the  organization  of  tho  company,  defendants  would  give 
plaintiff  1000  shares  of  the  capital  stock  of  the  company  to  be 
organized;  that  plaintiff  fully  performed  all  terms  of  the  agree- 
ment; that  defendants  organized  a  company  to  take  over  the 
lands,  and  later  reorganized  another  company  to  succeed  the 
original;  and  that  the  plaintiff  had  demanded  the  shares  and 
been  refused.  Held,  that,  though  the  lands  referred  to  in  the 
complaint  were  not  definitely  identified,  the  complaint  referred  to 
particular  lands  that  the  parties  had  in  mind,  and  in  the  absence 
of  proof  that  the  defendants  and  others  identified  with  them 
acquired  those  particular  lands,  or  that  plaintiff  rendered  the 
services  promised  in  acquiring  the  same,  and  did  assist  in 
organizing  the  alleged  companies  to  handle  such  lands,  and 
extended  necessary  credit  therefor,  etc.,  the  court  properly 
granted  a  nonsuit.     (Page  540.) 

2.  Appeal  and  Ebrob — Pleadings — ^Aioendment — ^Pbejudicb.  Where 
plaintiff  was  not  entitled  to  recover  under  the  proofs,  he  was 
not  prejudiced  by  the  erroneous  denial  of  a  motion  for  leave  to 
amend  the  complaint  to  conform  to  the  proofs.    (Page  543.) 

Appeal  from  District  Court,  Seventh  District;  Han.  A. 
H.  Christensen,  Judge. 

Action  by  W.  H.  Lawley  against  Henry  Wade  and  wife. 

Judgment  for  defendants.     Plaintiff  appeals. 

Affibmxd. 

King  &  King  for  appellants. 

O.  A.  Iverson  and  A.  B.  Barnes  tar  respondents 
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FEICK,  C.  J. 

The  plaintiff,  hereinafter  designated  appellant,  as  a  canse 
of  action  against  the  defendants,  hereinafter  styled  respond- 
ents, in  his  complaint  allied :  ^'That  on  or  about  the  15th 
day  of  October,  A.  D.  1905,  the  defendants  entered  into  a  cer- 
tain agreement  by  and  with  the  plaintiff,  by  the  terms  of 
which  defendants  agreed  that  if  plaintiff  would  render  cer- 
tain services,  in  aiding  the  defendants  and  others  to  acquire 
certain  property  in  the  vicinity  of  Kenilworth,  Carbon 
County,  Utah,  and  would  also  aid  the  defendants  and  others 
in  the  organization  of  a  company  to  handle  said  property,  the 
same  being  coal  land,  and  would,  if  necessary,  extend  the 
credit  of  the  plaintiff  in  behalf  of  the  said  defendant  Henry 
Wade,  and  would  to  the  extent  of  his  ability  aid  and  assist 
him  in  recommending  said  property,  and  in  doing  all  things 
necessary  for  the  complete  organization  of  said  company, 
that  he  would  give  said  plaintiff  1000  shares  of  the  capital 
stock  of  any  company  to  be  organized  for  the  purpose  of  tak- 
ing over  the  property  referred  to;  that  the  plaintiff  fully  per- 
formed all  of  the  terms  and  conditions  of  said  agreement  to 
be  by  him  performed,  and  rendered  the  services,  the  aid  and 
assistance  required  by  him;  that  thereafter  the  said  defend- 
ants and  one  A.  A.  Sweet  and  others  organized  the  Western 
Coal  &  Coke  Company,  a  corporation,  for  the  purpose  of  tak- 
ing over  said  land,  and  thereafter  a  reorganization  of  said 
company  took  place,  and  the  name  of  said  company  and  of  the 
reorganized  company  was  changed  to  the  Independent  Coal 
&  Coke  Company;  that  the  plaintiff  demanded  from  the  de- 
fendants the  1000  shares  of  stock  in  the  Independent  Coal 
&  Coke  Company,  but  the  defendants  failed,  n^lected,  and 
refused,  and  now  do  wholly  fail,  neglect,  and  refuse  to  trans- 
fer or  deliver  to  plaintiff  the  said  1000  shares  of  stock ;  that 
the  plaintiff  is  informed  and  believes,  and  therefore  states 
the  fact  to  be,  that  said  stock  is  now  of  the  value  of  $1.50 
per  share."  Upon  this  complaint  he  demanded  judgment  for 
$1500.     Respondents'  answer  thereto  was  a  general  denial. 

Upon  these  issues  the  parties  proceeded  to  trial.  After 
appellant  had  produced  his  evidence  and  rested  his  case,  re- 
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spondents'  counsel  moved  for  a  nonsuit  upon  substantially  the 
following  grounds :  (1)  That  appellant  had  failed  to  estab- 
lish any  agreement  or  contract  as  alleged  in  his  complaint; 
(2)  that  he  had  failed  to  prove  that  he  had  extended  any 
credit  to  the  respondents,  or  either  of  them;  (8)  that  he  had 
failed  to  prove  that  he  had  performed  or  rendered  any 
services  whatever  as  contemplated-  by  the  alleged  contract; 
(4)  that  he  had  failed  to  prove  that  any  of  the  property  re- 
ferred to  in  his  complaint  was  acquired  by  the  company 
which  he  testified  was  organized,  and  that  he  had  failed  to 
prove  that  any  of  the  stock  referred  to  in  his  complaint  was 
ever  issued,  or  that  it  was  of  any  value  whatever;  (5)  that  he 
had  failed  to  prove  the  alleged  reorganization  of  the  company 
as  alleged  in  his  complaint,  or  that  the  Independent  Coal  & 
Coke  Company  mentioned  in  his  complaint  had  any  relation 
to  or  was  connected  with  the  company  that  he  alleged  was 
organized;  and  (6)  that  while  the  appellant  had  alleged  one 
contract  in  his  complaint  he  had  in  fact  attempted  to  prove 
another,  and  hence  there  was  a  fatal  variance  between  the 
allegations  of  the  complaint  and  the  evidence  offered  in  sup- 
port thereof.  Pending  this  motion  counsel  for  appellant 
asked  for  time  to  amend  his  complaint,  and,  being  given 
time,  he  prepared  an  amended  complaint,  which  he  offered  to 
file. 

Said  amended  complaint  dei>arted  from  the  original  com- 
plaint in  the  following  particulars,  namely,  by  alleging:  That 
an  allied  contract  was  entered  into  on  the  15th  day  of  April, 
1905,  whereby  the  respondents  promised  the  things  alleged  in 
the  original  complaint;  that  appellant  had  fully  performed 
all  of  the  conditions;  "that  thereafter  the  said  defendant 
Henry  Wade,  aided  by  one  A.  A.  Sweet  and  others,  organized 
the  Western  Coal  &  Coke  Company,  a  corporation,  for  the 
purpose  of  taking  a  part  of  said  property,  and  thereafter  the 
Independent  Coal  &  Coke  Company  was  organized  and  ac- 
quired a  portion  of  said  property  and  a  stock  interest  in  the 
Western  Coal  &  Coke  Company ;  that  the  defendants  elected 
to  give  and  promised  to  plaintiff,  in  accordance  with  said  con- 
tract, 1000  shares  of  the  Independent  Coal  &  Coke  Company's 
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stock,  and  the  plaintiff  heretofore  demanded  of  and  from  the 
defendants  the  said  1000  shares  of  stock  in  the  Independent 
Coal  &  Coke  Company,  but  said  defendants  failed,  neglected, 
and  refused,  and  now  do  wholly  fail,  neglect,  and  refuse,  to 
transfer  o;r  deliver  to  the  plaintiff  said  1000  shares  of  stock ; 
that  the  plaintiff  is  informed  and  believes,  and  therefore 
states  the  fact  to  be,  that  said  stock  is  now  of  the  value  of 
$1.50  per  share/'  The  amended  complaint  was  offered,  as 
counsel  said,  because  it  made  the  allegations  conform  to  the 
proof  already  before  the  court,  and  no  new  evidence  was 
offered  in  connection  therewith.  Respondents'  counsel  re- 
sisted appellant's  application  to  file  the  amended  complaint, 
but  notwithstanding  the  allegations  therein  contained  they 
still  insisted  on  their  motion  for  nonsuit  for  the  reasons  stated 
in  the  motion  therefor.  The  court  refused  appellant's  request 
to  file  the  amended  complaint,  and  sustained  the  motion  for  a 
nonsuit,  and  entered  judgment  dismissing  the  action.  Ap- 
pellant appeals  from  the  judgment. 

Appellant's  counsel  insist  that  the  amendments  offered  by 
them  were  offered  for  the  sole  purpose  of  making  the  allega- 
tions conform  to  the  proof,  that  it  is  always  proper  to 
so  amend  a  pleading,  and  that  in  this   case   it   con-  1 

stituted  prejudicial  error  not  to  permit  the  amended 
complaint  to  be  filed.  Counsel  further  assert  that  the  allega- 
tions of  the  original  complaint  were  suflBcient,  that  the  evi- 
dence adduced  by  appellant  supported  the  allegations  of  that 
complaint,  and  that  therefore  the  court  in  any  event  erred  in 
granting  the  nonsuit.  For  the  purposes  of  this  decision  we 
shall  assume  that  the  discrepancy  of  time  when  the  alleged 
contract  was  entered  into  as  appears  from  the  original  and 
the  proposed  amended  complaint  was  immaterial,  and  that 
the  allegations  of  the  original  complaint,  if  established  bv 
sufficient  competent  evidence,  are  sufficient  to  support  a  judg- 
ment in  favor  of  appellant  The  question,  however,  still  re- 
mains whether  appellant's  evidence  tended  to  establish  all  of 
the  material  allegations  of  his  complaint.  Under  these  al- 
legations, before  appellant  was  entitled  to  recover,  he  was 
required  to  establish  that  he  rendered  the  services  he  promised 
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to  render  in  acquiring  certain  coal  lands  in  the  vicinity  of 
Kenilworth,  Carbon  County,  Utah,  to  respondents  and 
others ;  that  he  did  assist  the  respondent  Henry  Wade  in  or- 
ganizing the  alleged  "companies"  to  handle  said  lands;  that 
he  did,  when  necessary,  extend  credit  to  said  Wade;  and  that 
he  did  recommend  said  coal  lands  to  the  company  that  was 
organized.  When  he  had  complied  with,  all  of  these  con- 
ditions, or  was  reliev^ed  therefrom  by  respondents,  he  was 
entitled  to  receive  the  alleged  1000  shares  of  stock.  We 
have  carefully  gone  through  all  of  the  evidence  contained  in 
the  bill  of  exceptions,  and  we  can  find  none  that  supports  oi 
tends  to  support  the  allegations  that  the  respondents  and 
others  acquired  the  "certain  property  in  the  vicinity  of  Kenil- 
\\x)rth.  Carbon  County,  Utah,"  referred  to  in  the  complaint 
as  coal  lands.  Since  the  lands  which  respondents  and  "oth- 
ters"  were  to  be  assisted  in  acquiring  were  specified  as  "cer- 
tain" lands  only  in  the  complaint,  it  does  not  follow  that  ap- 
pellant and  respondents  did  not  have  particular  lands  in 
mind  when  the  alleged  contract  was  made.  That  they  had 
in  mind  particular  coal  lands  clearly  appears  from  appel- 
lant's own  evidence;  but  nowhere  are  those  lands  identi- 
fied, nor  is  it  made  to  appear,  directly  or  indirectly,  that  ap- 
pellant assisted  respondents  or  the  others  to  acquire  the  cer- 
tain lands  referred  to  in  the  alleged  contract,  or  that  the  re- 
spondents or  the  others  mentioned,  or  the  company  which 
appellant  testified  was  organized,  acquired  the  coal  lands  re- 
ferred to  in  the  alleged  contract.  True  there  is  some  evi- 
dence that  a  portion  of  certain  coal  lands  lying  in  four  dif- 
ferent sections  was  acquired  by  the  company  that  appellant 
says  was  organized ;  but  whether  the  lands  in  those  four  sec- 
tions were  all  of  the  lands  the  parties  to  the  alleged  contract 
had  in  mind,  or  whether  the  same  was  a  large  or  small  part 
thereof,  the  evidence  does  not  disclose.  Indeed,  what 
little  evidence  there  is  upon  this  point  is  so  vague, 
indefinite,  and  uncertain  that  a  finding  that  the  appellant 
had  complied  with  the  terms  of  his  alleged  contract  in  this 
regard  would  have  to  be  based  entirely  upon  conjecture. 
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It  may  not  be  improper  to  call  attention  to  the  fact  that 
in  the  amended  complaint,  which  appellant  claims  reflected 
the  evidence,  it  ia  allied  that  only  a  part  of  the  lands  men- 
tioned in  the  alleged  contract  was  acquired  by  the  company 
that  appellant  says  was  organized.  But  neither  in  the 
amended  complaint  nor  in  the  evidence  is  any  reason  as- 
signed why  only  a  part  of  the  lands  referred  to  in  the  al- 
leged contract  was  in  fact  taken  over  by  said  company.  The 
burden  of  proof  was  upon  the  appellant  to  show  that  he  had 
substantially  at  least  complied  with  the  terms  of  the  al- 
leged contract.  In  case  he  failed  in  this,  in  view  of  the  de- 
nials contained  in  the  respondents'  answer,  he  could  not  re- 
cover. We  are  clearly  of  the  opinion  that  in  this  regard  the 
appellant  failed  to  show  that  he  had  complied  with  the 
terms  and  conditions  of  the  alleged  contract.  Nor  is  there 
any  proof  whatever  that  any  stock  was  ever  issued  by  the 
Western  Coal  &  Coke  Company,  which  is  the  company  that 
appellant  testified  was  organized,  nor  that  the  Independ- 
ent Coal  &  Coke  Company,  of  whose  stock  appellant  claims 
the  1000  shares,  was  the  successor  of,  or  had  any  relation 
to,  or  was  in  any  manner  connected  with,  the  first  com- 
pany which  appellant  asserts  he  assisted  to  organize.  Nor 
is  there  any  evidence  in  the  bill  of  exceptions  that  any  stock 
was  ever  issued  to  the  respondents,  or  to  either  of  them, 
or  that  they  were  entitled  to  any,  or  that  they  had  received 
any,  in  either  of  the  companies  mentioned.  It  may  be  that 
the  very  lands  upon  which  respondents  based  their  right  to 
receive  stock  in  the  company  which  was  to  be  organized 
as  claimed  by  appellant,  and  upon  which  they  made 
the  alleged  promise  to  give  him  1000  shares  of  stock,  were 
through  his  fault  not  made  a  part  of  the  lands  taken  by  the 
company  that  he  asserts  he  helped  to  organize.  If  this  be 
true,  and  for  aught  that  appears  from  the  evidence  it  miy 
be  true,  the  appellant  must  fail  in  his  claim.  If  respond- 
ents had  a  right  to  appellant's  assistance  in  acquiring  any  of 
the  lands  referred  to  in  the  alleged  contract,  then  they  had  a 
right  to  demand  his  aid  to  acquire  all  of  them;  and  unless 
they  waived  this  right,  or  unless  they  were  satisfied  with 
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only  a  partial  performance  of  the  terms  of  the  alleged  con- 
tract, appellant  cannot  recover  against  them.  As  we  have 
already  pointed  out,  appellant  does  not  claim  that  all  of  the 
lands  referred  to  in  the  allied  contract,  were  actually  ac- 
quired by  any  one.  Nor  does  he  explain  why  he  did  not 
render  assistance  in  acquiring  all  of  them,  nor  that  he  was 
released  from  doing  so. 

In  view  of  the  foregoing,  the  refusal  of  the  district  court 
to  permit  the  amended  complaint  to  be  filed,  although  it 
were  held  erroneous,  yet  such  error  could  not  have 
prejudiced  any  substantial  right  of  appellant.     Nor  2 

did  the  court  err  in  sustaining  the  motion  for  nonsuit 
and  dismissing  the  action.  If  appellant  has  in  fact  com- 
plied with  the  terms  of  the  alleged  contract,  the  facts  are  all 
within  his  own  knowledge,  and  there  is  nothing  disclosed 
why  he  cannot  produce  the  necessary  evidence  in  support  of 
his  claims.  The  judgment  in  this  case  is  no  bar  to  another 
action.  Appellant  should  produce  his  evidence  in  ?up))ort  of 
his  allegations  if  he  has  any,  before  respondents  are  required 
to  go  forward. 

The  judgment  is  affirmed,  with  costs  to  respondents. 

McCAETY,  J.,  concurs. 

STEAUP,  J.  (concurring). 

I  am  of  the  same  opinion.  I  also  think  that  in  other  par- 
ticulars the  allegations  of  the  complaint,  and  the  evidence 
in  respect  thereto,  relating  to  the  terms  of  the  contract,  a 
performance  by  the  plaintiff,  and  a  breach  of  the  defendant, 
are  so  uncertain  and  incomplete  that  the  essentials  of  a  con- 
tract between  the  parties,  or  a  performance  by  the  one  and 
a  breach  of  the  other,  cannot  be  ascertained.  What  in  these 
particulars  was  uncertain  and  indefinite  in  the  complaint  was 
not  aided,  but  bewildered,  by  the  evidence.  Ellis  v.  Netu- 
brough  et  al.,  6  N.  M.  181,  27  Tac.  491. 
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WESTMINSTER  IXVESTIMEXT  CO^MPANY  v. 
McCURTAIX. 

No.  2217.    Decided  Septembfer  27,  1911.    On  Application  for  Rehear- 
ing, November  7,  1911  (118  Pac.  5G4). 

1.  Trial — Issues  of  Fact  and  Law — Findings  of  Fact — Judgment. 
In  replevin  for  an  automobile,  defendant  pleaded  that  the 
machine  had  been  delivered  to  him  for  repair,  and  that  the  value 
of  the  repairs  was  $281,  and  that  he  had  a  lien  for  such  amount 
conferred  by  Comp.  Laws  1907,  section  1404,  and  was  entitled  to 
the  possession  until  his  lien  was  satisfied.  The  court  found 
as  facts  only  that  plaintiff  was  the  owner  of  the  machine;  that 
its  value  was  $750;  that  defendant  wrongfully  withheld  it  after 
demand;  that  plaintiff  had  been  damaged  by  the  detention  in 
the  sum  of  teu  dollars;  that  all  the  allegations  of  plaintiff's 
complaint  and  reply  were  true;  and  that  all  the  allegations  and 
denials  of  defendant's  answer  and  cross-complaint  were  untrue. 
Held,  that  such  findings  were  mere  conclusions,  and  Insufficient 
to  dispose  of  defendant's  affirmative  defense,  and  insufficient  to 
sustain  a  Judgment  for  plaintiff.     (Page  546.) 

On  Application  fob  Reheabino. 

2.  Appeal  and  Ebbob — Equity  Suit — Scope  of  Review — ^Findinos 
ON  Appeal.  Under  Comp.  Laws  1907,  sections  2968,  2969,  pro- 
yidlDg  that  an  answer  may  contain  a  statement  of  any  new 
matter  constituting  a  defense  or  counterclaim,  and  defining  a 
counterclaim,  where  plaintiff  brought  replevin  for  an  automobile 
and  defendant  denied  plaintifTs  right  to  possession,  claiming  a 
lien  for  repairs,  the  case  thereby  became  an  equitable  one,  so 
that  on  appeal  the  Supreme  Court  could  make  findings  in  accord- 
ance with  the  evidence  and  direct  what  Judgment  should  be 
entered,  or  might  remand  the  cause  with  directions  to  make 
findings  of  fact  and  conclusions  of  law  in  accordance  with  its 
directions.     (Pa^e  55p.) 

3.  Liens — Labobeb's  Lien — Repaibs  on  Pebsonal  Pbopestt.  Comp. 
Laws  1907,  section  1404,  provides  that  any  person  who  shall 
repair  or  bestow  labor  on  any  personal  property  at  the  request 
of  the  owner  shall  have  a  lien  thereon  for  his  labor  and  for  any 
materials  furnished  in  making  such  repair.  Held,  that,  where 
plaintiffs  agent  took  plaintifTs  automobile  to  a  garage  for  re- 
pairs, believing  that  the  repairs  would  be  made  by  S.,  but  the 
repairs  were  made  by  defendant,  S.  testifying  that  he  had  no 
interest  therein,  the  implied  contract  to  pay  defendant  for  the 
repairs  was  sufficient  to  sustain  defendant's  lien;  no  express 
contract  for  the  repairs  being  necessary.     (Page  654.) 
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Appeai.  from  District  Court,  Third  Dietrid;;  Eim.  C.  W. 
Mvrm,  Judge. 

Keplevin  by  the  Westminster  Investment  Company  against 
Frank  McCurtain. 

Judgment  for  plaintiff.    Defendant  appeals* 

HeVEBSEI)  and  BEHANDtO)  WITH  DIBECTIONS. 

M.  M.  Warner  fw  appellant. 

Ovstin,  OiUette,  Davis  &  Bmyton  for  respondent 

FRICK,  J. 

Bespondent,  a  corporation,  brought  this,  action  in  claim 
and  delivery  to  recDver  the  possession  of  ita  automobile  which 
it  alleged  appellant  wrongfully  detained,  from  it  The  com- 
plaint is  in  the  ugnal  form  in  such  cases.  Appellant  filed  an 
answer  wherein  he  admitted  respondeut's  corporate  capacity, 
and  that  it  was  the  owner  of  the  automobile,  and  ooupled 
therewith  he  added  a  general  denial  of  all  other  allegations 
contained  in  the  complaint.  He  further  answered,  and,  as 
an  affirmative  defense,  he,  in  substance,  averred  that  the  re- 
spcmdent  on  a  day  named  by  him  had  delivered  the  automo- 
bile in  question  to  him  as  a  mechanio  to  have  the  same  re- 
paired ;  that  he  (appellant)  had  received  said  automobile  as 
such  mechanic,  and  that  he,  at  the  request  of  respondent,  had 
furnished  certain  material  and  had  bestowed  labor  upon  said 
automobile  to  repair  the  same  and  that  he  did  r^wir  the 
same,  and  that  said  material  and  labor  so  furnished  and  be- 
stowed in  repairing  said  automobile  was  of  the  reasonable 
value  of  $281;  that  appellant  had  notified  respcHident  that 
he  had  completed  the  repairs  on  said  automobile,  and  that  the 
material  fmrnishad  and  labor  bestowed  by  appellant  upon  the 
same  were  of  the  value  of  $281,  and  that  he  claimed  a  lien  on 
said  automobile  for  said  amount ;  that  no  part  of  said  amount 
had  been  paid  to  him ;  and  that  by  reason  of  the  premises  he 
claimed  a  lien  on  said  automobile  as  aforesaid  and  prUyed 
judgment  awarding,  him  posBessi<m  thereof.    Besp<mdent  in 
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a  reply,  in  effect,  denied  the  affirmative  matter  set  forth  in 
the  answer,  and  alleged  that  the  repairs  referred  to  were 
made  by  another,  and  were  not  worth  more  than  forty  dol- 
lars. 

Upon  substantially  the  foregoing  issues,  the  case  was  tried 
to  the  court  without  a  jury.  The  court,  after  finding  that 
respondent  is  a  corporation,  which  wlw  admitted,  further 
foimd:  "That  plaintiff  is  the  owner  and  entitled  to  the  im- 
mediate possession  of  one  certain  four^ylinder,  five-passen- 
ger touring  car  automobile,  known  as  the  Tord  Model  B' 
No.  241,  of  the  value  of  $750 ;  that  defendant  herein  wrong- 
fully and  unlawfully  withholds  and  detains  said  automcAile 
and  personal  property  from  the  possession  of  the  plaintiff 
herein;  that  demand  was  made  by  said  plaintiff  upon  said 
defendant  for  the  possession  thereof  prior  to  the 
institution  of  this  action,  but  that,  notwithstanding  1 

said  demand,  said  defendant  unlawfully  and  wrong- 
fully refuses  to  surrender  the  possession  thereof,  and  still 
continues  to  wrongfully  and  unlawfully  detain  the  same 
from  the  possession  of  plaintiff  herein;  that  plaintiff  has 
been  damaged  by  reason  of  the  failure  of  said  defendant  to 
deliver  and  surrender  up  possession  of  said  automobile  and 
personal  property  in  the  sum  of  ten  dollars;  that  all  the 
allegations  of  said  plaintiff's  complaint  and  all  the  allega- 
tions and  denials  of  plaintiff's  reply  are  true,  and  that  all  tie 
allegations  and  denials  of  said  defendant's  answer  and  cross- 
complaint  are  untrue."  These  are  all  the  facts  found  by 
the  court  Upon  these  findings  the  court  made  conclusions 
of  law  to  the  effect  that  the  respondent  was  entitled  to  judg- 
ment for  the  return  of  said  automobile  or  the  value  thereof, 
amounting  to  $750,  and  for  ten  dollars  damages.  Judgment 
was  entered  accordingly,  from  which  this  appeal  is  proee- 
cuted. 

Appellant  now,  in  substance,  eontends  that  the  so-called 
findings  of  facts  are  not  supported  by  the  evidence,  that  the 
conclusions  of  law  are  not  sustained  by  said  findings,  and 
that  the  judgment  is  contrary  to  law.     It  will  be  observed 
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that  the  material  issues  in  this  case  were  presented  by  the 
affirmative  defense  set  forth  in  appellant's  answer.  This  de- 
fense was  based  upon  Comp.  Laws  1907,  section  1404, 
which  reads  as  follows : 

''Any  mechanic  or  other  person  who  shaU  make,  alter,  repair,  or 
bestow  labor  upon  any  article  of  personal  property,  at  the  request 
of  the  owner  of  such  property^  shaU  .  .  .  have  a  lien  upon  such 
articles  for  his  reasonable  charges  for  the  labor  performed  and  for 
any  materials  furnished  and  used  in  making  such  alteration,  repair, 
or  improvement." 

It  is  apparent  that  the  so-called  findings  of  fact  are  in 
truth  mere  conclusions,  and,  further,  that  upon  the  real  issues 
in  the -case  which  were  presented  by  appellant's  affirmative 
defense  there  are  no  findings  whatever.  If  this  case,  there- 
fore, were  to  be  treated  as  a  law  case,  all  that  we  could  do 
would  be  to  either  reverse  'the  judgment  because  it  is  not 
supported  by  proper  findings  and  remand  the  cause  for  a  new 
trial,  or  to  reverse  the  judgment,  and  under  the  authority  of 
Utah  Ass%  etc.  v.  Home  Fire  Ins.  Co.,  86  Utah,  20, 102  Pac. 
631,  and  Dillon  Imp.  Co.  v.  Cleaveland,  32  Utah,  1,  88  Pac. 
670,  remand  the  cause  to  the  district  court,  with  directions 
to  make  findings  upon  all  the  issues  in  accordance  with  the 
evidence  and  make  conclusions  of  law  thereon  and  enter  judg- 
ment accordingly.  Treating  this  case  as  equitable,  however, 
as,  in  view  of  the  issues,  we  think  it  must  be,  we  may  either 
make  findings  in  accordance  with  the  evidence  and  direct 
what  the  judgment  shall  be,  or  we  may  direct  the  district 
court  to  make  such  findings  of  facts  and  conclusions  of  law 
as  we  may  direct  and  enter  judgment  accordingly. 

After  a  careful  consideration  of  the  evidence,  we  are  all  of 
one  mind  that  the  district  court  erred  in  not  finding  the  is- 
sues in  favor  of  the  lien  which  appellant  set  up  in  his  answer. 
We  are  convinced  that  when  the  whole  evidence  is  considered 
and  is  given  its  proper  force  and  effect,  and  especially  in  view 
of  the  admissions  of  respondent's  agent  who  directed  the  re- 
pairs to  be  made  upon  the  automobile  in  question,  the  find- 
ings sustaining  appellant's  lien  are  not  only  justified,  but 
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that  no  other  findings  of  facts  or  ccmcluaionft  of  law  are  per- 
missible. We  desire  to  state  that,  under  the  circumstaik^es 
of  this  case,  it  oonld  subserve  no  useful  purpose  for  us  to  set 
forth  the  evidence  either  in  detail  or  in  substance,  and  we 
shall  therefore  not  do  so.  It  must  suflSce  to  say  that  from  the 
trial  court's  statements  which  were  made  in  reviewing  the  un- 
controverted  evidence  it  is  clear  that  the  court  had  no  doubt 
that  the  agent  of  respondent  requested  the  appellant  to  repair 
the  automobile  in  question,  and  that  pursuant  to  such  re- 
quest appellant,  acting  in  good  faith,  made  the  repairs  in 
dispute.  What  apparently  misled  the  trial  court  was  the 
fact  that  respondent's  agent  claimed  that  in  making  the  re- 
quest to  repair  the  automobile  he  thought  appellant  was 
merely  a  servant  of  another  who  the  agent  thought  would 
make  the  repairs.  The  person  in  whose  care  the  agent 
thought  he  was  placing  the  automobile  for  rqpair,  however, 
unqualifiedly  denies  that  he  was  requested  to  repair  the 
same,  or  that  he  undertook  to  do  so,  and  he  further  testifies 
that  appellant  and  none  other  took  possession  of  the  aut(Mno- 
bile,  and  made  the  repairs  thereon.  In  view  of  this  evidence, 
there  is  but  one  conclusion  permissible,  and  that  is  that  the 
appellant  under  the  provisions  of  the  statute  we  have  quoted 
is  entitled  to  a  lien  upon  the  automobile  for  the  reasonable 
value  of  the  repairs.  We,  however,  cannot  make  findings  on 
all  the  issues,  nor  direct  what  they  shall  be,  for  the  reason 
that,  at  the  trial  of  the  case  when  the  question  of  the  value 
of  the  material  furnished  and  the  labor  bestowed  in  making 
the  alleged  repairs  on  the  automobile  in  question  by  ap- 
pellant came  up,  counsel  for  respondent  took  the  position 
that  the  actual  value  of  the  repairs  was  entirely  immaterial. 
In  this  regard  they  contended  that  if  appellant  made  any 
repairs  on  the  automobile  in  question  at  the  request  of  re- 
spondent, and  that  if  the  repairs  so  made  were  of  any  value 
whatever,  under  the  statute  referred  to  above,  appellant  was 
entitled  to  a  judgment  awarding  him  the  return  and  posses- 
sion of  the  automobile,  or,  in  case  a  return  thereof  could  not 
be  had,  then,  to  a  judgment  for  the  full  value  thereof.  The 
court  seemingly  also  entertained  this  view,  and  for  that  rea- 
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son  respondent  neither  produced  nor  offered  any  evidence 
regarding  the  reasonable  value  of  the  repairs  for  which  ap- 
pellant claimed  a  lien,  although  in  the  reply  the  value  of  the 
repairs  as  claimed  by  appellant  was  not  only  denied,  but  re- 
spondent aflSrmatively  averred  that  the  repairs  were  not 
worth  in  excess  of  forty  dollars.  The  district  court,  there- 
fore, oould  not,  and  did  not,  find  upon  the  foregoing  question, 
and,  for  the  reasons  stated,  we  cannot  do  so,  nor  can  we  direct 
a  proper  finding.  Notwithstanding  the  fact  however,  that 
counsel  were  in  error  with  regard  to  the  materiality  of  the 
question  respecting  the  actual  value  of  the  repairs  in  a  case 
like  the  one  at  bar,  yet,  since  the  judgment  must  be  reversed 
and  another  judgment  opposed  to  their  contention  substituted 
therefor,  it  would  be  unfair  to  them  and  unjust  to  their 
client  if  we  should  hold  that  they  are  precluded  from  con- 
testing appellant^s  evidence  upon  the  question  of  the  value 
of  the  repairs.  We  have  therefore  concluded  to  follow  the 
case,  of  Brixen  v.  Jorgensen^  33  Utah,  97,  92  Pac.  1004,  and 
remand  this  case  to  the  district  court  for  one  purpose  only, 
namely,  for  the  purpose  of  hearing  any  additional  evidence 
upon  the  question  of  the  reasonable  value  of  the  repairs  made 
by  appellant  upon  the  automobile  in  question  that  either 
party  may  desire  to  submit,  and  after  hearing  the  same,  to 
make  findings  respecting  such  value. 

Upon  the  other  issues  presented  by  appellant's  answer  (and 
there  are  no  other  contested  issues),  the  district  court  is  di- 
rected to  find  the  facts  in  favor  of  appellant  in  accordance 
with  the  averments  contained  in  his  affirmative  defense,  and 
to  make  conclusions  of  law  giving  appellant  a  lien  upon  the 
automobile  in  question  for  the  value  of  the  repairs  made  by 
him  as  found  by  the  court. 

The  judgment,  findings  of  facts,  and  conclusions  of  law 
are  therefore  vacated  and  set  aside,  and  the  cause  is  remanded 
to  the  district  court,  with  directions  to  find  the  issues  pre- 
sented by  appellant's  aflSrmative  defense  in  his  favor,  to  set 
a  time  for  the  hearing  of  evidence  upon  the  question  of  the 
value  of  the  repairs,  and  to  hear  such  additional  evidence 
upon  that  question  as  either  or  both  of  the  parties  may  pro- 
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duce,  and,  after  hearing  the  same,  to  find  the  value  of  the 
repairs,  to  make  conclusions  of  law  upon  the  findings  afore- 
said awarding  appellant  a  lien  upon  the  automobile  in  ques- 
tion for  the  value  of  the  repairs  as  found  by  the  court,  to 
enter  judgment  upon  the  findings  and  conclusions  afore- 
said that  the  automobile  in  question  be  returned  to  appel- 
lant, and,  in  case' such  return  cannof  be  had,  to  enter  a  judg- 
ment in  his  favor  for  the  amount  found  due  him  for  the  re- 
pairs, and,  in  such  event,  that  he  have  relief  against  the 
respondent's  bond  as  contemplated  by  law.  Appellant  to  re- 
cover costs. 

McCARTY  and  STRAUP,  JJ.,  concur. 

On  Application  for  Rehearing. 

McCARTY,  J. 

Counsel  for  respondent  have  filed  a  petition  for  a  rehear- 
ing. The  grounds  upon  which  the  application  is  based  are: 
(1)  that  this  court  "erred  in  treating  the  case  as  an  equitable 
one;''  (2)  that  this  court  "erred  in  remanding  said  cause  for 
the  purpose  of  making  findings  of  fact  in  favor  of  appel- 
lant and  conclusions  of  law  giving  appellant  a  lien  upon  the 
automobile  in  question.''  Counsel  contend  "that,  even  if  it 
be  true  that  said  action  is  an  equitable  one,  .  .  ,  this 
court  erred  in  reviewing  the  evidence  and  going  behind  the 
findings  and  decree  of  the  trial  court,  for  the  reason  that  such 
review  is  improper,  where  no  dear  oversight  or  mistake  on 
the  part  of  the  trial  court  occurred." 

This  is  a  case  in  which  an  equitable  defense  is  pleaded  and 
equitable  relief  asked  for  by  the  defendant  in  an  action  at 
law.  For  the  purpose  of  disposing  of  the  questions  raised 
by  the  affirmative  part  of  the  defendant's  answer,  it  was  nec- 
essary for  this  court  to  review  and  weigh  the  evi- 
dence as  preserved  in  the  bill  of  exceptions,  and  we  2 
therefore  treated  the  cause  as  equitable.  Defendant, 
after  setting  forth  in  his  answer  facts  upon  which  he  bases 
his  right  to  a  lien  on  the  property  in  question,  allies  "that 
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during  all  the  times  herein  mentioned  by  reason  of  the  prem- 
ises and  lien  aforesaid  he  has  claimed,  and  does  now  claim, 
the  right  of  possession  in  and  to  said  automobile  under  and 
by  virtue  of  the  provisions  of  section  1404  of  the  Compiled 
Laws  of  the  state  of  Utah  1907."  The  answer  contains  the 
following  prayer:  ^^Wherefore  defendant  demands  judg- 
ment (a)  that  plaintiff  recover  nothing  herein;  (b)  and  that 
the  defendant  recover  judgment  against  the  plaintiff  for  said 
sum  -of  $281  and  costs,  together  with  interest  from  the  27th 
day  of  July,  1908;  (c)  for  the  possession  of  said  automo- 
bile, and  that  said  judgment  be  made  a  lien  on  said  automo- 
bile and  the  same  be  ordered  sold  for  the  satisfaction  of  said 
judgment;  (d)  that  defendant  have  such  other  and  further 
relief  in  the  premises  as  the  court  may  deem  just  and  equi- 
table." Plaintiff  in  its  reply  denies  the  allegations  of  the 
answer,  and  alleges  that  the  automobile  in  question  was  de- 
livered to  one  Spiegel  to  be  by  him  repaired;  that  no  con- 
tract for  the  repair  of  the  automobile  existed  between  plain- 
tiff and  defendant ;  and  that  defendant  had  no  lien  or  claim 
upon  the  automobile  for  repairs  done  or  material  furnished. 
Under  the  issues  thus  tendered,  the  trial  court  not  only  had 
the  power,  but  it  was  its  duty,  to  make  findings  on  the 
equitable  issues  presented  by  the  affirmative  allegations  of 
defendant's  answer.  And,  as  stated  in  the  original  opinion, 
we  are  clearly  of  the  opinion  that  the  only  conclusion  per- 
missible under  the  evidence,  which  we  shall  later  refer  to 
somewhat  in  detail,  is  that  defendant  is  entitled  to  a  lien 
on  the*  automobile  in  question  for  the  reasonable  value  of 
the  repairs  made  thereon  by  him.  Section  19  of  article  8  of 
the  Constitution  of  Utah  provides  that  in  this  state  "there 
shall  be  but  one  form  of  civil  action,  and  law  and  equity 
may  be  administered  in  the  same  actioiv'*  Comp.  Laws  1907, 
section  2968,  provides  that  "the  answer  of  the  defendant 
may  contain:  (1)  A  general  or  specific  denial  of  each  ma- 
terial allegation  of  the  complaint  controverted  by  the  de- 
fendant; .  .  .  (2)  a  statement  of  any  new  matter  con- 
stituting a  defense  or  counterclaim."  Section  2969  provides, 
so  far  as  material  here,  that  "the  counterclaim  mentioned 
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in  the  next  ptreoeding  floctian  must  he  <me  pyinting  in  itt- 
vor  of  a  d^endant  and  against  a  plaintiff,  betveen  ^lAom  a 
several  judgm^it  might  be  had  in  the  action  and  arising  out 
of  one  of  the  following  causes  of  action:  (1)  A  cause  of 
action  arising  out  of  the  transaction  set  fcurth  in  the  com- 
plaint  as  the  foundation  of  plaintiff's  daim  or  eotmecUd 
with  the  subject  of  the  action"  (Italics  ours.)  The  sub- 
ject of  the  action  here  is  the  automobile  and  the  right  to  its 
possession.  (Pom.  Bern.,  section  775 ;  Bliss,  Code  PL  373 ; 
Lapham  v.  Osborne,  20  Nev.  168,  18  Pac.  881 ;  Deford  v. 
Hutchinson,  46  Kan.  318,  26  Pac.  641, 11  L.  R  A.  257.) 

Mr.  Pomeroy,  in  his  discussion  of  tiliis  provision  of  the 
Code  (Pom.  Bern.,  section  92),  says: 

"There  does  not  seem  to  be  any  limit  to  the  use  of  such  defenses 
other  than  is  found  in  the  very  nature  of  equity  Juri^nrudence  itaelt 
Whenever  equity  confers  a  ri^ht,  and  the  right  avails  to  defeat  a 
legal  action — that  is,  shows  that  plaintiff  ought  not  to  recover  in 
his  legal  action — ^then  the  facts  from  which  such  a  right  arises  may 
be  set  up  as  an  equitable  defense  in  bar.  There  can  be  no  oUier 
limitation^  unless  we  would  defeat  the  plain  intent  of  the  statute." 

Under  the  liberal  construction  thus  given  the  foregoing 
provision  of  the  Code,  it  necessarily  follows  that  a  defend- 
ant in  an  action  of  replevin  (claim  and  delivery)  may  inter- 
pose an  equitable  defense,  and  may,  if  the  "new  matter*' 
pleaded  and  the  facts  proved  warrant  it,  obtain  equitable  re- 
lief. In  34  Cyc.  1414,  under  the  caption,  "Title  in  or  Lien  • 
of  Defendant,"  the  rule  is  stated  as  follows: 

"Property 'in  defendant  is  a  good  defense  in  an  action  of  Veplevin, 
and  this  is  ordinarUy  true  whether  it  be  an  absolute,  or  a  special 
or  qualified  property  in  the  goods  which  are  the  subject-matter  of 
the  liUgation." 

And  again,  on  page  1417  of  the  same  volume,  it  is  said : 

"Since  the  adoption  of  Codes  in  most  of  the  states,  the  doctrine  of 
set-oft  and  counterclaim  has  undergone  much  change.  At  first  coun- 
terclaims were  held  not  to  be  available  in  my  action  for  a  tort,  and 
therefore  not  in  replevin,  which  sounds  in  tort  But  this  rule  has 
been  so  far  modified  as  to  allow  the  interposition  of  a  counterclaim 
in  the  fuU  sense  of  the  Code,  whether  arising  on  contract  or  based 
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upon  tort,  in  an  action  of  replevin,  whenever  mich.  counterclaim  is 
founded  upon  a  cause  of  action  arising  out  of  the  transaction  set 
forth  in  the  complaint  as  the  foundation  of  plaintiff's  claim»  o|:  when- 
ever it  is  connected  with  the  subject  of  the  action." 

The  following  cases  also  illustrate  and  support  this  doc- 
trine: American  Soda  Fountain  Go.  v.  Futrall,  73  Ark. 
464,  84  S.  W.  505,  108  Am.  St  Eep.  64;  Reardon  v.  Big- 
gins, 39  Ind.  App.  363,  79  K  E.  208 ;  Cooper  v.  Kipp,  52 
App.  Div.  250,  65  N.  T.  Supp.  379 ;  Ouille  v.  Wong  FooTc, 
13  Or.  577,  11  Pac.  277;  Ludden  &  Bates  v.  Homshy,  45 
S.  C.  111-121,  22  S.  E.  781;  Cobbey  on  Eeplevin,  section 
1148. 

Coming,  now,  to  the  merits  of  the  case,  Earl  Dunshee,  who 
was  an  officer  of  the  plaintiff  corporation,  and  who  repre- 
sented plaintiff  in  the  several  transactions  out  of  which  this 
controversy  arose,  testified  that,  before  the  repairing  for 
which  a  lien  is  claimed  was  done,  he  took  the  automobile  in 
question  to  the  repair  shop  of  one  Spiegel,  and  had  Spiegel 
do  some  repair  work  on  it ;  that  he  "took  it  up  to  him  three  or 
four  times  ;^'  that  he  finally  left  it  with  Spi^l  with  a  Request 
for  him  to  repair  it,  and  that  Spiegel  promised  to  do  so ;  that 
on  one  of  these  occasions  one  Merickle  went  with  him  to 
Spiegel's  place  of  business.  Spiegel  testified  that  the  auto- 
mobile referred  to  by  Dunshee  waa  a  Eeo,  whereas  the  auto- 
mobile repaired  by  McCurtain  was  a  Ford.  Quoting:  "The 
car  brought  there  by  Earl  Dunshee  was  a  Eeo  I  believe  they 
call  it.  It  was  not  the  Ford  car  mentioned  in  the  com- 
plaint. It  was  a  different  car  entirely.  Mr.  Dunshee  never 
brought  a  Ford  car  into  the  yard.  The  car  spoken  of  by 
him  taken  into  the  yard  was  the  Reo,  not  the  Ford  car  men- 
tioned in  the  complaint  at  all.  I  never  did  make  any  repairs 
on  the  Ford  car  prior  to  the  time  that  McCurtain  took  it'' 
Merickle  was  called  as  a  witness  by  plaintiff,  and  testified 
that  he  went  to  Spiegel's  repair  shop  in  company  with 
Dunshee  on  the  occasion  referred  to  by  Dunshee  in  his  testi- 
mony. On  cross-examination  he  said :  "Mr.  Dunshee  asked 
Mr.  Spinel  to  fix  up  the  machine.    It  was  a  Beo  machine 
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I  think."  The  court  remarked:  "The  machine  in  contro- 
versy is  a  Ford."  And  the  witness  further  said :  "I  don't 
say  whether  Eeo  or  Ford  machine.  It  seems  to  me  it  was 
a  Reo."  We  think,  therefore,  it  may  be  fairly  said  that 
Dunshee  in  giving  his  testimony  got  the  Ford  automobile  con- 
fused with  the  Eeo,  and  that  the  specific  instructions  which 
he  claims  he  gave  to  Spiegel  were  with  reference  to  the  re- 
pairing of  the  Eeo,  and  not  the  Ford  machine — a  separate 
and  distinct  transaction  from  the  one  under  consideration. 

McCurtain's  right  to  recover  in  this  action  does  not  de- 
pend, however,  upon  the  question  as  to  whether  Spiegel's  ver- 
sion of  the  transaction  or  that  given  by  Dunshee  is  correct 
Dunshee,  however,  did  testify  that  he  made  no  contract  with 
McCurtain  to  repair  the  automobile  in  question.  McCur- 
tain,  on  the  other  hand,  claims  that  Dunshee  did  contract 
with  him  to  repair  the  car,  and  that  he,  at  Dunshee's 
request,  went  and  got  the  car,  and  took  it  to  the  re-  3 

pair  shop.  The  evidence  shows  that  McCurtain  did 
some  repair  work  on  the  automobile  before  the  contract  in 
question  was  made.  He  testified,  and  his  testimony  is  not 
disputed,  that  on  one  occasion  he  went  with  Dunshee  "to 
bring  back  the  machine  from  out  near  the  penitentiary  where 
the  machine  was  stuck  in  the  mud.  It  was  disabled."  On  the 
occasion  when  Dunshee  took  the  automobile  to  the  shop  to 
have  it  examined  for  the  purpose  of  ascertaining  the  extenjb 
that  it  needed  repairing,  McCurtain  rode  out  with  him  in 
the  car  and  made  the  examination,  the  trip  consmning  about 
two  or  two  and  a  half  hours'  time.  The  next  day  McCurtain, 
at  Dunshee's  request,  got  the  automobile,  and  took  it  to  the 
repair  shop.  McCurtain  testified  that,  when  he  "asked  Mr. 
Dunshee  for  the  job  of  repairing  that  car,"  Dunshee  told  him 
that  the  car  was  at  his  mother's  residence,  and  for  him  to  go 
and  get  it  Dunshee  testified:  "I  don't  remember  Frank 
McCurtain  coming  to  me  and  getting  the  machine.  I  don't 
remember  telling  him  it  was  at  my,  mother^s  place."  The 
evidence,  however,  without  conflict,  shows  that  the  automo- 
bile was  repaired  by  McCurtain,  and  that  he  furnished  the 
material  with  which  the  repairs  were  made.    And  the  record 
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as  it  now  stands  shows  that  the  repairs  were  reasonably  worth 
$281.  Dnnshee  testified  that,  after  the  car  left  the  shop,  it 
"ran  apparently  all  right,  I  did  not  object  to  it  on  that 
ground/'  During  the  time  the  automobile  was  at  the  shop 
for  repairs,  Dunshee  called  there  several  times  to  inquire 
about  it,  and  on  each  occasion  found  McCurtain  at  work  on 
it  Dunshee  testified  regarding  these  visits  to  the  shop,  in 
part,  as  follows:  "I  had  conversations  with  the  defendant 
with  reference  to  the  repair  of  the  machine.  When  he  was 
woricing  on  it,  I  naturally  talked  to  him  about  it.  .  .  . 
I  talked  to  McCiu*tain  to  find  out  about  the  machine.  He  was 
the  man  working  on  it."  Spiegel,  the  person  with  whom- 
Dunshee  claims  he  made  the  contract  for  the  repair  of  the 
machine,  testified,  in  part,  as  follows:  "Mr.  McCurtain 
brought  the  machine  there.  ...  I  did  not  send  for  it 
It  was  not  delivered  to  me  by  any  one.  It  was  not  in  my 
possession  or  control.  .  .  .  This  particular  building  in 
which  the  machine  was  afterwards  repaired  (referring  to  the 
repairs  in  question)  was  in  charge  of  Mr.  McCurtain.  He 
locked  it  up ;  took  care  of  it"  J.  A.  Morehouse,  a  "helper" 
who  assisted  McCurtain  in  his  work  on  the  car,  testified  in 
part,  as  follows:  "I  heard  conversations  between  McCur- 
tain and  Earl  Dunshee  along  about  noon  the  first  trip  I  made 
after  the  car  went  out  of  the  bam.  .  .  .  The  substance 
of  the  conversation  was  Mr.  McCurtain  had  been  showing 
Mr.  Dunshee  certain  defects  in  the  car,  loose  joints,  and 
things  like  that,  and  I  heard  him,  Dunshee,  say  that  he 
should  go  ahead  and  fix  it  up.  .  .  .  He  was  addressing 
Mr.  McCurtain  in  answer  to  McCurtain  pointing  out 
the  defects.  I  think  I  worked  there  about  three  weeks  until 
the  evening  before  Mr.  Dunshee  asked  to  have  the  car. 
.  .  .  During  all  those  times  I  was  working  for  Mr.  Mc- 
Curtain on  that  car,  employed  by  him.  Yes,  sir ;  Mr.  Berg- 
man worked  with  us  on  the  car.  Mr.  McCurtain  seemed 
to  have  all  the  charge,  the  one  that  was  giving  orders.  I  went 
to  him  for  anything  I  wished  to  know,  took  my  orders  from 
him.  .  .  .  No  one  else  appeared  to  have  any  control  over 
the  directicHtt  of  the  work  on  this  machine  but  Mr.  McCur- 
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tain."  The  evidence  ahows  that,  when  Dnnsbee  called  at  the 
shop  to  get  the  automobile  after  it  was  repaired,  Mr.  Me- 
Ourtain  started  to  make  out  the  bill  in  Spiegel's  office.  Dun- 
shee,  being  apparently  in  a  hurry,  requested  Mr.  McCurtain 
to  go  to  his  office,  which  McCurtain  consented  to  do.  They 
drove  to  Dunshee's  office  in  the  automobile,  went  into  the 
office,  leaving  the  automobile  in  the  street  in  front  of  the 
office.  McCurtain  then  made  out  the  bill,  and  handed  it  to 
Dunshee,  who  said  that  he  would  "put  it  up  to  the  board  of 
directors."  McCurtain  said :  "Then  I  will  have  to  hold  the 
machine  until  the  bill  is  settled."  While  McCurtain  was 
making  out  the  bill,  the  automobile  was,  by  the  order  of 
Dunshee,  spirited  away.  Begarding  this  incident  Zhmshee 
testified  as  follows:  "I  was  furnished  with  a  bill  of  items 
and  material  furnished ;  yes,  sir.  He  made  that  out  in  my 
office,  and  left  it  with  me.  When  he  was  making  out  the  bill 
the  machine  was  taken  away  at  my  order;  yes,  sir.  .  ,  . 
It  is  true  that  Breckon  (the  garage  man)  came  and  got 
the  machine  while  I  had  McCurtain  in  my  office  making  out 
his  bill.  No  one  else  had  ever  furnished  me  a  bill  for  re- 
pairs on  that  automobile.  .  .  .  After  I  saw  the  bill,  I 
didn't  intend  to  pay  it,  or  any  part  of  it."  Mr.  McCurtain 
regained  possession  of  the  automobile  the  day  after  Dun- 
shee had  it  spirited  away,  and  notified  Dunshee  that  he  in- 
tended to  hold  it  until  the  bill  was  paid.  Dunshee  then  had 
McCurtain,  who  was  a  minor  but  nineteen  years  of  age,  ar- 
rested. The  record  does  not  show  what  di^K)sition,  if  any, 
was  made  of  the  criminal  action.  Nor  is  it  important.  The 
matter  was  evidently  gone  into  for  the  purpose  of -showing  the 
unwarranted  conduct  of  Dunshee  in  this  transaction,  and  the 
extreme  to  which  he  was  willing  to  go  in  his  endeavor  to  de- 
prive McCurtain  of  the  possession  of  the  automobile. 

The  evidence  quoted  and  referred  to  clearly  establishes  the 
following  facts:  (1)  That  Dunshee  left  a  Reo  autmnobile 
at  Spinel's  for  repairs,  and  soon  thereafter  came  there  with 
a  Ford,  the  automobile  in  question,  and  that  he  and  McCur- 
tain together  examined  the  Ford  nra<diine  to  determine  the 
nature  and  extent  of  the  repairs  required  to  put  it  in  good 
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condition^  and  that  Dimehee  then  left  taking  the  machine 
with  him;  (2)  that  later  McCurtain,  at  Dimshee's  request, 
brought  the  Ford  automobile  to  the  shop  for  repaiiis;  (3) 
that  the  repair  work  was  done  by  McCurtain,  or  under  his 
supervision  and  direction;  (4)  that  MeCurtain  furnished  the 
material  used  in  making  the  repairs,  employed,  and  paid  for 
the  machinists  who  assisted  him  in  repairing  the  automobile ; 
(5)  that  Dunshee  frequently  called  at  the  sh(^,  foimd  Mo- 
Curtain  at  work  on  the  automobile,  and  consulted  him  about 
it;  (6)  that,  when  Dunshee  came  ior  the  automobile  after  it 
was  repaired,  he  consulted  with  MioCurtain,  and  not  with 
Spiegel,  notwithtsanding  Spiegel  at.  the  time  was  present  in 
the  shop;  (7)  that,  when  MeCurtain  started  to  make  out  a 
bill  in  Spinel's  shop,  Dunshee  requested  him  to  come  to  his 
office,  which  McCurtain  consented  to  do,  and  thereupcMi  Mc- 
Curtain went  with  Dunshee  in  the  automobile  to  Dunshee's 
office;  (8)  that  while^ McCurtain  was  making  out  his  bill 
Dunshee  surreptitiously  got  possession  of  the  autcmiobile  and 
had  it  spirited  away. 

When  the  evidence  was  all  in,  and  both  sid^  had  rested, 
the  court,  addressing  counsd,  said:  "I  will  say  what  the 
court  thinks  of  these  facts,  and  I  would  like  to  hear  from 
counsel  as  to  the  law  on  the  facts  as  I  will  undertake  to  give 
which  the  evidence  shows.  The  facts,  as  I  take  it  from  the 
evidence  in  this  case,  briefly  stated,  are:  That  Mr.  Dunshee, 
acting  for  the  plaintiff  in  this  caset,  left  his  car  to  be  repaired, 
as  he  thought,  with  Mr.  SjHegeL  That  later  he  came  there, 
and  in  conversation  with  Mr.  McCurtain,  the  def^idant,  he 
said,  ^Go  ahead  and  &x  it  up.  Get  it  done  as  qidc^  as  you 
can.'  Words  to  that  effect  Mr.  McCurtain,  believing  that  he 
had  a  right  to  do  it,  did  all  the  work  on  this  car,  became  re- 
sponsible  for  the  assistance  that  was  given  to  him,  employed 
Mr.  Morehouse,  and  that  whatever  was  done  was  done  by  Mr. 
McCurtain.  And,  in  additicm  to-  that,  the  court  finds  that 
there  was  no  delivery  made  by  McCurtain  of  the  car  to  Mr. 
Dunshee.  Mr.  Dimshee  took  it  without  any  delivery  being 
made ;  and,  further,  that  there  was  something  due,  was  at  that 
time,  from  plaintiff  in  the  action  for  the  repairs  to  some  one. 
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I  don't  find  that  there  was  a  contract  made.  I  think  the  whole 
contract  is  an  implied  contract."  The  court  in  rendering 
judgmeiit  for  plaintiff  evidently  proceeded  upon  the  theory 
that,  in  order  for  defendant  to  maintain  his  claim  of  lien,  it 
was  necessary  for  him  to  prove  by  a  preponderance  of  the  evi- 
dence that  he  entered  into  an  express  contract  with  plaintiff 
for  the  repairing  of  the  automobile,  and  that  he  had  failed  to 
make  such  proof.  Upon  no  other  theory  can  we  conceive  how 
it  was  possible  for  the  trial  court  to  arrive  at  the  conclusion  it 
did  in  the  final  decision  of  the  case.  As  we  have  stated,  the 
evidence,  when  applied  to  the  well-settled  principles  of  law- 
governing  this  class  of  cases,  justifies  but  one  conclusion,  and 
that  is  that  the  defendant  is  entitled  to  a  lien  on  the  auto- 
mobile for  the  reasonable  value  of  the  repairs  mentioned ;  and 
it  is  immaterial  whether  they  were  made  in  pursuance  of  an 
express  or  an  implied  contract  The  evidence,  however,  is  all 
but  conclusive  that  the  repairs  were  made  at  the  special  in- 
stance and  request  of  Dunshee  as  plaintiff's  agent 

The  first  impression  of  the  writer  of  this  opinion  was  that 
counsel  for  plaintiff,  having  induced  the  trial  court  to  rule 
that  the  actual  value  of  the  repairs  was,  imder  the  issues  im- 
material, and  plaintiff  having  failed,  because  of  such  ruling, 
to  introduce  any  evidence  on  this  point,  this  court  should 
direct  the  trial  court  to  make  findings  on  this  issue  in  accord- 
ance with  the  evidence  already  adduced ;  but  in  deference  to 
the  opinion  and  judgment  of  his  associates  on  this  feature  of 
the  case  he  fully  concurred  in  the  disposition  made  of  the 
case  by  the  opinion  of  the  Chief  Justice.  We  are,  however, 
clearly  of  the  opinion  that  this  court  in  remanding  the  cause 
with  directions  to  the  trial  court  to  reopen  the  case  for  the 
purpose  of  permitting  the  parties  to  introduce  further  evi- 
dence, if  th^  so  desire,  in  regard  to  the  value  of  the  repairs 
made  by  McCurtain  on  the  automobile,  dealt  as  liberally  with 
plaintiff  as  the  record  in  the  case  warranted. 

The  petition  for  a  rehearing  is  denied. 


FEICK,  C.  J.,  concurs. 
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STEAUP,  J,   (concurring).     * 

I,  too,  think  the  petition  should  be  denied.  What  here 
chiefly  divides  the  parties  is  this:  The  plaintiff  claims  that 
its  agent  left  the  machine  with  Spiegel  to  be  repaired,  and 
hence  it  was  liable  to  him,  if  any  one,  for  the  repairs ;  the  de- 
fendant, that  the  machine  was  left  with  him  or  turned  over 
to  him  by  plaintiff's  agent,  and  that  he,  and  not  Spiegel,  was 
requested  or  engaged  to  repair  it.  If  the  facts  are  as  con- 
tended for  by  the  defendant,  then,  of  course,  he  was  entitled 
to  hold  the  machine  until  the  repairs  were  paid.  If,  on  the 
other  hand,  as  claimed  by  the  plaintiff,  Spiegel,  and  not  the 
defendant,  was  engaged  to  make  the  repairs,  then  the  plain- 
tiff, as  against  the  defendant,  was  entitled  to  the  possession  of 
the  machine  though  the  repairs  were  not  paid  for.  On  this 
crucial  point,  the  real  controversy  in  the  case,  the  trial  court 
made  neither  findings  nor  conclusions.  The  pleaded  defense 
of  a  claim  of  lien  under  which  the  defendant  asserted  a  right 
to  hold  possession  of  the  machine  being  equitable  in  its  nature, 
we  deemed  it  our  duty  to  look  into  the  evidence  to  ascertain 
the  facts  in  respect  of  these  contentions.  We  had  but  little 
diflSculty  in  determining  that  the  plea  was  well  founded.  By 
that  I  do  not  mean  that  the  evidence  in  that  regard  is  wholly 
without  conflict.  PlaintifPs  agent  testified,  in  substance,  that 
he  left  the  machine  with  Spinel  to  be  repaired,  and  that  he 
had  engaged  him  to  make  the  repairs.  Spiegel  testified  to 
the  contrary.  The  defendant  and  other  witnesses  testified 
that  the  machine  was  left  with  or  turned  over  to  the  defend- 
ant, and  that  he  was  engaged  by  plaintifPs  agent  to  make  the 
repairs.  The  evidence,  without  conflict,  shows  that  the  de- 
fendant furnished  the  material  and  employed  and  performed 
the  labor  on  the  machine  and  made  the  repairs  wholly  inde- 
pendent of  Spiegel.  When  the  repairs  were  completed  and 
the  machine  ready  for  delivery,  the  defendant,  at  the  request 
of  plaintiff's  agent,  took  the  machine  to  the  latter's  place  of 
business,  there  left  the  machine  on  the  street,  entered  the 
agent's  office,  and  at  his  request  proceeded  to  make  out  an 
itemized  account  of  the  repairs.  While  he  was  doing  that,  the 
agent  clandestinely  directed  another  to  take  the  machine, 
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drive  it  away,  and  withhold  it  Then  the  agent  infonaidd  the 
defendant  that  the  bill  vrovld  be  presented  ta  the  board  of  di- 
rectors. In  reply  to  that^  the  defendant  stated  that  he  would 
retain  possession  of  the  machine  until  the  repairs  were  paid 
for^  but,  when  he. entered  the  street,  he  found  the  machine 
gone.  The  next  day  he  reseiced  it,  and  notified  the  plaintiff 
that  he  held  it  until  his  bill  was  paid.  When  the  transaction 
is  thus  viewed  in  light  of  all  the  testimony  and  of  the  conduct 
of  plaintiff's  agent,  I  am  panuaded  that  the  defendant's  pLesL 
is  not  only  supported  by  a  fair  preponderance  of  the  evidence, 
but  by  the  clear  weight  of  the  evidence.  Upon  the  reeord  I 
think  a  ocmtrary  finding  would  manif  e^y  be  against  the  great 
weight  of  the  evidence.  Whether  the  repairs  were  made  in 
accordance  with  the  directions  of  the  plaintiff,  or  whether 
they  were  properly  made>  and  the  reascmable  value  thereof, 
are,  for  the  reasons  stated  in  our  original  opinicm,  questions 
which  are  still  op^i  ior  further  trial  and  determination.  The 
plaintiff  confessedly  was  indebted  to  either  Spi^;el  or  the  de- 
fendant for  the  repairs.  And  in  view  of  Spiegel's  most 
solemn  admissions  of  reeord  disclaiming  all  liability  of  the 
plaintiff  to  him,  and  nothing  a^qpearing  wherein  it  has  any 
defense  or  counterclaim  against  Spiegd  which  cannot  be  as- 
serted against  the  defendant,  I  cannot  see  wherein  plaintiff  is 
very  seriously  harmed  by  compelling  it,  before  it  is  given 
possession  of  the  machine,  to  discharge  its  just  obligation  to 
him  who  admittedly  furnished  the  material  and  engaged  all 
the  labor  and  made  ihe  repairs.  I  am  inclined  to  think  such 
a  course  will  reflect  better  justice  than  to  uphold  plaintiff's 
efforts  in  attempting  to  unfairly  get  possessicoi  of  the  machine 
without  paying  or  offering  to  pay  any  one  for  the  repairs,  and, 
according  to  the  testimony  of  plaintiff's  ag^it,  without  in- 
tending to  pay  for  them. 
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MATHIA8  V.  TINGET, 

No.  2282.    Decided  September  9,  1911.    Rehearing  Denied  Norember 
11.  1911  (118  Pac.  781). 

L  ExscuTOBs  AiTD  Administbatobs — Allowancb  and  Paticknt  of 
CiAms — ^Pebsons  in  Family  Relations — Implied  Ck>NTBACT8. 
While  the  services  rendered  by  a  child  while  living  with  his 
parents  are  usually  presumed  to  be  gratuitous,  and  a  promise  to 
pay  for  them  will  not  be  implied  from  their  mere  rendition, 
yet  such  promise  to  pay  may  be  implied  from  all  the  circum- 
stances under  which  the  particular  services  were  rendered. 
(Page  562.) 

2.    EXBCUTOBS    AND    ADMINISTBATOBS — ^ALLOWANCE    AND    PAYMENT    OT 

Claims — ^Pebsons  in  Family  Relations — Implied  CJontbacts — 
Evidence— Sufficiency.  In  an  action  by  a  daughter  against  her 
mother's  estate  for  services  to  the  mother  during  her  last 
illness,  evidence  held  to  support  a  finding  that  the  mother  agreed 
to  pay  for  such  services.     (Page  566.) 

Appeal  from  District  Court,  First  District;  Hon.  W.  W. 
Maughan,  Judge. 

Action  by  Rebecca  T.  Mathias  against  Henry  Tingey,  as 
administrator  of  the  estate  of  Mariah  P.  Tingey,  deceased. 

Judgment  for  plaintiff.     Defendant  appeals. 

Affibmed. 

Bicey  H.  Jones  for  appellant 
Nets  Jenson  for  respondent 

FRICK,  C.  J. 

The  respondent  filed  a  claim  against  the  estate  of  Mariah 
P.  Tingey,  deceased,  respondent's  mother,  for  services  which 
respondent  alleged  were  rendered  by  her  for  her  mother  dur- 
ing the  last  two  years  of  her  life.  The  appellant^  as  adminis- 
trator of  said  estate,  disallowed  respondent's  claim,  and  she 
89  Utah— 36 
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brought  an  action  under  the  statute  to  recover  for  the  services 
aforesaid.  A  trial  to  a  jury  resulted  in  a  verdict  and  judg- 
ment in  favor  of  respondent,  and  appellant  presents  the  record 
on  appeal. 

There  is  practically  but  one  question  presented  for  review, 
which  is  that  the  evidence  is  insuflScient  to  support  the  ve^ 
diet     For  that  reason,  it  is  contended  that    the    judgment 
ought  to  be  reversed.    Appellant's  counsel  strenuously 
insists  that,  in  view  that  the  services  in  question  were  1 

rendered  by  a  child,  although  an  adult,  for  her  parent, 
no  recovery  can  be  had,  except  upon  an  express  promise  by 
the  parent  to  pay  for  the  services,  and  that  respondent  has  not 
established  such  a  promise  on  the  part  of  the  decedent;  and 
hence  he  asserts  the  verdict  and  judgment  cannot  prevail 
While  some  of  the  courts  of  last  resort  of  this  country  have 
held  that,  as  between  parent  and  child  living  in  one  family, 
although  the  child  has  reached  the  age  of  majority,  no  re- 
covery can  be  had  for  services  rendered  by  such  child  for 
the  parent,  except  upon  an  express  promise  or  agreement  on 
the  part  of  the  parent  to  pay  for  such  services,  we  think  that 
the  law  upon  the  subject  of  services  rendered  by  a  child  for  a 
parent,  as  the  same  is  applied  by  a  majority  of  the  courts  of 
this  country,  is  correctly  stated  in  29  Cyc  1629-1631,  in  the 
following  language: 

"As  a  general  rule,  a  child  who  is  living  with  its  parents  is  not 
entitled  to  compensation  for  services  rendered  to  the  parent,  even 
though  the  child  be  an  adult  or  otherwise  emancipated,  for  such 
seryices  are  presumed  to  be  gratuitous,  and  a  promise  on  the  part 
of  the  parent  to  pay  for  them  will  not  be  implied  from  their  mere 
rendition.  But  the  parent  may  contract  to  pay  the  child  for  its 
seryices,  and  in  such  case  the  child's  claim  for  the  amount  due  la 
good  as  against  the  parent  and  his  creditors.  It  is  not  even  neces- 
sary that  there  should  be  an  express  and  definite  contract  between 
the  parents  and  child,  but  mutual  understanding  that  the  services 
are  to  be  paid  for  is  sufficient  to  entitle  the  child  to  payment;  and 
if  from  the  circumstances  a  contract  by  the  parent  to  pay  for  the 
services  may  be  inferred  the  child  is  entitled  to  recover  therefor.** 

In  other  words,  if  from  all  the  facts  and  circumstances  sur- 
rounding  the  parties,  and  under  which  the  services  were  corn- 
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menced  and  rendered,  it  can  be  reasonably  inferred  that  the 
child  expected  to  receive  remuneration,  and  the  parent  in- 
tended to  pay  for  the  services,  a  promise  to  pay  therefor  may 
be  implied.  In  21  Am.  &  Eng.  Ency.  L.  (2d  Ed.),  1063,  the 
general  rule  is  stated  to  be  substantially  as  outlined  above. 
In  connection  with  the  general  rule  as  aforesaid,  it  is  also 
stated  by  the  author  of  the  article  in  21  Am.  &  Eng.  Ency.  L. 
(2d  Ed.),  that  "when  a  child  has  become  of  age,  left  home, 
established  a  business,  and  supported  himself,  and  then  re- 
turns upon  the  request  of  his  parent,  it  seems  that  the  general 
rule  that  a  promise  to  pay  for  services  rendered  is  inferred 
applies."  In  other  words,  if  an  adult  child  is  no  longer  a 
member  of  the  parent's  family,  but  is  supporting  himself 
through  his  own  efforts,  and  the  parent  under  such  circum- 
stances requests  the  child  to  return  to  the  parent  and  perform 
certain  services  for  him,  then  the  general  presumption  that 
the  services  are  rendered  gratuitously  or  as  a  matter  of  filial 
duty  loses  its  full  force  and  effect. 

The  facts  and  circumstances  with  regard  to  whether  the 
general  rule  or  the  exception  thereto  as  indicated  above  shall 
prevail  are  not  always  of  that  clear  and  convincing  character 
that  all  reasonable  men  will  arrive  at  the  same  conclusion  as 
to  whether  the  facts  bring  the  case  within  the  general  rule  or 
within  the  exception.  The  conditions  which  usually  exist  be- 
tween parent  and  child,  who  either  live  in  one  or  in  separate 
families,  are  so  variant,  and  are  controlled  by  such  variable 
circumstances,  that  most  courts  have  either  hesitated  or  en- 
tirely refrained  from  laying  down  a  hard  and  fast  rule  with 
regard  to  when  remuneration  for  services  rendered  by  an 
adult  child  for  a  parent  may  or  may  not  be  recovered.  But 
instead,  as  a  general  rule,  such  courts  require  the  whole  facts 
and  circumstances  to  be  passed  on  by  a  jury,  who  from  all  the 
facts  and  circumstances  surrounding  the  parties  in  interest, 
when  fully  and  fairly  considered,  may  determine  the  ques- 
tion whether  there  was  a  promise,  express  or  implied,  to  pay 
for  particular  services.  In  an  early  Massachusetts  case 
(OuUd  V.  Guild,  15  Pick.  130),  Mr.  Chief  Justice  Shaw,  in 
considering  this  subject,  in  the  course  of  his  opinion  says: 
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''It  would  be  quite  competent  for  the  Jury  to  infer  a  promise  from 
all  the  circumstances  of  the  case;  that,  although  the  burden  of  proof 
is  upon  plaintiff,  as  in  other  cases*  the  Jury  ought  to  be  instructed 
that  if,  under  all  the  circumstances  of  the  case,  the  services  were 
of  such  a  nature  as  to  lead  to  a  reasonable  belief  that  it  was  the 
understandirg  of  the  parties  that  pecuniary  compensation  should 
be  made  for  them  then  the  Jury  should  find  an  implied  promise." 

In  Crampton  v.  Logan,  28  Ind.  App.  408,  68  N.  E,  52, 
Mr.  Justice  Black,  after  discussing  the  general  rule  ap- 
plicable between  parent  and  child  which  we  have  quoted 
from  Cyc,  supra,  proceeds: 

"For  the  recovery  of  compensation  for  services  rendered  by  a 
member  of  a  family,  as  in  all  other  cases  of  recovery  for  services, 
a  contract  must  be  shown,  either  express  or  Implied;  and  if  the  cir- 
cumstances authorized  the  person  rendering  the  services  reasonably 
to  expect  payment  therefor,  by  way  of  furtherance  of  the  under- 
standing oi  the  parties,  or  because  reason  and  Justice  requires 
compensation,  the  law  will  imply  a  contract  therefor.  The  ques- 
tion as  to  whether  or  not  there  was  either  an  express  contract  or  an 
implied  contract  to  pay  for  the  services  is  matter  of  fact  for  the 
Jury  to  determine  upon  the  evidence." 

In  McCormichy  Ex'r  v.  McCormick,  1  Ind.  App.  594,  28 
K  E.  122,  it  is  said: 

"No  precise  rule  can  be  stated  as  to  what  circumstances  will  raise 
an  implied  contract  to  pay  for  services  rendered  by  an  adult  person 
for  his  parent." 

The  following  well-considered  cases,  among  a  very  large 
number  which  might  be  cited,  support  the  foregoing  doctrine : 
Crampton  v.  Logan,  supra;  McCormick,  ExW  v.  McCormick, 
supra;  Sammon  v.  Wood,  107  Mich.  506,  65  N.  W.  529 ; 
Koch  V.  Rebel,  32  Mo.  App.  103 ;  Hart  v.  Hess,  41  Mo.  442 ; 
Allen  V.  Allen,  101  Mo.  App.  676,  74  S.  W.  396;  Heffron  r. 
Brown,  155  111.  326,  40  N.  E.  583 ;  Scully  v.  Scully,  28  Iowa, 
548 ;  Murdock  v.  Murdock,  7  Cal.  511. 

In  Zimmerman  v.  Zimmerman,  129  Pa.  229,  18  Atl.  129, 
15  Am.  St  Rep.  720,  in  Hinkle  v.  Sage,  67  Ohio  St  256,  65 
N.  E.  999,  and  in  some  other  cases,  it  is  held  that  no  recovery 
can  be  had,  except  upon  an  express  contract  or  promise  by  the 
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parent  to  pay  for  the  services.  We  are  not  inclined  to  lay 
do\^Ti  such  a  strict  rule.  Nor  can  we  see  upon  what  prin- 
ciple the  courts  act  when,  in  the  absence  of  an  express  statute 
upon  the  subject,  they  undertake  to  say  that  an  implied 
promise  in  such  cases  is  not  to  be  regarded,  while  in  all  other 
kinds  of  cases  such  a  promise  is  sufficient  to  support  a  re- 
covery. If  it  be  said  that  the  strict  rule  tends  to  prevent  un- 
just claims  of  the  character  now  under  consideration  from 
being  enforced  against  the  estates  of  decedents,  it  may  also  be 
said  that,  where  the  mouth  of  the  claimant  is  closed  because 
of  the  death  of  the  parent,  the  rule  may  just  as  often,  if  not 
more  often,  defeat  just  and  meritorious  claims.  From  the 
numerous  cases  of  this  character  which  get  into  the  courts  and 
thus  are  preserved  in  the  reports,  it  is  apparent  that  it  seldom 
occurs  that  any,  other  than  an  oral,  promise  is  made  by  the 
parent  to  the  child.  Where  such  a  promise  is  made  by  the 
parent  to  pay  the  child,  the  latter,  in  case  of  the  death  of  the 
parent,  very  often  is  prevented  from  proving  the  promise, 
because  his  mouth  is  closed,  and  he  has  no  one  who  heard  the 
parent  make  the  promise.  If  in  such  a  case  an  implied 
promise  is  held  sufficient,  the  child  may  nevertheless  be  able 
to  prove  such  a  promise ;  but  if  it  is  held  that  no  recovery  can 
be  had,  except  upon  an  express  promise,  the  child's  claim, 
however  just,  must  fail,  notwithstanding  the  existence  of  an 
express  promise.  We  are  of  the  opinion  therefore,  that  in 
cases  where  it  is  clear  that  valuable  services  have  been  ren- 
dered by  an  adult  child  for  his  parent  the  whole  facts  and 
circumstances  surrounding  the  parties,  and  under  which  the 
services  were  rendered,  should  be  submitted  to  the  jury,  imder 
instructions  in  which  the  general  rules  applicable  to  such 
cases,  and  to  which  we  have  already  referred,  are  clearly 
stated. 

In  this  case  the  court  instructed  the  jury  in  accordance  with 
such  rules,  and  appellant  does  not  complain  of  the  instruc- 
tions. Do  the  facts  and  circumstances  of  the  case  at  bar  bring 
it  within  those  rules  ?  Briefly  stated,  the  facts  developed  by  re- 
spondent's evidence  are :  That  at  the  time  of  the  trial  (June, 
1910)  respondent  was  thirty-five  years  of  age;  that  from  and 
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after  she  had  arrived  at  the  age  of  twenty-one  years  she,  dur- 
ing much,  if  not  all,  of  the  time  up  to  the  last  sick- 
ness of  her  mother,  supported  herself  by  nursing,  and  2 
by  performing  other  domestic  services  in  private 
families;  that  about  two  years  prior  to  her  mother's  death, 
which  occurred  in  August,  1908,  her  mother  became  afflicted 
with  some  female  trouble  which  resulted  in  an  internal  tumor 
of  some  kind,  w^hich  had  to  be  and  was  removed  by  a  surgical 
operation ;  that  for  some  time  prior  to  the  time  aforesaid  re- 
spondent's mother  was  unwell  and  at  times  helpless;  that 
about  two  years  or  such  a  matter  before  the  mother's  death, 
and  at  a  time  when  she  was  imwell  and  could  no  longer  help 
herself,  and  when  respondent  apparently  was  not  a  member 
of  her  mother's  family,  she  requested  respondent  to  come 
home  and  take  care  of  her.  It  appears  that  no  express  con- 
tract or  agreement  with  regard  to  remuneration  was  entered 
into  between  respondent  and  her  mother,  but  a  sister  of  re- 
spondent, in  speaking  of  what  her  mother  said  about  re- 
munerating the  respondent,  testified  that  her  mother  said: 
"She  (the  mother)  said  she  would  make  it  up  to  her  (re- 
spondent) when  she  (the  mother)  got  ready."  There  is  much 
evidence  in  the  record  that  is  quite  immaterial,  but  there  is 
also  much  from  which  the  jury  could  well  find  that  the  re- 
spondent, at  the  time  her  mother  requested  her  to  come  home 
and  take  care  of  her,  was  supporting  herself,  and  was  about 
to  be  married;  that  she,  at  the  mother's  request,  postponed 
her  marriage  and  remained  with  her  mother  until  after  she 
died ;  that  for  much  of  the  time  during  her  mother's  sickness, 
and  especially  during  the  last  six  months  of  her  life,  her 
mother  was  practically  helpless  at  times,  and  had  to  be  at- 
tended to  the  same  as  a  child ;  that  the  services  rendered  by 
respondent  in  waiting  upon  her  mother,  both  day  and  night, 
were,  to  say  the  least,  arduous  for  one  of  respondent's 
strength;  that  such  services  were  worth  a  dollar  a  day  and 
board.  The  children,  as  is  usual  in  such  cases,  are  divided 
upon  whether  respondent  should  recover  or  not;  and  hence 
there  is  much  conflict  in  the  evidence.  The  court  submitted 
the  case  to  the  jury  upon  all  of  the  evidence,  and  they  found 
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that  respondent's  services  for  which  she  had  received  no  re- 
muneration were  worth  $460.  We  are  not  prepared  to  say 
that  upon  the  whole  evidence,  and  in  view  of  the  law  as  here- 
inbefore stated,  the  finding  of  the  jury  is  not  justified. 

While  the  reason  we  should  not  at  long  range  interfere  with 
the  findings  of  a  jury  in  any  law  case  where  there  is  some  sub- 
stantial evidence  to  support  their  findings  is  obvious,  yet  the 
reason  we  should  not  do  so  is  more  apparent  still  in  cases  in- 
volving family  relations,  where  the  result  to  be  reached  must 
be  arrived  at  from  a  full  and  fair  consideration  of  all  the  facts 
and  circumstances  which  surround  the  parties,  including  their 
motives,  expressed  and  implied,  as  the  latter  may  be  gleaned 
from  the  conduct  of  the  parties.  When  it  is  manifest  that 
valuable  services  have  been  rendered,  and  there  is  some  sub- 
stantial evidence  from  which  a  contract,  either  express  or  im- 
plied, may  be  deduced,  then,  as  a  general  rule,  it  is  safe  to 
submit  the  case  to  the  jury  under  proper  instructions,  and 
permit  them  to  determine  whether  there  is  an  express  con- 
tract to  pay  for  the  services;  or,  in  case  there  is  no  express 
contract,  whether,  from  all  the  facts  and  circumstances,  a 
promise  to  pay  may  be  implied.  If  it  should  appear  that 
the  services  in  question  were  rendered  as  a  mere  matter  of 
duty  upon  the  part  of  the  child,  or  that  both  the  child  and  the 
parent  intended  the  services  to  be  gratuitous,  it  is  not  at  all 
likely  that  the  jury  will  allow  pay  for  services  thus  ren- 
dered. While,  in  view  of  all  the  evidence,  this  case  may  be  - 
said  to  be  a  border  line  one,  yet,  for  the  reasons  given,  we  are 
not  authorized  to  interfere  with  the  verdict  or  judgment 

The  judgment  is  affirmed,  with  costs  to  respondent, 

McCARTY  and  STRAUP,  J  J.,  concur. 
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mtST  NATIONAL  BANK  OF  NEPHI  v. 
CHRISTENSEN,  County  Treasurer,  et  aL 

No.  2125.    Decided.  September  9,  1911.    Rehearing  Denied  Norember 
11.  1911  (118  Pac  778). 

!•  Taxation — ^National  Banks — ^"Moneyed  Capttai..*'  The  words 
"other  moneyed  capital,"  as  used  in  Rev.  St.  U.  8.,  section  5219 
(U.  S.  Comp.  St.  1901,  p.  3502),  providing  that  the  shares  in 
national  banks  shall  not  be  assessed  at  a  greater  rate  than  other 
moneyed  capital  in  the  hands  of  indiyidnal  citizens,  does  not 
mean  all  capital,  the  value  of  which  is  measured  in  terms  of 
money,  nor  all  forms  of  investment  in  which  the  interest  of  the 
owner  is  expressed  in  money,  nor  shares  of  stock  represented 
by  certificates  showing  that  the  owner  is  entitled  to  an  interest 
expressed  in  money  value  in  the  entire  property  of  the  corpora- 
tion, nor  real  or  personal  property,  such  as  ordinary  chattels 
or  commodities,  nor  investments  in  manufacturing  and  industrial 
enterprises;  but  does  include  shares  of  stock  or  other  Interest 
owned  by  individuals  in  enterprises  in  which  the  capital  em- 
ployed in  carrying  on  the  business  is  money,  and  the  object  of 
the  business  is  the  making  of  a  profit  by  the  use  of  moneyt 
(Page  575.) 

2.  Taxation — ^National  Bank  Shakes — Bxcbssivc  Assionments— 
BvmBNCE.  Bvidence  heUl  insufllcient  to  warrant  a  finding  that 
the  shares  of  complainant  national  bank  were  assessed  for  tax- 
ation at  a  greater  rate  tban  other  moneyed  capital  in  the  hands 
of  individual  citizens  in  violation  of  Rev.  St.  U.  S.,  section 
6219   (U.  8.  Comp.  St.  1901,  p.  8502).     (Page  576.) 

8.  Taxation — Inbqualitt — Assessment.    Inequality  or  la<^  of  nni- 

•  formity  in  the  assessment  of  property  for  taxation  may  result 
not  only  by  applying  different  rates  of  assessment,  but  from  mis- 
conduct of  taxing  ofllcers  by  which  property  of  one  person  or  clan 
of  persons  or  particular  class  of  property  is  assessed  at  a  valusr 
tion  greater  in  proportion  to  its  real  or  cash  value  than  is  placed 
on  the  mass  of  other  taxable  property.     (Page  677.) 

4.  Taxation— Assessmknt—Equautt.  Though  Gomp.  Laws  1907, 
section  2506,  requires  that  all  taxable  property  shall  be  assessed 
at  its  full  cash  value,  yet,  where  taxing  ofllcers  assess  certain 
kinds  of  personal  property  in  a  county  at  from  fifty  to  seventy 
per  cent,  of  its  actual  or  cash  value,  the  assessment  of  other 
kinds  of  personal  property  at  its  full,  actual,  or  cash  value  is 
invalid  for  inequality  and  non-uniformity.     (Page  678.) 

6.  Taxation — ^Unequal  Assessment— Rekedt.  Where  certain 
kinds  of  personal  property  are  intentionally  assessed  at  a  higher 


t  (Commercial  Nat.  Bank  v.  Chambers,  21  Utah  847,  61  Pac  660, 
60  L.  R.  A.  846. 


Digitized  by 


Google 


Bank  v.  Chuistensen,  56U 

percentage  of  valuation  than  is  placed  on  the  general  mass  of 
taxable  property  in  the  county,  the  owners  of  the  property 
assessed  at  the  higher  percentage  or  valuation  may  invoke  the 
aid  of  the  courts  to  compel  the  taxing  officers  to  reduce  such 
excessive  assessment.     (Page  578.) 

9.  Taxation — ^Assessment — Inequautt — Bubden  of  Pboof.  The 
burden  to  show  inequality  of  assessment  of  property  for  taxation 
is  on  the  taxpayer.     (Page  578.) 

7.  Taxation — Assessment — ^National  Bank  Shabes — Inequautt. 
Where,  in  a  suit  to  compel  a  reduction  of  the  assessment  of  the 
shares  of  stock  of  a  national  bank  for  inequality,  the  only  sub- 
stantial evidence  from  which  the  actual  or  cash  value  of  the 
stock  could  be  inferred  was  the  corporation's  net  assets,  and  on 
that  basis  the  assessment  was  not  materially  greater  in  value 
than  that  placed  on  the  general  mass  of  the  taxable  property 
in  the  county,  inequality  and  non-uniformity  of  an  assessment 
was  not  shown.     (Page  578.) 

Appkal  from  District  Court,  $*ifth  District;  Hon.  Joshua 
Chreenwood,  Judge, 

Action  by  the  First  National  Bank  of  Nephi  against  B. 
Christensen,  County  Treasurer  of  Juab  County,  and  others. 

Judgment  for  defendants.    Plaintiff  appeals. 

Affibmed. 

W.  B.  Hutchinson  for  appellant. 

T.  L.  Foote  and  Thvrman,  Wedgwood  >dk  Irvine  for  re- 
spcmdents. 

APPSLLAirr's  POINTa 

Taxing  by  a  uniform  rule  requires  unifoimity  not  only  in 
the  rate  of  taxation,  but  also  uniformity  in  the  mode  of  the 
assessment  upon  the  taxable  valuation.  Uniformity  in  taxing 
impliea  equality  in  the  burden  of  taxation^  and  this  equality 
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of  burden  cannot  exist  without  uniformity  in  the  mode  of 
assessment,  as  well  as  in  the  rate  of  taxation,  and  the  uni- 
formity must  be  co-extensive  with  the  territory  to  which  it  ap- 
plies. (Pelton  V.  National  Bank,  101  U.  S.  Rep.  143 ;  Cum- 
mings  v.  National  Bank,  101  U.  S.  Rep.  153 ;  Boyer  v.  Bayer, 
113  IT.  S.  690;  Hills  v.  Exchange  Bank,  195  U.  S.  319.) 

If  the  state  law  justly  administered  would  produce  uni- 
formity, but  the  officers  knowingly  and  purposely  apply  an  ad- 
ditional rule  of  valuation  of  the  shares  of  national  banks  in 
order  to  impose  disproportionate  taxes  upon  them  the  courts 
will  give  relief.  (1  Cooley  on  Taxation  [3d  Ed.],  page  712 ; 
and  see  note  one,  page  714  and  cases  cited;  First  National 
Bank  v.  Hungate,  62  Fed.  Rep.  548;  First  National  Bank 
V.  Treasurer  Lucas  Co.,  25  Fed.  Rep.  749;  Puget  Sound 
National  Bank  v.  King  County,  57  Fed.  Rep.  433.) 

All  property,  not  exempt,  shall  be  taxed  in  proportion  to 
its  value,  and  that  the  legislature  shall  provide  by  law  a  uni- 
form and  equal  rate  of  assessment  and  taxation  on  all  prop- 
erty in  the  state  according  to  its  value  in  money.  (Constitu- 
tion of  Utah,  art.  13,  sees.  2  and  3.) 

National  Banks  like  any  other  taxpayers,  against  whom 
discrimination  is  made,  are  entitled  to  the  protection  of  tliis 
constitutional  provision.  (First  Nat.  Bank  v.  Lindsay,  45 
Fed.  Rep.  619.) 

When  the  taxing  officers  of  a  county  by  tacit  understanding 
assess  all  personal  property  at  a  lower  per  cent,  of  its  actual 
value  than  they  assess  national  banks,  the  collection  of  the  ex- 
cess will  be  restrained.  (First  National  Bank  v.  Treasurer 
Lucas  County,  25  Fed.  Rep.  749.) 

respondent's  points. 

What  the  "rate"  of  taxation  in  the  state  in  counties  other 
than  Juab  was,  is  immaterial.  (People  v.  Moore,  1  Idaho, 
504.) 

The  testimony  introduced  in  regard  to  the  full  cash  value 
and  the  assessed  value  of  real  estate  and  personal  property 
was  immaterial  and  irrelevant.     (Albany  City  v.  Maker,  6 
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Fed.  417;  Silver  Bom  County  Commissioners  v.  Davis,  12 
Paa  688 ;  Naiiond  Bank  v.  City  of  Boston,  125  U.  S.  60 ; 
Talbott  V.  Silver  Bow  County  Commissioners,  139  TJ.  S.  438 ; 
Mercantile  Natl  Bank  v.  City  of  New  York,  121  TJ.  S.  138.) 

The  evidence  in  regard  to  the  full  cash  value  and  the  bank 
assessed  value  of  the  stock  of  the  Xephi  National  Bank  was 
immaterial  and  irrelevant  for  the  reasons :  (a)  It  was,  itself 
a  national  bank,  and  not  "other  moneyed  capital."  (b)  The 
assessed  valuation  of  its  stock  was  a  greater  per  cent  of  its  full 
cash  value  than  was  the  assessed  value  of  plaintiff's  stock, 
(c)  The  law  does  not  apply  to  imperfections  and  inaccuracies 
in  assessments  or  to  mere  over-valuation.  (Stanley  v.  Albany 
County  Supervisors,  15  Fed.  483 ;  Williams  v.  Weavem,  75 
N.  T.  30;  Williams  v.  Albany  County  Supervisors,  122  U. 
S.  154.) 

The  "other  moneyed  capital"  referred  to  in  the  statute 
means  "money  employed  in  a  business  whose  object  is  to  make 
profit  by  investing  in  securities  by  way  of  loan,  discount  or 
otherwise,  which,  from  time  to  time,  are  reduced  again  to 
money  and  re-invested.  (Mercantile  Natl,  Bank  v.  Shields, 
59  Fed.  952;  Palmer  v.  McMahin,  133  U.  S.  660;  First 
Natl  Bank  v.  Chambers,  21  Utah,  347.) 

The  only  substantial  limitation  upon  the  power  of  the 
states  to  impose  taxes  upon  the  shares  of  national  banks,  is 
that  they  shall  not  subject  such  shares  to  taxation  to  an 
amount  greater  than  they  assess  upon  their  own  banks  or  upon 
moneyed  capital  in  the  hands  of  their  own  citizens.  (First 
Natl  Bank  v.  Douglas  County,  Fed.  Cas.  No.  4799  (1  Dill. 
330);  Lionberger  v.  Rouse,  9  Wall.  468;  Mercantile  Natl 
Bamk  v.  City  of  New  York,  28  Fed.  776.) 

In  the  taxation  of  the  shares  of  a  national  bank,  it  must  ap- 
pear that  the  assessors  acted  under  some  agreement  or  rule 
which  necessarily  tended  to  tax  such  shares  at  a  greater  rate 
than  is  assessed  upon  other  moneyed  capital  in  the  hands  of 
individual  citizens  of  such  state  in  order  to  render  their  as- 
sessment void.*  (First  Natl  Bank  of  Chicagb  v.  Farrelly  7 
Fed.  518 ;  Washington  Nail.  Bank  v.  King  County,  38  Pac. 
219.) 
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STRATJP,  J. 

Plaintiff,  a  banking  association  of  Nephi,  Juab  Coxmtjf 
Utab,  organized  under  the  national  banking  laws  of  the 
United  States,  brought  this  action  to  enjoin  the  collection  of 
a  tax  alleged  to  be  wrongfully  assessed  against  its  shares  of 
stock.  The  ground  of  objection  to  the  tax  is  that  in  tiie  valua- 
tion of  the  shares  for  the  purpose  of  taxation  a  much  larger 
valuation  was  placed  on  them  in  proportion  to  their  real  value 
than  was  placed  on  other  moneyed  capital  and  on  real  and 
personal  property  in  the  county  and  state.  The  only  finding 
made  by  the  court,  and  that  in  the  nature  of  a  conclusion,  is 
'*that  the  assessed  valuation  of  the  shares  of  stock  of  the  plain- 
tiff corporation  as  put  down  in  the  assessment  books  of  Juab 
County  by  the  assessor  of  said  Juab  County  for  the  year  1907 
is  not  a  greater  valuation  than  is  assessed  upon  all  other 
moneyed  capital  in  the  hands  of  individual  citizens  of  the 
State  of  Utah,  and  that  it  is  not  a  greater  valuation  than  is 
placed  upon  the  shares  of  book  stock  in  other  banking  institu- 
tions in  the  City  of  Nephi  or  County  of  Juab,  or  the  State  of 
Utah,  and  that  it  is  not  a  greater  valuation  than  is  placed 
upon  other  moneyed  capital  in  the  hands  of  individual  citi- 
zens of  Nephi  City,  or  the  Coimty  of  Juab,  or  the  State  of 
Utah."  Upon  these  findings  a  judgment  was  entered  in  favor 
of  the  defendants,  from  which  the  plaintiff  has  prosecuted  this 
appeal. 

It  contends  that  the  findings  are  not  supported  by  and  are 
against  the  evidence;  and  that  the  assessed  valuation  placed 
on  its  shares  of  stock  was  (1)  in  violation  of  section  5219, 
R  S.  U.  S.  (U.  S.  Comp.  St.  1901,  p.  3502),  and  of  section 
2508  of  the  Compiled  Laws  of  Utah,  1907,  providing  that 
shares  of  stock  of  national  banking  associations  shall  not  be 
taxed  by  authority  of  the  state  in  which  the  association  is 
located  at  a  greater  rate  than  is  assessed  upon  other  moneyed 
capital  in  the  hands  of  individual  citizens  of  such  state; 
apd  (2)  in  violation  of  the  constitutional  provisions  of  the 
state,  and  of  the  statute,  providing  for  a  uniform  and  equal 
rate  of  assessment  and  taxation* 
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The  findings  made  by  the  court  are  of  no  help,  except  to  see 
the  conclusion  reached  by  the  court  At  what  valuation 
plaintiff's  shares  of  stock  were  assessed,  or  what  were  their 
real  or  cash  value,  or  at  what  valuation  other  property  of  the 
county  was  assessed,  whether  at  its  real  or  cash  value,  or 
at  what  proportion  of  its  real  or  cash  value,  the  court  did  not 
take  the  trouble  to  find,  but  imposed  the  labor  on  us  to  ascer- 
tain such  facts. 

The  evidence  is  somewhat  conflicting.  A  deputy  assessor 
testified :  That  some  lands  worth  thirty  dollars  per  acre  were 
assessed  at  $6.50;  $100  or  more  an  acre  at  fifty  dollars  to 
sixty  dollars ;  from  twenty  dollars  to  forty  dollars  an  acre  at 
ten  dollars;  that  real  estate  generally  was  assessed  at  from 
fifty  to  seventy-five  per  cent,  of  its  value,  and  in  most  cases 
the  assessment  would  not  exceed  fifty  per  cent,  of  its  market 
value;  horses  worth  from  seventy-five  dollars  to  $150  apiece 
were  assessed  at  forty  dollars  to  fifty  dollars;  cattle  worth 
from  twenty-two  dollars  to  thirty-five  dollars  a  head  were  as- 
sessed at  fourteen  dollars  to  twenty  dollars;  shares  of  stock 
of  an  irrigation  company  worth  from  sixty  dollars  to  sixty- 
five  dollars  were  assessed  at  twenty-five  dollars;  and  that 
merchandise  and  other  personal  property  at  about  seventy- 
five  per  cent,  of  its  market  value.  A  deputy  state  auditor  tes- 
tified that  shares  of  stock  of  banking  institutions  of  the  state 
were,  as  a  rule,  assessed  below  their  par  value,  in  the  majority 
of  cases  from  sixty-five  to  seventy  or  seventy-five  per  cent,  of 
their  par  value,  and  that  he  had  not  known  of  an  instance 
where  shares  of  stock  of  a  bank  were  assessed  at  the  actual 
cash  value  until  his  attention  was  called  to  the  assessment  of 
the  shares  of  stock  of  the  banking  institution  of  the  plaintiff. 
Testimony  of  other  witnesses  was  also  given  that  shares  of 
stock  of  the  Nephi  National  Bank,  also  organized  under  the 
banking  laws  of  the  United  States,  with  a  capital  stock  of 
$60,000  of  500  shares  at  a  par  value  of  $100  each,  were  as- 
sessed at  thirty-five  dollars  a  share.  This  bank  was  organized 
in  November,  1906,  when  one-half  of  its  capital  stock,  $25,- 
000,  was  paid  in,  and  the  other  half,  $25,000  in  payments  in 
February,  March,  April,  and  May,  1907.     The  stock,  how- 
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ever,  was  all  subscribed  for  in  November,  1906,  when  the 
charter  was  issued,  but  only  $25,000  of  the  capital  stock  had 
been  paid  in  when  the  stock  was  assessed  in  January,  1907. 
The  banking  institution  of  the  plaintiff,  the  First  National 
Bank  of  Nephi,  was  also  incorporated  for  500  shares  at  a  par 
value  of  $100  each.'  The  stock,  when  the  assessment  com- 
plained of  was  made,  in  January,  1907,  was  then,  and  prior 
thereto  had  been,  fully  paid  up.  Its  shares  of  stock  were  as- 
sessed at  $200  a  share,  or  at  $100,000.  The  assessor  testified 
that  he  arrived  at  that  valuation  from  a  sworn  statement  of 
the  bank  made  on  the  26th  day  of  January,  1907,  and  pub- 
lished in  a  newspaper.  That  statement  gave  the  capital  stock 
of  the  bank  at  $50,000,  a  surplus  fimd  of  $50,000,  undivided 
profits  less  expenses  and  taxes  paid  at  $32,597,  and  a  provi- 
dent reserve  fund  at  $14,465 — a  total  net  asset  of  about 
$147,000.  Taking  that  valuation  as  the  actual  or  cash  value 
of  the  shares  of  stock,  the  assessment  placed  on  them  was 
about  seventy  per  cent,  of  their  actual  or  cash  value.  The 
total  amount  of  tax  levied  on  the  shares  of  stock  amounted  to 
$3232.45,  of  which  the  bank  paid  $2047.89,  on  a  valuation 
of  about  $130  a  share,  and  refused  to  pay  the  balance  of 
$1184.56,  which  sum  it  sought  to  enjoin  the  treasurer  from 
collecting.  The  assessor  testifie<l  that:  "I  took  the  capital 
stock  of  the  corporation  (the  plaintiff)  and  the  undivided 
profits  and  the  reserve  for  taxes,  and  I  deducted  the  real  estate 
and  such  things  as  that;  deducted  $3000  for  real  estate,  and 
thirty  per  cent.  That  is  the  allowance  that  we  used  to  make 
on  the  other  property  throughout  the  county.  The  other  bank 
here  (the  Nephi  National  Bank)  was  listed  500  shares  at 
thirty-five  dollars  per  share,  making  $17,500.  The  cashier 
said  that  there  was  only  $25,000  of  the  $50,000  paid  up.  In 
assessing  the  stock  of  a  company,  I  aim  to  assess  about 
seventy  per  cent,  of  its  value,  and  on  merchandise  about  the 
same  rate,  and  the  same  on  land  and  real  estate.  I  didn't 
assess  the  stock  of  the  Nephi  National  Bank  in  1907  at  its 
market  value,  possibly  sixty  per  cent,  of  its  market  value.'' 
The  chairman  of  the  board  of  county  commissioners  testified 
that  lands  in  which  he  was  interested  and  worth  from  $100 
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to  $200  an  acre  were  assessed  at  twenty  dollars  an  acre; 
merchandise  from  $10,000  to  $15,000  at  $8000  or  $9000; 
shares  of  stock  of  a  mercantile  incorporated  company  of  a 
paid-up  capital  stock  of  $35,000  at  $12,000  or  $15,000. 

Our  statute  (section  2506,  Comp.  Laws  1907)  provides 
that  "all  taxable  property  must  be  assessed  at  its  full  cash 
value."    The  plaintiff  does  not  contend  that  its  shares 
of  stock  were  assessed  at  a  sum  in  excess  of  its  "full  1 

cash  value."  It  does  contend  that  its  shares  of  stock 
were  assessed  at  a  greater  sum  in  proportion  to  their  actual 
or  cash  value  than  was  placed  upon  other  moneyed  capital  in 
the  state  and  county,  and  on  other  personal  and  real  property 
in  the  county,  thus  rendering  the  assessment  in  violation  of 
the  state  and  of  the  United  States  statutes  heretofore  re- 
ferred to. 

We  think  it  is  not  shown  that  plaintiff's  shares  of  stock 
were  assessed  at  a  greater  rate  than  "other  moneyed  capital 
in  the  hands  of  individual  citizens."  The  meaning  of  the 
term  "other  moneyed  capital,"  as  used  in  the  statute,  has  been 
before  the  courts  a  number  of  times,  who  held  that 
"moneyed  capital  does  not  mean  all  capital  the  value  2 

of  which  is  measured  in  terms  of  money,"  nor  "all 
forms  of  investments  in  which  the  interest  of  the  owner  is 
expressed  in  money,"  nor  "shares  of  stock  in  railroad,  mining 
companies,  manufacturing  companies,  or  other  corporations 
represented  by  certificates  showing  that  the  owner  is  entitled 
to  an  interest  expressed  in  money  value  in  the  entire  capital 
and  property  of  the  corporation,"  nor  personal  property,  such 
as  ordinary  chattels  or  commodities,  nor  "investments  in  the 
various  manufacturing  and  industrial  enterprises;"  but  does 
"include  shares  of  stock  or  other  interest  owned  by  indi- 
viduals in  enterprises  in  which  the  capital  employed  in  carry- 
ing on  its  business  is  money,  where  the  object  of  the  business 
is  the  making  of  profit  by  the  use  of  money,"  and  that  the 
"purpose  of  Congress  in  fixing  limits  to  state  taxation  on  in- 
vestments in  the  shares  of  national  banks  ^"as  to  render  it  im- 
possible for  the  state  in  levying  such  a  tax  to  create  and  foster 
an  unequal  and  unfriendly  competition  by  favoring  institu- 
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tions  or  individuals  carrying  on  a  similar  business  and  opera- 
tions and  investments  of  a  like  character."  (Mercantile 
Bank  v.  New  York,  121  U.  S.  138,  7  Sup.  Ct  826,  30  L.  Ed. 
895 ;  Palmer  v.  McMahon,  133  U.  S.  660,  10  Sup.  Ct.  324, 
33  L.  Ed.  772;  Talhott  v.  Silver  Bow  <!ounty,  139  U.  S.  438, 
11  Sup.  Ct  594,  35  L.  Ed.  210;  First  Nat.  Bank  v.  Chehalis 
County,  6  Wash.  64,  32  Pac.  1051 ;  Com.  Nat  Bank  v.  Cluim- 
bers,  21  Utah,  347,  61  Pac.  560,  50  L.  R  A.  346.) 

This  being  the  sense  in  which  the  term  "moneyed  capital" 
is  used  in  the  tax  laws,  it  Is  clear  that  real  estate  or  personal 
property,  such  as  horses,  cattle,  merchandise,  shares  of  stock 
in  irrigation  companies,  etc.,  is  not  included  within  it  Of 
course  it  does  include  shares  of  stock  in  banking  institutions 
or  associations.  While  it  is  shown  that  shares  of  stock  of 
banking  institutions  of  the  state  were  assessed  from  sixty-five 
to  seventy  per  cent  of  their  par  value  and  those  of  the  Nephi 
National  Bank,  a  direct  competitor  of  the  plaintiff,  at  thirty- 
five  per  cent,  of  their  par  value,  and  those  of  the  plaintiff  200 
per  cent  of  their  par  value,  yet  it  is  not  made  to  appear  that 
the  shares  of  stock  so  assessed  at  thirty-five  to  sixty-five  or 
seventy  per  cent,  of  their  par  value  were  assessed  below  their 
"full  cash  value/'  or  actual  value,  or  at  a  sum  less  in  propor- 
tion to  their  full  cash  or  actual  value  than  was  placed  on 
plaintiff^s  shares  of  stock.  There  is  a  total  want  of  evidence 
to  show  the  actual  or  market,  or  cash  value  of  the  shares  of 
stock  of  such  banking  institutions  whose  shares  of  stock  were 
so  assessed  below  par.  Proof  that  plaintiff's  shares  of  stock 
were  assessed  at  200  per  cent,  of  their  par  value,  and  shares 
of  stocks  in  banks  generally  within  the  state  at  sixty-five  to 
seventy  per  cent,  of  their  par  value,  does  not,  in  itself,  show 
that  the  plaintiff's  shares  of  stock  were  assessed  at  a  greater 
rate  or  amount  in  proportion  to  their  value  than  the  shares  of 
stock  of  other  banks.  To  so  hold  is  to  assume  that  the  actual 
or  cash  value  of  the  shares  of  stock  of  the  different  banks  was 
of  the  same  value.  So,  in  the  absence  of  proof  of  the  actual 
or  cash  value  of  such  shares  of  stock,  we  are  unable  to  de- 
termine whether  the  plaintiff's  shares  of  stock  were  assessed 
at  a  sum  greater  in  proportion  to  their  actual  or  cash  value 
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than  was  placed  on  the  shares  of  stock  of  other  banks.  There 
is  even  no  satisfactory  evidence  to  show  the  actual  or  cash 
value  of  plaintiffs  shares  of  stock.  There  is  evidence  to  show 
that  in  June,  1906,  when  plaintiffs  bank  was  reincorporated, 
its  twenty  years'  charter  having  then  expired,  133  shares  of 
its  stock  were  purchased  by  it  at  $325  a  share.  But  from  the 
evidence  manifestly  sudi  purchase  was  not  a  test  of  the 
market  or'  cash  value  of  the  shares  so  purchased.  When  the 
charter  of  the  bank  had  expired,  in  June,  1906,  **any  stock- 
holder,'* as  testified  to  by  the  president  of  the  bank,  "could 
demand  his  money  at  a  valuation  by  disinterested  persons  or 
liquidate  the  bank,  making  it  go  out  of  existence  and  lose  its 
name  and  standing.  Two  of  the  appraisers  voted  to  assess 
the  value  of  the  stock  at  $330  a  share  and  the  other  at  $200  a 
share.  We  refused  to  pay  the  excessive  amount  levied  by  the 
majority  of  the  appraisers  and  referred  the  matter  to  the 
Comptroller  of  the  Currency.  He  notified  us  that  we  would 
either  have  to  pay  as  the  majority  assessed  it  or  liquidate  the 
bank  and  change  the  name.  We  finally  agreed  rather  than 
change  the  name  of  the  bank,"  to  purchase  the  133  shares  of 
those  who  refused  to  become  stockholders  of  the  reincor- 
porated bank  at  the  price  demanded  by  them,  and  as  fixed  by 
the  majority  of  the  appraisers.  The  only  other  evidence  tend- 
ing to  show  the  actual  or  cash  value  of  the  shares  of  stock  is 
that  of  its  net  assets  amounting  to  about  $147,000. 

The  question  of  inequality  and  want  of  uniformity  in  the 
assessment  and  taxation  is  more  serious. 

Inequality  and  lack  of  uniformity  may  result  not  only  by 
applying  different  rates  of  assessment,  but  also  from  miscon- 
duct of  taxing  officers  by  which  property  of  one  per- 
son, or  a  class  of  persons,  or  a  particular  class  of  prop-  3 
erty,  is  intentionally  assessed  at  a  valuation  greater 
in  proportion  to  its  real  or  cash  value  than  is  placed  on  the 
general  mass  of  other  taxable  property. 

That  is,  though  the  Constitution  and  the  statute  require 
the  taxing  officers  to  assess  all  taxable  property  at  "its  full 
cash  value,"  yet,  should  taxing  officers  of  a  coimty  assess 
89  Utah— 37 
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real  estate,  live  stock,  merchandise  and  chattels  at  fifty  to 
seventy  per  cent  of  their  actual  or  cash  value,  and 
moneys  or  shares  of  stock  in  manufacturing  or  in-  4 

dustrial  enterprises,  or  investments,  at  their  actual  or 
cash  value,  the  assessment  would  not  be  equal  or  imiform. 

In  sudi  case,  those  whose  property  was  intentionally  as- 
sessed at  a  higher  percentage  or  valuation  than  was 
placed  on  the  general  mass  of  taxable  property  in  the  5 

county  may  invoke  the  aid  of  courts  to  compel  the  tax- 
ing officers  to  reduce  the  excessive  assessment  so  made,  to  the 
same  proportion  of  value  as  was  placed  upon  the  general  mass 
of  other  taxable  property  in  the  county.  A  denial  of  such 
right  results  in  inequality  and  a  want  of  uniformity  in  the 
assessment  and  taxation.  (Lively  v,  Missouri,  K.  &  T.  By. 
Co.  of  Texas,  102  Tex.  545,  120  S.  W.  862 ;  Raymond  v. 
Chicago  Traction  Co.,  207  U.  S.  20,  28  Sup.  Ct  7,  62  L.  Ed. 
78;  Taylor  v.  Louisville  k6  N.  B.  Co.,  88  Fed.  364,  31  C.  C. 
A.  637,  87  Ojrc  737.) 

If y  therefore,  plaintiff's  shares  of  stock  were  assessed  at  a 
value  greater  in  proportion  to  that  placed  upon  the  general 
mass  of  taxable  property  in  the  county,  it  is  entitled  to  have 
that  value  reduced  to  the  proportion  placed  on  such  mass  of 
taxable  property.  But  on  the  evidence  adduced  we  cannot  say 
such  was  the  case. 

The  burden  to  show  the   inequality   was   on  the  6 

plaintiff. 

In  the  first  place,  the  matter  is  left  uncertain  because  of  the 
character  of  the  evidence  in  respect  of  the  actual  or  cash 
value  of  plaintiff's  shares  of  stock  and  a  total  want  of  evidence 
to  show  the  actual  or  cash,  or  market  value  of  shares 
of  stock  of  other  banks  whose  shares  of  stock  were  as-  7 

sessed  below  the  par  value.  The  only  substantial 
evidence  from  which  the  actual  or  cash  value  of  plaintiff's 
shares  of  stock  may  be  inferred  is  that  of  its  net  assets.  If 
we  assume  that  to  be  the  actual  or  cash  value  of  its  shares  of 
stock,  then  the  assessment  made  upon  them  was  about  seventy 
per  cent  of  their  actual  or  cash  value^  a  proportion  not  mar 
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terially  greater  in  value  than  was  placed  on  the  general  mass 
of  taxable  property  in  the  county.  True,  specific  instances 
were  testified  to  where  some  real  estate  was  assessed  at  fifty 
per  cent  of  its  actual  or  cash  value,  horses  and  cattle  from 
fifty  to  seventy  per  cent.,  some  merchandise  at  about  the  same 
per  cent,  shares  of  stock  of  the  Nephi  National  Bank  at 
thirty-five  per  cent  of  its  par  value,  and  shares  of  stock  of 
banks  generally  in  the  state  from  sixty-five  to  seventy-five  per 
cent,  of  their  par  value.  Of  course,  specific  instances  here 
and  there  where  a  lower  valuation  in  proportion  to  the  actual 
or  cash  value  was  placed  on  taxable  property  than  was  placed 
on  plaintiffs  property  do  not,  within  themselves,  furnish 
sufficient  ground  for  complaint.  To  constitute  such  ground  it 
must  be  made  to  appear  that  a  greater  valuation  in  propor- 
tion to  the  actual  or  cash  value  was  placed  on  plaintiffs  prop- 
erty than  was  placed  on  the  general  mass  of  taxable  property 
in  the  county.  On  this  point  the  assessor  testified  that  real 
estate,  shares  of  stock,  merchandise,  and  other  personal  prop- 
erty were  assessed  at  about  sevenly  per  cent  of  their  actual  or 
cash  value,  the  same  proportion  of  value  placed  on  plaintiffs 
property.  While  this  testimony  in  some  particulars  is  dis- 
puted by  the  testimony  of  other  witnesses,  yet  we  are  of  the 
opinion  that  the  conclusion  reached  by  the  trial  court  is  not 
so  clearly  against  the  weight  of  the  evidence  as  to  justify  our 
interference  on  that  ground. 

The  judgment  of  the  court  below  is  therefore  affirmed,  with 
costs. 

FRICK,  C.  J.,  and  McCABTT,  J.,  concur. 
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SOULE  V.  WEATHEEBY  et  aL 

No.  2214.    Decided  September  21, 1911.    Rehearing  Denied  November 
11,  1911  (118  Pac.  833). 

1.  Action — ^Rioht  of  Action.  To  state  a  good  cause  of  action, 
there  must  be  shown  a  primary  legal  right  in  plaintiff,  a  cor- 
responding duty  upon  defendant,  and  a  breach  of  such  duty. 
(Page  582.) 

2.  Nbqugence— Pboximatb  Cause.  The  alleged  negligent  act  or 
omission  must  be  shown  to  have  been  thQ  direct  or  proximate 
cause  of  the  injury.     (Page  583.) 

8.  Contracts — ^Actions — Sutficienct  op  Compiaint.  The  com- 
plaint in  a  contract  action  need  only  show  the  making  of  the 
contract,  the  obligation  assumed  thereby,  and  its  breach.  (Page 
683.) 

4.  Municipal  Corporations — Streets — Obstructions — ^Excavations 
— Failure  to  GK7ard.  To  state  a  cause  of  action  for  injuries  by 
falling  into  an  unguarded  excavation  in  a  sidewalk,  the  com- 
plaint must  affirmatively  show  that  the  excavation  makes  the 
sidewalk  dangerous,  that  signals  or  guards,  or  both,  were  re- 
quired to  warn  the  public,  and  that  the  absence  of  such  signals 
or  guards  proximately  caused  the  injury.     (Page  583.) 

6.  Nbqlioencb — ^Presumptions.  Negligence  is  never  presumed. 
(Page  684.) 

6.  Negligence — Proximate  Cause— Almdoations  of  Comflaint. 
The  complaint  need  not  allege  in  terms  that  the  negligence  relied 
on  was  the  proximate  cause  of  the  injury;  it  being  only  neces- 
sary that  it  show  from  the  facts  alleged  that  such  negligence 
caused  such  injuries.     (Page  584.) 

7.  Negligence— Pleading — Cause  of  Injury.  It  is  sufficient  in  an 
action  for  personal  injuries  by  falling  into  an  excavation  If  facts 
are  alleged  from  which  it  may  be  clearly-  inferred  that  the  place 
was  dangerous,  and  that  guards  were  necessary  and  that  the 
failure  to  have  them  caused  the  injury;  it  not  being  essential 
that  such  facts  be  directly  alleged.     (Page  685.) 

8.  Municipal  Corporations — Defective  Sidewalks — Pleading — 
Cause  of  Injury.  The  complaint  alleged  that  defendants  were 
engaged  in  constructing  an  areaway  beneath  the  sidewalk,  and 
had  excavated  the  space  entirely  across  the  sidewalk,  and  care- 
lessly and  negligently  failed  to  erect  any  guards  to  prevent  per- 
sons from  falling  into  the  way,  and  negligently  and  carelessly 
failed  to  place  any  warnings  of  the  existence  of  the  excavation. 
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and  that  plaintiff  while  walking  along  the  sidewalk,  failing  to 
observe  the  excavation  because  his  attention  was  otherwise 
attracted,  and  he  was  looking  in  another  direction,  and  not 
knowing  or  having  reason  to  know  of  the  existence  of  the  exca- 
vation, fell  into  it  and  was  injured  without  his  fault  or  negli- 
gence. Held,  that  the  complaint  did  not  sufficiently  allege  as 
against  general  demurrer  that  the  failure  to  erect  warnings  or 
guards  was  the  proximate  cause  of  plaintiff's  falling  into  the 
excavation.     (Page  587.) 

9.  Pleading — Constbuction — Infebencbs.  Since  an  inference  from 
the  facts  alleged  in  a  pleading  takes  the  place  of  a  positive 
allegation,  it  must  naturally  and  necessarily  arise  out  of  some 
fact  positively  alleged  therein.       (Page  587.) 

10.  Municipal  Corpobations^-Defects  in  Stbxet—Alldqations  of 
Complaint— OoNTBiBUTOBT  Nbqlioence.  The  complaint  is  not 
objectionable  as  showing  that  plaintiff  was  guilty  of  contributory 
negligence.    (Page  588.) 

Mccarty,  J.  (dissenting). 

Appeal  from  District  CotiPt>  Secjond  District;  Hon.  J.  A. 
HoweU,  Judge. 

Action  by  Emory  W,  Soule  against  Albert  R  Weatherby 
and  others. 

Judgment  dismissing  action  upon  demurrer  to  the  com- 
plaint Plaintiff  appeals. 

Affirmed. 

Halverson  &  Frail  for  appellant 

Valentine  Oideon,  Agee  &  McCracJcen  and  J.  Q.  Heyvjood 
for  respondents. 

FRICfK,  C.  J. 

This  is  an  appeal  from  a  judgment  dismissing  the  action 
entered  after  a  general  demurrer  to  the  complaint  had  been 
sustained,  and  after  appellant  had  elected  to  stand  on  his  com- 
plaint 

The  material  allegations  of  the  complaint  are  that  on  the 
26th  day  of  June,  1909,  the  respondent  Weatherby  was  the 
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owner  and  in  possession  of  certain  real  property  and  a  build- 
ing thereon  on  Washington  Avenue,  which  is  one  of  the  prin- 
cipal business  streets  of  Ogden  City,  Utah;  that  said  building 
fronted  on  said  street  twenty  feet  and  extended  back  into  the 
block  132  feet ;  that  on  the  day  aforesaid  all  the  respondents 
"were  engaged  in  the  construction  of  a  certain  areaway  be- 
neath said  sidewalk  in  front  of  said  building,  which  areaway 
was  intended  as  a  part  and  parcel  of  the  cellar  beneath  said 
building,  and,  for  such  purpose,  the  said  defendants  hffd 
opened  in  said  sidewalk  by  removing  the  surface  thereof  an 
areaway  of  the  width  of  said  building  and  of  the  depth  of 
about  eight  feet,  and  extending  across  the  entire  width  of  the 
sidewalk;  that  at  the  time  of  the  injury  hereinafter  com- 
plained of  the  said  defendants  had  carelessly  and  negligently 
failed  to  erect  proper,  or  any,  guards  or  means  to  prevent  per- 
sons passing  along  said  sidewalk  from  falling  into  said  area- 
way,  and  had  n^ligently  and  carelessly  failed  and  omitted 
to  place  any  signs  or  warnings  whatever,  of  the  existence  of 
said  excavation,  or  areaway ;  that  on  or  about  the  26th  day  of 
Jime,  1909,  the  plaintiif,  while  walking  along  and  over  said 
sidewalk  on  said  Washington  avenue,  failing  to  observe  said 
excavation  by  reason  of  the  fact  that  his  attention  was  other- 
wise attracted  and  engaged  as  he  was  then  looking  in  another 
direction,  and  not  knowing  or  having  reason  to  know  of  the 
existence  of  said  areaway  or  excavation,  fell  into  and  to  the 
bottom  of  said  areaway  or  excavation  in  said  sidewalk  without 
his  fault  or  negligence."  The  only  other  allegations  of  the 
complaint  relate  to  the  injuries  and  consequent  damages 
which  it  is  alleged  plaintiff  sustained  by  reason  of  the  fall. 

^Do^-4h€Ljcomplaint  state  a  cause  of  action  ?  It  is  funda- 
mental that,  in  order  to  state  a  good  -eaus^-^  ^aetion  in  any 
kind  of  a  case,  it  must  be  made  to  appear  from  the  face  of 
the  complaint,  either  by  direct  allegation  or  by  neces- 
sary or  unavoidable  inference  from  the  facts  stated,  1 
that  there  is  a  primary  legal  right  in  the  plaintiff,  a 
primary  legal  duty  connected  with  such  right  resting  on  the 
defendant,  and  a  breach  of  such  duty.  When  these  allega- 
tions are  supplemented  by  a  stat^nent  of  the  amount  claimed 
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and  a  prayer  for  judgment,  which  are  formal  matteiB  merely, 
a  complete  cause  as  well  as  right  of  action  is  stated  upon 
which  the  plaintiff  is  entitled  to  relief  in  acoordance  with  the 
rules  of  practice  and  the  substantive  law  relating  to  the  sub- 
ject-matter. 

When  the  action  is  in  tort,  and  especially  if  it  is  grounded 
upon  negligence,  it  must  also  be  made  to  appear  from 
the  complaint  that  the  act  or  omission  which  consti-  2 

trutes  the  alleged  neglig^ice  was  the  direct,  that  is,  the 
proximate   cause   of   the   injury    or   damage   in   question. 

If  a  complaint  is  based  upon  contract,  all  that  is  necessary 
to  state  is  the  making  of  the  contract,  the  obligation  thereby 
assumed,  and  the  breach.   The  contract  in  such  a  case 
contains  the  primary  right  of  the  plaintiff.     In  the  3 

obligation  assumed  by  the  defendant  is  found  his  duty, 
and  his  failure  to  comply  with  the  duty  constitutes  the  breach. 
When  these  statements  are  supplemented  with  a  statement  of 
the  amount  claimed  and  a  prayer  for  judgment,  the  com- 
plaint is  complete. 

In  an  action  for  negligence  arising  from  an  excavation  or 
defect  in  a  street  which  makes  the  street  dangerous  or  unsafe 
for  travel  by  those  who  have  a  lawful  right  of  passage,  it  is 
not  enough  to  state  merely  that  an  excavation  of  certain  di- 
mensions has  been  made  in  a  public  highway,  that  in  making 
it  the  person  negligently  failed  to  place  any  signs  or 
guards  at  or  near  the  excavation,  and  that  the  plain-  4 

tiff  in  passing  along  the  street  at  the  place  in  question 
fell  into  the  excavation  and  was  injured,  and  by  means  of  the 
injury  suffered  damages.  In  such  a  case  the  wrong  or  negli- 
gence does  not  consist  in  the  making  of  the  excavation.  It 
is  lawful  to  make  excavations  in  improving  property  even  in 
thickly  populated  cities,  and  the  mere  fact  that  an  excavation 
is  made  in  a  portion  of  a  street  constitutes  ordinarily  no 
wrong,  nor  is  it  necessarily  n^ligence.  The  wrong,  if  there 
be  any,  consists  in  interfering  with  a  public  street,  which  is  a 
passageway  for  all,  to  such  an  extent  as  to  make  travel  along 
the  place  in  question  unsafe  and  dangerous.  One  may,  how- 
ever, under  certain  conditions,  make  a  portion  of  the  street 
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unsafe  if  it  is  done  for  a  lawful  purpose^  and  especially  if 
done  tp  improve  one's  property.  Where  such  is  the  case,  how- 
ever, the  party  creating  the  unsafe  condition  in  the  street  is 
by  law  required  to  place  signs  or  signals  so  as  to  warn  the 
public  of  the  danger,  and  under  certain  circumstances  to  sup- 
plement such  signs  and  signals  with  guards  or  barriers  to 
prevent  injury  to  those  who  lawfully,  and,  in  the  exercise  of 
ordinary  care  for  their  own  safety,  make  use  of  the  street 
either  by  day  or  night  Negligence  in  such  case,  therefore, 
consists  in  the  failure  to  either  place  signs  or  signals  to  w^m 
the  public  of  their  danger,  or  in  not  putting  up  guards  or  bar- 
riers  to  prevent  accidents  where  the  conditions  are  such  as  to 
require  them.  From  this  it  follows  that  one  who  seeks  to 
recover  for  a  personal  injury  which  he  alleges  was  caused  by 
reason  of  the  n^ligent  omission  to  place  signs  or  signals  or  to 
put  up  guards  or  barriers  must  allege  and  prove  that  the 
street  was  unsafe  and  dangerous  without  signs  or  signals  or 
without  guards  or  barriers.  This  is  so  because  it  is  the  dan- 
gerous condition  which  requires  the  person  causing  it  to  act, 
and  it  is  his  failure  to  act  when  he  ought  to  act  which  consti- 
tutes the  negligence. 

It  is  an  axiom  of  the  law  that  negligence  is  never  presumed, 
and  hence,  in  an  action  like  the  one  at  bar,,  it  must  be  aflBrma- 
tively  made  to  appear:  (1)  that  the  interference  with 
a  street  makes  it  dangerous  or  unsafe  for  passage;  5 

(2)  that  signs  or  signals  were  required  to  warn  the 
public,  and,  if  these  are  not  sufficient,  to  allege  that  guards  or 
barriers  were  necessary ;  and  (3)  that  it  was  the  lack  of  signs 
or  signals  or  the  failure  to  place  guards  or  barriers  which  was 
the  proximate  cause  of  the  injury  and  damages  complained  of. 

By  the  statement  that  it  was  the  proximate  cause  we  do  not 
mean  that  it  must  be  alleged  in  that  specific  form.  What  we 
do  mean  is  that  it  must  be  made  to  appear  that  the  neg- 
ligence did  cause  the  injuries  complained  of.  Under  6 
certain  circumstances,  it  may  constitute  negligence, 
even  gross  negligence,  not  to  place  signs  or  signals  or  not  to 
put  up  guards  or  barriers,  but,  unless  the  n^ligence  is  the 
proximate  cause  of  the  injury  complained  of,  there  is  no  right 
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of  action  for  such  negligence  in  the  one  complaining.    Mere 
negligence,  however  groes,  gives  no  right  of  action* 

We  do  not  wish  to  be  understood  as  holding  that  all  the  es- 
sential facts  to  which  we  have  referred  must  necessarily  be 
alleged  in  direct  and  positive  terms.    If  sufficient  facts 
are  allied  from  which  the  inferences  that  the  place  7 

was  dangerous,  that  signals  or  guards  were  necessary, 
and  that  the  negligence  was  the  proximate  cause  of  the  injury 
necessarily  and  unavoidably  follow  from  the  facts  allied, 
then  the  allegations  of  the  complaint  are  sufficient  to  with- 
stand a  general  demurrer. 

These  rules  of  pleading  are  elementary,  and  it  is  not 
deemed  necessary  to  refer  to  more  than  a  few  of  the  many  au- 
thorities which  could  be  cited  on  this  subject  In  8  Bates  PL, 
etc,  2244,  the  rule  is  stated  thus: 

''Merely  averring  a  defect  and  injury  is  not  sufficient,  unless  the 
latter  appears  to  have  been  the  result  of  the  former." 

It  is  further  said : 

"So,  if  lack  of  barriers  along  the  side  of  a  walk  is  the  neglect,  it 
must  be  averred  that  plaintiff  would  not  have 'fallen  had  there  been 
fuch  guards." 

In  referring  to  this  doctrine  the  Supreme  Court  of  Wis- 
consin, in  the  case  of  Bodah  v.  Town  of  Deer  Creek,  99  Wis. 
511,  75  KW.  76,  says: 

"As  this  court  has  often  been  called  upon  to  say,  the  mere  breach 
of  a  duty  which  one  person  owes  to  another  respecting  his  personal 
safety  and  an  injury  to  such  other  do  not  constitute  actionable  negli- 
gence. There  is  still  needed  the  element  that  the  breach  of  duty 
in  a  line  of  responsible  causation  was  the  cause  which  produced  the 
injury,  and  the  facts  in  that  regard  must  be  alleged  in  the  com- 
plaint" 

In  City  of  Logansport  v.  Kihm,  159  Ind.  70,  64  N.  E. 
596,  it  is  said : 

"While  the  paragraph  describes  a  specific  defect  in  the  street,  and 
aUeges  that  the  accident  occurred  by  reason  of  that  defect,  it  whoUy 
ftdlB  to  show  that  the  defect  in  the  street  was  the  proximate  cause 
of  the  accident  and  injury." 
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In  City  of  Hammond  v.  Winslow,  38  Ini  App.  95,  70  N. 
E.  820,  in  referring  to  the  question  that  it  must  appear  from 
the  complaint  that  the  negligence  was  the  proximate  cause  of 
the  injury  in  question,  Mr.  Justice  Bobinson  says: 

"It  is  left  altogether  to  inference  that,  if  guards  had  been  main- 
tained along  the  side,  she  would  not  ha^e  faUen.  Under  a  num- 
ber of  rulings  we  think  the  complaint  must  be  held  insufficient" 

If  we  now  apply  the  rules  of  pleading  as  the  same  are 
stated  above  to  the  allegations  of  the  complaint  in  this  case, 
how  can  it  be  said  that  the  complaint  states  a  good  cause  of 
action  ?  Certainly  no  one  can  claim  that  it  is  stated  in  direct 
terms  that  the  excavation  was  dangerous.  Let  us  assume  that 
this  fact  can  properly  be  inferred  from  the  allegations  con- 
cerning the  place  where  the  excavation  was  made  and  the 
dimensions  thereof.  After  having  assumed  or  inferred  the 
dangerous  condition^  the  question  now  arises  as  to  whether 
the  condition  was  such  as  to  require  either  signs  or  guards  at 
all  times  of  the  day  and  night  There  is  no  direct  all^ation 
that  either  signs  or  guards  were  necessary ;  but  whether  they 
were  or  not  must  again  be  inferred.  In  making  these  in- 
ferences we  must,  however,  infer  that  the  respondents  were 
guilty  of  n^ligence.  While  it  is  true  that  negligence  may  be 
inferred  from  other  facts  as  a  rule  of  evidence,  and  such  is 
often  done,  can  it,  however,  with  the  same  degree  of  liberality, 
be  inferred  that  negligence  existed  from  other  facts  stated  in 
a  pleading  ?  In  other  words,  when  it  appears  from  the  plead- 
ing, as  in  the  case  at  bar,  that  an  excavation  is  being  made, 
that  the  work  is  proceeding  in  the  daytime  and  at  the  time 
the  plaintiff  fell  into  it,  the  question  at  once  arises  whether 
from  the  mere  description  of  the  excavation  and  the  place 
where  it  is  we  may  infer  that  it  was  so  dangerous  a  place  as 
to  require  the  placing  of  signs  or  guards  in  broad  daylight 
Had  the  appellant  in  direct  terms  all^d  that  the  excavation 
was  daugerous  in  daytime,  then  we  might  infer  that  signs  or 
guards  were  necessary,  and  that  a  failure  to  put  any  consti- 
tuted negligence.  The  inference  would  thus  at  least  be  a' 
natural,  if  not  wholly  an  unavoidable,  one.    Assuming,  how- 
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ever,  for  the  purposes  of  this  decision,  that  there  are  suffident 
facts  stated  from  which  it  may  be  inferred  that  the  respond- 
ents were  required  to  erect  a  sign  to  apprise  passers-by  of  the 
danger,  from  what  fact  or  facts  alleged  in  the  complaint  can 
it  be  also  inferred  that  the  absence  of  a  proper  sign  or  signal 
of  warning  caused  the  appellant  to  fall  into  the  excavation  ? 
He  allies  in  positive  terms  that  in  approaching  the  excava- 
tion "he  was  then  looking  in  another  direction*'  from  that  in 
which  the  excavation  was  located. 

From  this  it  unavoidably  follows  that  the  failure  to  erect 
a  sign  could  not  have  been  the  cause  of  appellant's  fall- 
ing into  the  excavation  for  the  reason  that  even  though  8 
a  sign,  or  any  number  of  them,  had  been  put  up  at  or 
near  the  excavation  he  would  not  have  seen  them,  and  hence 
they  would  have  been  entirely  useless  so  far  as  he  is  con- 
cerned. Any  negligence,  therefore,  that  may  have  arisen 
from  the  failure  to  place  signs  or  signals,  could  not  have  any 
effect  or  influence  in  this  case.  How  about  the  negligence  in 
failing  to  put  up  guards  or  barriers  ?  As  we  have  seen,  there 
is  no  all^tion  that  guards  were  actually  necessary,  or  that 
the  excavation  was  dangerous  in  the  daytime  without  them. 
But,  assuming  that  there  was  danger  without  guards,  the  ques- 
tion at  once  presents  itself,  what  right  have  we  to  infer  that 
appellant,  in  view  of  his  conduct  at  the  time,  would  not  have 
fallen  into  the  excavation,  although  suflScient  guards  or  bar- 
riers had  been  put  up?  While  it  is  possible  that  a  guard 
might  have  prevented  his  fall,  it  is  equally  possible  that  it 
would  not  have  done  so;  and,  in  view  that  appellant  is  per- 
haps the  only  one  who  knows  and  refuses  to  state  the  fact,  we 
have  no  right  to  create  inferences  in  his  favor. 
'  It  is  important  to  keep  in  mind  that  an  inference  in  a 
pleading  takes  the  place  of  a  positive  allegation,  and  hence 
must  naturally  and  necessarily  arise  out  of  some  fact  or  facts 
positively  stated.  An  inference  in  a  pleading,  there- 
fore, is  equivalent  to  a  positive  statement  of  an  ulti-  9 
mate  or  operative  fact  required  to  be  stated.  As  a 
matter  of  evidence,  an  inference  may  have  but  slight  force  or 
effect    It  may  only  be  more  or  less  persuasive  and  entirely 
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inconclusive,  and  still  it  may  be  considered,  since  it  is  evi- 
dentiary merely.  In  pleadings,  however,  the  inference,  to  be 
availing,  must 'stand  as  and  for  an  ultimate  fact,  and  there- 
fore must  be  clear  and  certain.  Appellant's  statements  left 
the  question  with  regard  to  his  fall  a  matter  of  conjecture 
merely.  This  is  wholly  insufficient  to  withstand  a  general 
demurrer  timely  interposed. 

It  is  also  contended  that  the  demurrer  was  properly  susr 
tained  upon  the  ground  that  the  facts  stated  in  the  complaint 
show  that  the  appellant  was  guilty  of  negligence  which  caused 
or  at  least  materially  contributed  to  the  injury  complained  of. 

In  view  that  both  associates  of  the  writer  are  of  the  opinion 
that  the  complaint  is  not  vulnerable  upon  that  ground, 
their  judgment  is  deferred  to.    Inasmuch  as  anything         10 
that  might  be  said  upon  that  phase  of  the  case  would 
still  leave  the  result  the  same,  it  is  useless  to  discuss  the 
question  at  all. 

From  what  has  been  said  it  follows  that  the  judgment  of 
the  court  below  should  be  affirmed,  with  costs  to  respondents. 
It  is  so  ordered. 

STRAUP,  J.  (concurring). 

In  concur  in  the  judgment  The  trial  court  sustained  the 
general  demurrer  to  the  complaint  for  want  of  facts.  As 
neither  the  demurrant  was  required  to  set  forth  in  the  gen- 
eral demurrer,  nor  the  court  in  passing  on  it  to  state,  the  par- 
ticulars wherein  the  complaint  was  wanting  in  facts,  we  have 
no  means  of  knowing  for  what  reason  the  court  held  the 
complaint  insufficient,  except  from  an  inspection  of  the  com- 
plaint itself.  Counsel  have  told  us  that  the  court  held  the 
complaint  bad  because  the  averments  thereof  conclusively 
show  the  plaintiff  guilty  of  contributory  n^ligence.  But 
neither  the  court  nor  the  record  tells  us  that.  The  court  hav- 
ing sustained  the  general  demurrer  for  want  of  facts  in  the 
complaint,  the  ruling  must  be  upheld  if  the  complaint  for  any 
good  reason  is  wanting  in  essential  facts,  though  the  trial 
court  did  not  give  the  best  or  proper  reason  for  its  deficioicy 
in  such  particular.    I  think  the  demurrer  was  properly  sua- 
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tained  on  the  ground  of  a  want  of  sufficient  allegations' to 
show  that  the  alleged  negligence  of  the  defendant  caused  the 
injury.  I  do  not  think  that  the  allegations  of  the  complaint 
conclusively  show  the  plaintiff  guilty  of  contributory  negli- 
gence. I  am  of  the  opinion,  also,  that  sufficient  facts  are  al- 
leged to  show  that  a  duty  was  imposed  on  the  defendants  to 
use  ordinary  care  to  guard  the  excavation  and  to  warn  and 
pl-otect  pedestrians  against  the  dangers  attending  it,  and  that 
the  defendants  had  failed  and  n^lected  so  to  do.  But  it  is 
not  sufficiently  alleged  that  the  charged  negligence  of  the  de- 
fendants— ^their  failure  to  place  guards  or  barriers  or  signs 
or  other  means  of  protection  or  warning  about  the  excava- 
tion— caused  the  plaintiff  to  fall,  or  that  h^,  by  reason  of  such 
failure  or  negligence,  was  cast  into  the  excavation.  Hence 
there  is  a  want  of  allegations  that  the  alleged  negligence 
caused  the  injury.  What  plaintiff  alleged  was,  not  that  the 
alleged  negligence  of  the  defendants  caused  him  to  be  thrown 
or  cast  into  the  excavation,  but  that  he  "fell  into^^  it  "without 
his  fault  or  negligence^'  because  of  his  walking  along  the  side- 
walk and  "failing  to  observe  the  excavation'*  for  the  reason 
that  "his  attention  was  otherwise  attracted  and  engaged  as  he 
was  then  looking  in  another  direction."  Such  allegations, 
though  they  do  not  necessarily  show  the  plaintiff  guilty  of 
contributory  negligence,  nevertheless  do  not  sufficiently  show 
that  by  reason  of  the  allied  negligence  of  the  defendants  he 
fell  or  was  cast  into  the  excavation,  and  that  the  defend- 
ants' negligence  caused  the  injury. 

McCARTY,  J.  (dissenting). 

It  is  alleged  in  the  complaint  that  the  excavation,  which 
was  twenty  feet  wide  and  eight  feet  deep,  extended  across 
the  entire  width  of  a  "certain  public  sidewalk,  part  and  par- 
cel, of  said  Washington  Avenue,  the  main  thoroughfare  of  the 
city  of  Ogden."  It  is  also  alleged  that  "defendants  had  care- 
lessly and  negligently  failed  to  erect  proper,  or  any,  guards 
or  means  to  prevent  persons  passing  along  said  walk  from 
falling  into  said  areaway,  and  had  negligently  and  carelessly 
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failed  and  omitted  to  place  any  signa  or  warnings  whatever 
of  the  existence  of  said  excavation  or  areaway."  It  is  fur- 
ther alleged  that  "plaintiff  while  walking  along  and  over 
said  sidewalk,  .  .  .  failing  to  observe  said  excavation, 
by  reason  of  the  fact  that  his  attention  was  otherwise  at- 
tracted and  engaged,  and  he  was  then  looking  in  another  di- 
rection, and  not  knowing  or  having  reason  to  know  of  the 
existence  of  said  .  ,  .  excavation,  fell  into  and  to  the 
bottom  of  said  excavation  in  said  sidewalk  tvithout  his  fault 
or  negligence,  thereby"  receiving  the  injuries  complained  of. 
It  will  be  observed  that  the  complaint  in  plain  and  concise 
language  charges  negligence  on  the  part  of  defendants  in 
failing  and  omitting  to  erect  guards  and  to  place  signs  at 
and  around  the  excavation  at  the  point  where  it  extended 
across  the  sidewalk.  And  in  equally  plain  and  concise  terms 
it  is  alleged  that  plaintiff  while  walking  along  and  over 
said  sidewalk,  with  his  attention  withdrawn  from  the  walk, 
and  while  he  was  looking  in  another  direction,  not  knowing, 
nor  having  reason  to  know,  of  the  existence  of  the  excavation, 
fell  into  it  without  fault  or  negligence  on  his  part.  Now, 
there  is  only  one  inference  which  can  be  drawn  from  these  al- 
legations, and  that  is  that  plaintiff  fell  into  the  excavation 
because  of  defendants'  negligence  in  failing  and  omitting 
to  erect  proper  and  necessary  guards  across  the  sidewalk  at 
or  near  the  point  where  the  excavation  was  made.  The 
facts  pleaded,  which,  for  the  purpose  of  determining  the  is- 
sues presented  by  the  demurrer,  are  taken  to  be  true,  preclude 
any  presumption  that  sJome  intervening  circumstance  ,or 
agency  was  the  proximate  cause  of  plaintiff's  injury.  And 
there  is  no  fact  or  element  necessary  to  make  out  a  cause  of 
action  left  to  conjecture.  In  this  class  of  cases  the  general 
rule  is  that,  where  the  facts  pleaded  show  that  the  injuries 
complained  of  were  the  proximate  result  of  defendant's  negli- 
gence, a  direct  allegation  to  that  effect  is  not  required. 

In  14  Enc  PI.  &  Pr.  386,  the  principle  is  tersely  and  well 
illustrated  in  the  following  language: 
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"In  an  action  for  negligence  it  must  appear  from  the  complaint  or 
declaration  either  by  direct  averment  or  from  the  statement  of  such 
facts  as  to  raise  the  presumption,  that  the  injury  was  the  natural 
and  proximate  result  of  the  defendant's  negligence." 

The  following  authorities  are  to  the  same  effect:  City  of 
Huntington  v.  Burke,  21  Ind.  App.  655,  52  N.  E.  415; 
Wabash  County  v.  Pearson,  120  Ind.  426,  22  N.  E.  134,  16 
Am.  St.  Rep.  325 ;  Baltimore,  etc.,  B.  Co.  v.  Kleespies,  39 
Ind.  App.  151,  76  N.  E.  1015,  78  K  K  252;  Holt  v. 
Spokane  &  P.  By.  Co.,  3  Idaho,  703,  35  Pac.  39 ;  Con.  Elec. 
L.  &  St.  B.  B.  Co.  V.  Pryor,  44  Fla.  354,  32  South.  797; 
Evansich,  Jr.,  etc.  v.  0.  C.  &  S.  F.  By.  Co.,  57  Tex.  123 ; 
San  Antonio  By.  Co.  v.  Cailloutte,  79  Tex.  341,  15  S.  W. 
390 ;  Dugan  v.  St.  P.  \&  D.  B.  Co.,  40  Minn.  544,  42  K  W. 
538;  McOehee  v.  Schiffman,  4:  Cal.  App.  50,  87  Pac  290; 
3  Suth.  Code  PL,  Pr.  &  Forms,  sections  4172,  4222. 

Counsel  for  defendants  contend  with  much  earnestness  that 
the  complaint  on  its  face  shows  that  plaintiff  was  guilty  of 
contributory  negligence,  and  that  the  ruling  of  the  trial 
court  sustaining  the  demurrer  to  the  complaint  should  be 
upheld  on  that  ground.  The  complaint  shows  that  Wash- 
ington Avenue  is  the  main  public  thoroughfare  of  Ogden 
City,  Utah,  and  that  at  the  time  of  the  accident  complained 
of  plaintiff  was  walking  on  and  along  the  sidewalk  of  this 
poiblic  and  much  used  thoroughfare,  and  while  *^s  atten- 
tion was  otherwise  attracted  and  engaged  and  he  was  look- 
ing in  another  direction,  and  not  knowing,  or  having  rea- 
son to  know,  of  the  existence  of  said  .  .  .  excavation,^' 
fell  into  it  without  fault  or  negligence  on  his  part 

A  person  walking  along  a  public  sidewalk  has  a  right  to 
presume,  and  to  act  upon  the  presumption,  that  it  contains 
no  pitfalls,  and  that  it  is  free  from  dangerous  obstructions 
(Tucker  v.  Salt  Lake  City,  10  Utah,  173,  37  Pac.  26), 
and  if  he  is  injured  by  falling  into  an  excavation,  or  by 
coming  in  contact  with  some  dangerous  obstruction  thereon 
the  mere  fact  that  his  attention  at  the  time  was  attracted 
in  another  direction  and  momentarily  withdrawn  from  the 
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sidewalk  is  not  sufficient,  under  the  great  weight  of  au- 
thority, to  raise  a  presumption  of  lack  of  ordinary  care  or 
prudence  on  his  part  And  especially  is  this  so  where,  as 
in  this  case,  it  is  alleged  in  the  complaint  that  the  injury 
complained  of  was  occasioned  "without  his  fault  or  negli- 
gence." It  is  held  in  some  jurisdictions  that  such  an  allega- 
tion in  this  class  of  cases  is  sufficient  to  overcome  any  in- 
ference that  might  otherwise  be  drawn  of  fault  or  negli- 
gence on  the  part  of  the  parly  injured.  {Street  Bd.  Co.  v. 
NoUhetmis,  40  Ohio  St.  876 ;  Penn.  B.  Co.  v.  O'Shaughne^- 
By,  122  Ind.  588,  23  N.  E.  675;  City  of  ElkhaH  v.  Whit- 
man, 122  Ind.  538,  23  N.  E.  1d6;Board  of  Corners  v.  Crevia- 
ton,  138  Ind.  89,  82  N.  E.  735;  Evansville  &  T.  E.  B.  Co. 
V.  Krapf,  143  Ind.  647,  86  N.  E.  901;  Wall  v.  Buffalo  W. 
W.  Co.  18  K  Y.  119;  Evansich,  Jr.,  etc.  v.  O.,  C.  &  8.  F. 
By.  Co.,  supra;  5  Enc  PL  &  Pr.,  5-7,  and  cases  cited  in 
notes;  Barry  v.  Terhildsen,  72  CaL  254,  13  Pac.  657, 1  Am. 
fit  Rep.  55.)  In  the  last  case  cited  the  plaintiff,  a  girl 
yiineteen  years  of  age,  started  somewhat  in  a  hurry  from  her 
home  about  nine  o'clock  in  the  morning  to  go  to  schooL  The 
defendant  owned  the  adjoining  premises,  and  in  the  side- 
walk in  front  of  his  premises  there  was  a  hole  covered  by 
a  wooden  trapdoor,  which  defendant  used  for  his  private 
convenience.  This  hole  was  only  a  few  feet  from  the 
entrance  to  the  residence  of  plaintiff.  On  the  morn- 
ing referred  to  the  hole  was  opai,  and  entirely  unguarded 
and  unprotected.  As  plaintiff  went  out  of  the  house,  her 
attention  was  attracted  for  a  moment  by  some  children  play- 
ing in  the  street,  and,  not  noticing  the  hole,  she  fell  into  it, 
and  was  seriously  injured.  She  had  been  accustomed  to 
travel  over  the  sidewalk  daily  on  her  way  to  and  from  school 
and  never  the  knew  the  hole  was  there.  The  premises  were 
on  a  populous  street  in  San  Francisco.  In  that  case  the 
cotirt>  in  the  course  of  a  well-considered  opinion  said: 

"In  our  opinion  there  is  nothing  in  the  point  that  respondent  was 
guilty  of  contributory  negligence.  A  sidewalk  of  a  street  in  a  dty 
not  near  a  crossing  may  be  taken  by  one  passing  over  it  to  be  a 
safe,  and  not  a  dangerous  place.    In  this  case  the  respondent  had 
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the  right  to  presume  that  the  sidewalk  was  in  the  same  condition  in 
which  she  had  always  found  it;  and  the  fact  that  her  attention 
was  momentarily  attracted  in  another  direction — a  thing  of  the  moat 
common  occurrence  to  travelers  along  a  street — falls  far  short  of 
that  contributory  negligence  which  in  law  defeats  an  action  for 
damages."     (Italics  mine.) 

In  7  A.  &  E.  Enc.  L.  (2d  Ed.),  411,  it  i&  said: 

"A  traveler  upon  a  street  or  highway  has  .a  right  to  depend  upon 
the  performance  of  this  duty  (the  duty  of  keeping  streets  and  high- 
ways reasonably  safe  for  public  travel)  without  special  investigation, 
and  if  injured  by  defects  thereon  of  which  he  has  no  notice,  while 
traveling  along  the  street  in  an  ordinary  manner,  and  relying  upon 
the  performance  of  duty  by  the  municipality,  he  is  not  guilty  of 
contributory  negligence." 

In  the  case  of  Tucker  v.  Sait  Lake  City,  supra,  this  court 
said: 

"All  persons  using  the  street  and  sidewalks  have  the  right  to  as- 
sume that  they  are  in  good  and  safe  condition,  and  to  regulate  their 
conduct  on  that  assumption." 

In  the  case' of  Dwyer  v.  Sait  Lake  City,  19  Utah,  521,  57 
Pae.  535,  this  court  said: 

"Although  the  respondent  had  previous  knowledge  of  the  condi- 
tion of  the  sidewalk  and  embankments,  and  undertook  to  cross  the 
embankment  on  a  dark  night  and  momentarily  forgot  about  it  yet 
such  knowledge,  undertaking,  and  forgetfulness  were  not  conclusive 
evidence  of  such  contributory  negligence  as  would  bar  a  recovery." 

The  principle  announced  in  that  case  was  reaffirmed  by 
this  court  in  the  case  of  Bowman  v.  Ogden  City,  33  Utah, 
198,  93  Pac.  561,  and  again  in  the  case  of  Bills  v.  Salt  Lake 
City,  37  Utah,  507,  109  Pac.  745.  Jennings  v.  Van  Schaick, 
108  N.  Y.  530,  15  K  E.  424,  2  Am.  St.  Rep.  459,  was  a 
case  in  which  the  plaintiff  fell  into  an  open  coal  hole  left  un- 
covered and  unprotected  in  a  crowded  city  street.  The  court 
said: 

"She  had  a  right  to  assume  the  safety  of  the  sidewalk,  and  so 
was  not  called  upon  to  give  attention  to  her  steps,  untU  in  some 
manner  warned  of  danger.    Undoubtedly  she  knew  that  vaults  and 

39  Utah— 38 


Digitized  by 


Google 


594  Thibty-Ninb  Utah. 

coal  chutes  were  common  under  and  adjoining  the  BidewalkB,  and 
that  through  the  ordinary  openings  coal  was  deposited  in  such 
vaults.  But  she  had  a  right  to  assume  that  they  were  securely 
covered,  or,  if  left  open»  were  guarded  by  some  one  to  give  warning, 
or  by  the  crib  or  box  prescribed  by  the  city  ordinance.'* 

In  a  later  case  the  same  eaurt  (PettengiU  v.  City  of  Yonh- 
ers,  116  K  Y.  668,  22  N.  E.  1095,  15  Am.  St  Eep.  442) 
said: 

"A  person  using  a  public  street  has  no  reason  to  apprehend 
danger^  and  is  not  required  to  be  vigilant  to  discover  dangerous 
obstructions,  but  he  may  walk  or  drive  in  the  daytime  or  nighttime, 
relying  upon  the  assumption  that  the  corporation  whose  duty  it  is 
to  keep  the  streets  in  a  safe  condition  for  travel  have  performed 
that  duty,  and  that  he  is  exposed  to  no  danger  from  its  neglect" 

The  case  of  City  of  Chicago  v.  BabcocJc,  143  HI.  358,  32 
N.  E.  271,  contains  the  following  clear  and  concise  state- 
ment of  the  rule: 

*'A  person  passing  iilong  a  sidewalk  in  a  city  is  required  to  use 
ordinary  and  reasonable  care  and  diligence  to  avoid  danger,  hut 
what  is  such  ordinary  and  reasonable  care  depends  upon  the  cir- 
cumstances of  each  particular  case,  and  is  a  question  of  fact  for  the 
fury.  A  pedestrian  upon  such  sidewalk  may  ordinarily  assume  that 
the  sidewalk  is  in  a  reasonably  safe  condition  for  travel.  To  hold 
that  such  person  is  absolutely  bound  to  keep  his  or  her  eyes  con- 
stantly fixed  on  the  sidewalk  in  search  for  possible  holes  or  other 
defects  would  be  to  establish  a  manifestly  unreasonable  and  wholly 
impracticable  rule."     (Italics  mine.) 

The  same  general  principle  is  announced  and  followed 
in  the  following  cases:  Topeka  Water  Co.  v.  Whiting ,  58 
Kan.  639,  50  Pac.  878,  39  L.  R  A.  90 ;  City  of  Houston  v. 
Isaaks,  68  Tex.  116,  3  S.  W.  693 ;  Brovm  v.  Stevens  et  al, 
136  Mch.  311,  99  N.  W.  12.  Under  the  doctrine  declared 
by  the  foregoing  authorities,  whidi  is  the  settled  law  of  this 
state,  I  am  cleariy  of  the  opinion  that  the  facts  pleaded  in 
this  case  did  not  warrant  the  court  in  holding  that  the 
plaintiff  was  n^ligent,  and  that  such  negligence  contributed 
to  the  accident. 

Coimsel  for  defendants  contend  that  if  a  person  passing 
along  a  sidewalk  of  a  populous  -city  in  the  daytime,  and 
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while  his  attention  is  momentarily  attracted  from  the  side- 
walk, falls  into  an  excavation  of  the  magnitude  of  the  one 
in  question,  he  is  as  a  matter  of  law  guilty  of  contributory 
negligence,  but  if,  imder  the  same  or  similar  circumstances, 
he  falls  into  an  excavation  one  or  two  feet  in  width,  or  into 
an  ordinary  coal  chute,  the  question  of  contributory  negli- 
gence in  such  case  is  one  of  fact  for  the  jury  to  determine. 
In  their  printed  brief  coimsel  say:  "No  precautions  are 
necessary  where  the  danger  is  obvious  and  unconcealed,  and 
where,  as  in  this  case,  any  person  making  reasonable  use  of 
his  faculties  must  have  discovered  the  excavation  in  time  to 
have  avoided  injury.  ...  To  charge  respondents  with 
negligence  it  must  appear  that  the  situation  was  such  that 
it  might  reasonably  be  anticipated  that  some  person  travel- 
ing along  the  sidewalk  and  using  ordinary  care  might  fall 
into  the  excavation.  Now,  how  can  it  be  said  that  it  could 
reasonably  be  anticipated  that  any  person  would  fail  to  dis- 
cover so  large  an  excavation  as  this  in  the  sidewalk  in  one  of 
the  principal  streets  of  a  city  in  broad  daylight  ?"  To  rfhow 
the  untenableness  of  this  proposition,  and  the  fallacy  of  any 
argumenc  that  may  be  made  in  support  of  it,  I  have  only 
to  invite  attention  to  the  fact  that  under  such  a  rule  the  mu- 
nicipalil/  or  private  party,  as  the  case  may  be,  making  a  dan- 
gerous excavation  of  the  size  of  the  one  in  question  across  a 
much  used  sidewalk  in  a  populous  city,  would  be  relieved 
of  the  duty  of  erecting  proper  and  suitable  guards  and  of 
placing  the  usual  and  customary  signs  or  warnings  of  dan- 
ger around  the  excavation  to  prevent  people  from  falling 
therein  who  might  have  occasion  to  pass  along  the  walk  in 
the  daytime.  In  other  words,  the  larger  and  more  danger- 
ous the  excavation,  the  less  care  would  be  required  of 
the  parties  making  and  maintaining  the  same  to  pre- 
vent people  from  falling  into  it.  And  the  question  of 
whether  a  party  falling  into  such  an  excavation  in  the  day 
time  and  receiving  an  injury  was  at  the  time  of  the  accident 
exercising  ordinary  care  for  his  own  safety  could  not  be  con- 
sidered, all  of  which  is  contrary  to  well-established  and  ele- 
mentary principles  of  the  law  of  negligence." 
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For  the  reasons  herein  stated,  I  am  of  the  opinion  that  the 
case  should  be  reversed,  with  directions  to  the  trial  court  to 
set  aside  the  judgment  of  dismissal,  reinstate  the  case,  and 
overrule  the  defendant's  demurrer. 


SLATTER  V.  OREGON  SHORT  LINE  RAILROAD 
COMPANY. 

No.  2231.     Decided  September  7,  1911.    Rehearing  Denied, 
November  11.  1911   (118  Pac.  831). 

1.  Cabbiers — Actions — Sufficiency  of  Evidence — Settino  Down 
Passenoeb  Before  Station.  E^vidence,  in  an  action  for  being 
wrongfully  and  negligently  ordered  oft  a  train  and  put  oft  at  a 
place  not  a  station,  and  before  her  destination  was  reached, 
held,  sufficient  to  sustain  a  verdict  for  plaintiff.     (Page  597.) 

2.  Cabbiers — ^Action — Instbuctions — CJonformity  to  Pleadings  and 
Issues.  Where  the  complaint,  in  an  action  against  a  carrier, 
averred  the  purchase  of  a  ticket  entitling  plaintiff  to  ride 
between  certain  points,  that  her  ticket  was  taken  on  the  train, 
and  that  before  the  train  reached  her  destination  the  defend- 
ant refused  to  carry  her  further,  and  stopped  the  train  at  a 
place  other  than  a  station,  and  in  a  rude  manner  ordered  her 
off  the  train,  and  upon  her  refusal,  with  reckless  disregard  of  the 
rights,  health,  and  safety  of  the  plaintiff  and  her  two  children, 
wrongfully  put  them  and  their  baggage  from  the  train,  well 
knowing  that  the  plaintiff  was  an  invalid,  and  there  was  evi- 
dence in  support  of  such  allegations,  instructions  submitting 
the  case  on  the  theory  of  whether  the  plaintiff,  "before  reach- 
ing her  station,  was  caused  to  alight  from  the  train"  by 
defendant's  agents,  as  she  claimed,  whether  she  was  a  pas- 
senger, as  alleged,  and  whether,  "before  her  destination  was 
reached,  she  was  caused  to  leave  the  train"  are  consistent  with 
allegations  of  the  complaint,  and  not  erroneous  as  a  submis- 
sion OD  instructions  not  in  conformity  to  the  pleadings  and 
issues.     (Page  699.) 

Appeal  from  District  Court,  Third  District;  Hon.  Geo, 
0.  Armstrong  J  Judge. 

Action  by  Edith  P.  Slatter  against  the  Oregon  Short  Line 
Railroad  Company. 

Judgment  for  plaintiflF.     Defendant  appeals. 
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Affibmed. 

P.  L.  Williams^  Oeo.  H.  Smith,  Frank  E.  NeheTcer  and 
H.  B.  Thompson  for  appellants. 

Powers  <&  Marioneaux  and  Bicey  H.  Jones  far  respondent 

STEAUP,  J. 

The  plaintiff  alleged  in  her  complaint  that  she  was  a  pasr 
senger  on  one  of  the  trains  of  the  defendant,  and  that  its 
agents  and  servants  negligently  ordered  her  off,  and  wrong- 
fully ejected  her  from,  the  train  at  a  place  not  a  station, 
and  before  her  destination  was  reached.  A  judgment  was 
had  in  favor  of  the  plaintiff,  from  which  the  defendant  has 
prosecuted  this  appeal. 

Its  chief  contention  is  that  the  court  erred  in  refusing  to 
direct  a  verdict  in  its  favor,  and  in  submitting  the  case  to  the 
jury  on  a  theory  at  variance  with  the  allegations  of  the  com- 
plaint. 

In  support  of  the  first  contention,  it  is  urged  that  the 
evidence  is  insufficient  to  show  that  the  plaintiff  was 
ordered  off,  or  ejected  from,  the  train  by  an  agent  1 

or  servant  of  the  defendant.     The  plaintiff,  on  this 
point,  testified  in  substance  that  at  McCammon,  Idaho,  she 
purchased  a  ticket  to  Dayton,   a  distance  of  about  forty 
miles.     She  boarded  the  train  at  McCammon  at  about  four 
o'clock  in  the  afternoon.     She  testified: 

''We  (she  and  her  children)  got  into  a  day  coach,  which 
was  crowded,  and  I  did  not  have  a  seat  for  quite  a  while  after 
I  got  on  the  train;  but  a  gentleman  left  the  car,  and  went 
into  the  smoker,  and  gave  me  his  seat.  One  of  the  trainmen 
came  and  called  for  tickets,  and  I  handed  him  mine.  I  had 
no  conversation  with  him  at  all.  The  train  went  quite  a  dis- 
tance and  then  slowed  up,  and  one  of  the  trainmen  came 
through  the  door.  I  looked  to  see  what  the  train  was  slow- 
ing up  for.  He  said,  This  is  your  place  to  get  off.'  I  im- 
mediately got  up,  gathered  up  the  baggage  and  the  little 
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girls,  and  went  to  the  platform ;  the  little  girls  going  first. 
When  I  got  to  the  platform,  we  were  not  at  anv  station; 
there  were  no  buildings  at  all  there.  I  asked  the  man  if  he 
would  please  back  the  train  to  the  station,  as  I  was  an  in- 
valid, and  had  not  walked  that  far  for  several  months.  He 
said  that  he  could  not  do  that ;  that  I  had  already  held  the 
train  too  long,  and  I  must  get  oflF  at  once.  He  helped  the  chil- 
dren down  and  the  baggage.  Then  he  got  hold  of  my  arm 
and  assisted  me  down  from  the  platform  to  the  ground.  The 
weather  was  cloudy,  a  drizzling  rain.  The  train  went  on, 
and  I  picked  up  the  ba^age,  and  the  little  girls  started  to 
carry  the  suit  case,  and  I  started  with  the  wrapd,  and  we 
started  back  towards  the  station.  There  was  no  house  right 
close  that  I  noticed,  and  no  walks,  only  the  roadbed.  .  .  . 
When  we  got  back  to  the  station,  I  saw  it  was  Qtimer.  I 
went  to  the  agent  and  got  him  to  telegraph  about  my  ba^age, 
and  asked  him  the  time  of  the  next  train.  I  remained  in 
the  station  two  or  three  hours,  until  the  next  train  came, 
which  I  think  was  something  after  seven  o'clock.  It  was 
nearly  dark  when  we  arrived  at  Dayton.  There  was  no 
agent  at  Dayton,  and  the  station  was  closed.'' 

On  cross-examination  she  testified:  "After  I  had  gotten 
on  the  train  and  was  seated,  some  one  in  uniform  came 
along  and  took  up  my  ticket.  I  don't  know  whether  he  was  a 
conductor,  or  brakeman,  or  what.  I  noticed  that  there  were 
letters  on  his  cap,  but  I  could  not  say  what  they  were.  I 
was  seated  in  an  ordinary  day  coach.  I  did  not  tell  him 
where  I  was  to  get  off  at.  I  simply  presented  the  ticket,  and 
he  took  it.  ...  I  don't  know  who  it  was  that  came  to 
me  and  said,  That  is  the  place  for  you  to  get  off.'  I  would 
not  know  the  man  if  I  saw  him  again.  I  was  sitting  at  the 
end  of  the  car  with  my  back  towards  the  engine,  facing  the 
rear  of  the  car.  The  gentleman  came  to  the  doorway  and  told 
me,  'This  is  your  place  to  get  off.'  .  .  .  Q.  How  do 
you  know  he  was  a  trainman  ?  A.  Well,  he  had  on  a  uni- 
form. Q.  What  do  you  mean  by  a  uniform  ?  A.  He  had 
blue  clothes  with,  it  seemed  to  me,  brass  buttons  on  it;  a 
cap  with  writing  across  here,  one  with  those  pokes  on.     He 
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liad  metal  buttons  on  his  coat  I  don't  know  whether 
they  were  brass  or  silver  color.  I  don't  know  the  difference 
in  dress  between  the  conductor  and  brakeman." 

In  response  to  questions,  she  further  testified:  "I  have 
noticed  that  the  news  agent,  the  excursion  agent^  the  tourist 
agent,  all  wear  blue  clothes  on  that  road,  too,  a  little  dif- 
ferently mada  It  is  dark  blue  cloth,  the  same  color  as  the 
others,  with  metal  buttons,  sometimes  silver,  sometimes  brass, 
with  a  cap  with  letters  on.  Sometimes  it  says  Jurist  agent ;' 
sometimes  ^advertising  agent' ;  sometimes  it  says  *news  agent' 
on  it;  whichever  it  is.  I  have  noticed  that^  and  this  man 
may  have  been  one  of  all  these,  f fom  all  I  could  tell  from 
any  lettering  on  his  cap,  or  any  particular  feature  of  his 
dress.  I  did  not  take  that  .much  notice  of  him  at  all.  .  .  . 
I  call  him  a  trainman.  He  had  a  uniform,  had  a  cap,  and 
I  concluded  he  was  a  brakeman  or  conductor.  He  did  not 
put  his  hand  on  me,  or  anything  of  that  kind.  He  was  not 
olose  enough  for  that.  He  did  not  come  in  the  car.  He 
was  standing  on  the  platform.  When  I  came  out,  he  was 
going  down  the  steps.  I  did  not  notice  whether  he  had  blue 
eyes,  or  whether  he  was  a  smooth-faced  man.  !N'othing  about 
his  size  attracted  my  attention  one  way  or  the  other." 

The  members  of  the  train  crew  testified  that  they  had  no 
knowledge  of  whether  plaintiff  was  a  passenger  on  the  train, 
whether  she  left  it  at  Gamer  or  elsewhere,  nor  of  the  circum- 
stances of  her  getting  off  or  leaving  it,  and  testified  that 
they  did  not  tell  nor  assist  her  to  get  off  at  Gamer.  The  con- 
ductor of  the  seoond  train  testified  that  he  carried  plaintiff 
from  Gamer  to  Dayton,  as  testified  to  by  her. 

We  think  this  evidence  is  sufficient  to  require  a  submission 
of  the  case  to  the  jury  for  their  finding  on  the  question  com- 
plained of. 

The  complaint,   though   somewhat  lengthy  and   a  com- 
mingling of  evidentiary  and  ultimate  facts,  yet  contains 
the  averments  that  the  plaintiff  purchased  a  ticket 
from  the  defendant,  entitling  her  to  ride  from  Mc-  2 

Oammon  to  Dayton ;  that  she  boarded  the  defendant's 
train  at  McCammon;  that  the  conductor  of  the  train  took 
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up  her  ticket,  and  that  before  the  train  reached  Dayton  "the 
said  defendant  by  its  servants  and  agents  refused  to  carry 
the  plaintiff  further,  and  stopped  said  train,  but  not  at  any 
station,  and  in  a  rude,  uncivil,  and  abusive  manner  accosted 
plaintiff  and  ordered  her  off  said  train  and  upon  her  refusal, 
wilfully,  and  grossly  neglectful  of  its  duties,  and  with  a 
high  hand  and  reckless  disregard  of  the  rights,  health,  and 
safety  of  the  said  plaintiff  and  her  two  children,  wrongfully, 
and  wantonly  ejected  them  and  their  hand  baggage  from  said 
train,  well  knowing  that  the  plaintiff  was  an  invalid,"  dtc> 

The  court,  among  other  instructions,  charged  the  jury: 
"If  the  jury  find  from  tfie  evidence  that  on  the  15th  day  of 
August,  1909,  the  plaintiff  purchased  of  the  defendant,  at 
its  station  at  McCammon,  Idaho,  a  railroad  ticket  from  Mc- 
Cammon,  in  the  state  of  Idaho,  to  Dayton,  in  the  state 
of  Idaho,  and  entered  upon  defendant's  train  for  the 
purpose  of  traveling  to  said  station  of  Dayton,  and. 
surrendered  her  ticket  to  an  agent  of  defendant  on  the 
train,  then  the  plaintiff  became  a  passenger,  and  was  en- 
titled to  be  transported  to  her  destination,  and  to  be  informed 
by  defendant  when  she  reached  her  destination,  and  the  de- 
fendant would  have  no  right  to  cause  her  to  leave  its  said 
train  until  she  reached  the  point  designated  on  the  ticket" 

The  court  also  chained:  "If  the  jury  find  from  the  evi- 
dence that  the  plaintiff  became  a  passenger  upon  defend- 
ant's train,  as  she  alleges,  and  as  explained  in  these  instruc- 
tions, and  that  before  her  destination  was  reached  she  was 
caused  to  leave  the  train  by  defendant's  agents  or  servants, 
then  the  plaintiff  is  entitled  to  recover/' 

Again  the  court  charged:  "The  court  instructs  the  jury 
that,  if  the  plaintiff  was  accepted  as  a  passenger  of  defend- 
ant and  surrendered  her  ticket  to  one  of  the  defaidant's 
employees,  and  before  reaching  her  station  she  was  caused 
to  alight  from  the  train,  as  she  claims,  and  was  not 
informed  by  defendant's  servants  that  the  train  had 
not  arrived  at  her  destination,  then  the  plaintiff  is  entitled 
to  recover  such  damages  as  will  compensate  her  for  such  in- 
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juries,  if  any  is  shown  by  the  evidence,  as  was  the  natural 
and  proximate  result  of  defendant's  act/' 

These  instructions  are  pointed  to  as  being  on  a  theory  at 
variance  with  the  allegations  of  the  complaint.  In  support 
of  it,  it  is  urged  that  in  the  complaint  it  is  alleged  that  the 
agents  of  the  defendant  "refused  to  carry  plaintiff  fur- 
ther," that  they,  "in  a  rude  and  uncivil  manner,  accosted 
her,"  and  that  they,  "with  a  high  hand  and  reckless  disre- 
gard of  her  rights,  ejected  her,"  and  that  the  court,  instead 
of  submitting  the  case  to  the  jury  on  such  allegations,  sub- 
mitted it  to  the  jury  on  the  theory  of  whether  the  plaintiff, 
"before  reaching  her  station,  was  caused  to  alight  from  the 
train"  by  the  defendant's  agents,  "as  she  claims,"  whether 
she  was  a -passenger  on  the  train,  as  alleged,  and  as  explained 
by  the  instructions,  and  whether,  "before  her  destination 
was  reached,  she  was  caused  to  leave  the  train  by  the  defend- 
ant's agents  or  servants."  Hence^we  are  told  that  the  expres- 
sions in  the  charge,  "was  caused  to  alight  from"  and  "leave 
the  train,"  were  not  equivalent  to  the  allegations  of  eject- 
ment, and  that  they  constitute  a  variance.  Then  we  are  re 
ferred  to  a  long  list  of  cases  holding  that  a  "recovery  cannot 
be  had  on  proof  of  other  acts  of  negligence  than  the  specific 
acts  alleged  in  the  complaint'*  The  expressions  and  state- 
ments of  the  charge  refer  to  and  describe  the  same,  not  dif- 
ferent, acts  and  conduct  alleged  in  the  complaint,  and  are 
consistent,  not  inconsistent,  with  the  material  and  essential 
allegations  thereof.  The  allegations  that  the  agents  of  the 
defendant  "accosted"  the  plaintiff  and  ejected  her  in  an 
"uncivil  manner,"  and  "with  a  high  hand  and  a  reckless  dis- 
regard of  her  rights,"  are  mere  verbiage  and  non-essentials, 
to  which  counsel  attach  too  much  importance. 

The  judgment  of  the  court  below  should  be,  and  therefore 
is,  afiirmed,  with  costs. 

FRICK,  C.  J.,  and  McCARTY,  J.,  concur. 
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STATE  V.  VANCE. 
No.  2248.    Decided  November  16,  1911  (119  Pac.  309). 

L    HOMICIDB — IN8TBUCTI0WB — ^BviDENCE — ObJRCTIOKS.       A    COnvlCtlOll 

for  assault  with  intent  to  murder  under  an  information  charge 
ing  murder  will  not  be  set  aside  on  the  ground  that  the  court 
erred  in  submitting  the  issue  of  murder  because  of  insufficiency 
of  the  eyldence  to  present  the  question.      (Page  605.) 

2.  Indictment  and  Information — Contiction  of  Offenses  Included 
IN  Offenses  Chabged.  Under  Comp.  Laws  1907,  sec.  4893»  au- 
thorizing the  jury  to  find  accused  guilty  of  any  offense  the  com- 
mission of  which  is  necessarily  included  in  the  offense  charged* 
or  of  an  attempt  to  commit  the  offense,  one  charged  with  murder 
by  the  combined  effects  of  kicking,  beating,  and  bruising  de- 
cedent, and  from  the  administration  of  poison,  may  be  con- 
victed of  assault  with  intent  to  murder,  though  in  a  charge  of 
murder  by  poison  without  violence  an  assault  is  not  included* 
(Page  605.) 

3.  Cbiminal  Law — ^Law  of  the  Case.  A  decision  of  the  Supreme 
Court  on  appeal  in  a  criminal  case  is  the  law  of  the  case  on  a 
subsequent  trial.    (Page  608.) 

Appeal  from  District  Court,  Third  District;  Hon.  T.  D. 
Lewis,  Judge. 

Thomas  Vance  was  convicted  of  assault  with  intent  to  mur- 
der and  he  appeals. 

Affirmed. 

J.  F.  Tobin,  F.  T.  McQurrin,  A.  J.  Weher  and  S.  A- 
Maginnis  for  appellant. 

A.  B.  Barnes,  Attorney  General,  for  the  State. 

FEICK,  C.  J. 

Appellant  was  charged  with  the  crime  of  murder  in  the 
first  degree,  and  upon  a  trial  the  jury  found  him  guilty  of 
"an  assault  with  intent  to  murder.'*  Judgment  was  duly 
entered  upon  the  verdict,  and  the  appellant  asks  us  to  re- 
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verse  the  judgment  upon  the  following  assignments  of  error: 
(1)  That  the  court  erred  in  refusing  the  request  of  appellant 
to  direct  a  verdict  of  not  guilty;  (2)  that  the  verdict  "is 
against  the  evidence;"  (3)  that  "the  verdict  of  the  jury  is 
oontrary  to  law ;"  and  (4)  that  the  court  erred  in  submitting 
the  case  to  the  jury  upon  the  charge  of  murder  *T)ecause 
there  was  insufficient  evidence  in  the  case  to  present  that 
question  to  the  jury." 

This  is  the  second  appeal  of  this  case.  Our  opinion  on' 
the  former  appeal  is  found  in  38  Utah,  1,  110  Pac.  434.  The 
information  filed  against  the  appellant  is  set  forth  in  our 
first  opinion.  Barring  the  fact  that  appellant's  children 
who  testified  against  him  at  the  former  trial  changed  their 
testimony  at  the  present  one,  and  testified  that  their  former 
testimony  with  respect  to  what  they  said  about  appellant 
kicking  and.  beating  their  mother  was  not  true,  the  evidence 
upon  the  part  of  the  state  at  the  last  trial,  with  unimportant 
exceptions,  was  substantially  the  same  as  upon  the  former  one. 
For  this  reason  we  shall  not  refer  to  the  evidence  in  detail, 
but  refer  to  the  opinion  aforesaid  for  a  complete  statement 
of  facts. 

As  appears  from  our  first  opinion  in  this  case,  the  infor- 
mation contained  three  counts.  The  state  elected  to  try  the 
appellant  upon  the  third  coimt,  in  which  it  was,  in  sub- 
stance, charged  that  he  on  the  26th  day  of  November,  1907, 
did  make  an  assault  upon  one  Mary  Vance,  and  he  did  then 
and  there  "wilfully,  unlawfully,  deliberately,  premeditatedly, 
feloniously,  and  of  his  malice  aforethought,  and  with  the 
specific  intent  to  take  the  life  of  the  said  Mary  Vance," 
strike,  kick,  beat,  and  bruise  her,  and  that  on  the  27th  day 
of  November  appellant  "wilfully,  unlawfully,  deliberately, 
premeditatedly,  feloniously,  and  of  his  malice  aforethought, 
and  with  the  specific  intent  to  take  the  life  of  the  said  Mary 
Vance,"  did  mix  and  mingle  a  fatal  quantity  of  a  deadly 
poison  with  a  certain  quantity  of  water  which  the  said  Mary 
Vance  was  then  and  there  about  to  drink,  and  did  drink,  and 
that  by  reason  of  "the  striking,  kicking,  beating,  and  bruising' 
of  the  said  Mary  Vance  by  the  said  Thomas  Vance  as  aforo- 
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said,  and  the  drinking  of  the  water  and  poison  as  aforesaid, 
the  said  Mary  Vance  became  mortally  sick  and  distempered 
in  her  body,  and  the  said  Mary  Vance  of  the  beating,  kicking, 
and  bruising  aforesaid,  and  of  the  poison  aforesaid  so  by  her 
taken,  drank,  and  swallowed  as  aforesaid,  and  of  the  mortal 
sickness  and  distemper  occasioned  thereby,  from  the  27th 
day  of  November,  A.  D.  1907,  until  the  8th  day  of  Decem- 
ber, 1907,  continually  languished,  and  so  languishing  on  the 
8th  day  of  December,  1907,  .  .  .  of  said  mortal  sick- 
ness occasioned  by  the  said  beating,  kicking,  bruising  and 
poisoning  aforesaid  died,  and  so  the  said  Thomas  Vance  the 
said  Mary  Vance,  in  the  manner  and  form  aforesaid,  wilfully 
.  .  .  did  kill  and  murder/'  On  the  former  appeal  we  held 
that  in  the  third  count  upon  which  the  appellant  was  tried  he 
was  charged  with  causing  the  death  of  his  wife  by  a  combina- 
tion of  two  causes  operating  jointly.  In  other  wordsj  that  the 
means  described  in  the  information  which,  it  was  alleged, 
produced  death  was  the  eflFects  of  the  kicking,  beating,  and 
bruising  inflicted  upon  the  body  of  the  deceased  on  the  26th 
day  of  November,  and  that  such  effects,  operating  in  con- 
junction with  the  effects  of  the  poison  which  it  was  alleged 
appellant  administered  to  her  on  the  following  day,  and 
nothing  else,  "caused  her  death.  Under  the  forgoing  charge, 
we  accordingly  held  that,  in  order  to  find  the  appellant  guilty 
of  murder,  the  jury  had  to  find  that  both  causes  operated  to- 
gether to  produce  death,  and  that  the  court  erred  in  charging 
the  jury  that  they  could  find  the  appellant  guilty  of  murder, 
although  they  found  that  the  deceased  died  from  the  effects 
of  the  kicking  and  beating  alone,  or  from  the  effects  of  the 
poison  alona  We  also  held  that,  for  the  reasons  just  stated, 
the  third  count  charged  but  one  offense. 

We  will  now  proceed  to  consider  the  assignments  of' error. 
In  answer  to  the  first  assignment,  it  is  sufficient  to  say  that 
for  the  reasons  hereafter  appearing  the  court  did  not  err  in  re- 
fusing to  take  the  case  from  the  jury  upon  appellant's  re- 
quest. 

The  fourth  assignment  is  sufficiently  answered  by  the  ver- 
dict of  the  jury.    In  view  that  the  jury  failed  to  find  the  ap- 
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pellant  guilty  of  murder,  th^  must  have  foimd  tliat  the 
evidence  in  their  judgment  was  insufficient  to  sustain  that 
charge.  The  only  other  assignment 'is  to  the  effect  that  the 
verdict  and  judgment  are  contrary  to  law.  As  al- 
ready stated,  the  jury  found  the  appellant  guilty  of  1 
having  assaylted  the  deceased  with  the  intent  to 
murder  her.  No  exception  was  taken  to  the  court's  charge 
in  which  the  jury  were  directed  that^  under  the  information 
they  might  find  the  appellant  guilty  of  an  assault  as  afore- 
said, if  the  evidence  warranted  sucji  a  finding  beyond  a  rea- 
sonable doubt.  For  the  purposes  of  this  decision,  we  shall 
assume  that  the  question  now  to  be  considered  is  properly 
presented  for  review,  either  under  the  first  or  the  third  as- 
signment or  under  both. 

Upon  the  question  raised  by  the  foregoing  assignments, 
we  think,     that  the  provisions  of  Comp.  Laws  1907,  sec- 
tion 4893,  are  material.  That  section  reads  as  fol- 
lows:    "The  jury  may  find  the  defendant  guilty  of  2. 
any  offense,  the  commission  of  which  is  necessarily 
included  in  that  with  which  he  is  charged  in  the  indictment, 
or  of  an  attempt  to  commit  the  offense." 

Nothwithstanding  the  foregoing  provision,  counsel  for  ap- 
pellant strenuously  argue  that  the  offense  of  which  appel- 
lant was  found  guilty  by  the  jury  is  not  included  within  the 
offense  with  which  he  was  charged  in  the  third  count  of  the 
information,  the  material  parts  of  which  we  have  already 
set  forth.  This  squarely  presents  the  question  of  what  of- 
fense, if  any,  is  necessarily  included  within  the  charge  of 
murder  as  contained  in  the  third  count  of  the  information. 
As  we  understand  counsel  for  appellant,  they  contend  that, 
if  the  appellant  had  been  charged  with  having  committed 
the  alleged  murder  by  kicking,  beating,  and  bruising  alone^ 
then  an  assault  with  intent  to  murder  might  be  said  to  be 
included  within  the  charge,  but,  inasmuch  as  appellant  stands 
charged  with  having  committed  the  murder  by  the  combined 
effects  of  the  kicking,  beating,  and  bruising  and  from  the  ad- 
ministration of  poison,  therefore  an  assault  with  intent  to 
murder  is  not  included.     This  conclusion  is  based  upon  two 
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grounds:  (1)  That  in  the  charge  of  murder  by  the  ad- 
ministration of  poison  without  violence  no  assault  is  present; 
and  (2)  that  inasmuch  aa  it  is  charged  that  death  was  caused 
by  a  combination  of  two  causes,  in  one  of  which  there  was  no 
violence,  therefore  the  two  causes  did  not  combine  in  the  as- 
sault, and,  imless  they  did  so,  the  assault  which  is  a  part  of 
the  offense  of  which  appellant  is  found  guilty  cannot  l^ally 
be  included  in  the  charge  contained  in  the  third  count  of  the 
information.  We  are  imable  to  grasp  the  logic  of  this  con- 
tention. Even  though  it  be  conceded  that  in  a  charge  of  mur- 
der by  poison  without  violence  an  assault  is  not  included,  yet 
in  a  charge  of  violently  kicking,  beating,  and  bruising  an- 
other  an  assault  is  necessarily  included.  It  is  true  that  it 
was  charged  that  the  alleged  murder  was  committed,  or  that 
death  was  caused  by  the  combined  effects  of  two  distinct 
causes,  but  it  is  also  true  that  the  jury  in  their  verdict  must 
also  have  found  that  the  death  did  not  ensue  from  the  C(nn- 
bined  effect  of  those  causes,  and  hence  that  the  aicts  of  ap- 
pellant did  not  cause  death  at  all,  but  that  the  deceased  died 
from  some  other  cause  or  causes.  The  appellant  was  thus 
•  found  not  guilty  of  murder,  but  was  found  guilty  of  having 
assaulted  the  deceased  with  the  intent  to  murder  her.  In 
being  charged  with  an  assault,  and  kicking,  beating,  and 
bruising  the  deceased,  the  appellant  certainly  was  charged 
with  having  committed  a  violent  assault  upon  her  person.  No 
one  can  successfully  dispute  this.  Moreover,  the  evidence  in 
support  of  that  chai^  practically  stands  imdisputed.  What 
difference  there  is  between  the  witnesses  upon  this  point 
merely  relates  to  the  extent  of  the  violence  used  by  the  ap- 
pellant, and  to  the  seriousness  of  the  injuries  that  he  inflicted 
upon  the  person  of  the  deceased.  In  view  of  this,  how  can  it 
be  seriously  contended  that  the  offense  of  an  assault  with  in- 
tent to  murder  was  not  included  in  the  third  count  of  the  in- 
formation ?  The  fact  that  it  was  necessary  for  the  jury  to  find 
that  it  was  the  combined  effect  of  the  kicking,  beating,  and 
bruising  and  the  poison  that  caused  death  before  the  appellant 
could  be  found  guilty  of  murder  has  nothing  to  do  with  the 
lesser  offense  of  an  assault  with  intent  to  murder.    The  coin- 
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bination  of  the  foregoing  causes  had  to  be  found  to  exist  and 
co-operate  before  the  appellant  oould  be  found  guilty  of  mur- 
der because  it  was  chai^d  that  he  committed  the  murder  by 
the  use  of  those  means  and  by  no  other. 

But,  when  the  jury  repudiated  the  charge  of  murder,  then 
the  only  question  left  was  whether  an  assault  with  intent  to 
commit  murder  could  legally  be  carved  out  of  the  principal 
offense  charged,  which  was  murder.  We  think  that  all  of  the 
authorities  agree  that  where  violence  is  a  necessary  ingredient 
in  committing  the  oflFense,  and  is  contained  in  the  charge  of 
murder,  then  the  lesser  offense,  namely,  an  assault  with  in- 
tent to  murder,  is  necessarily  included  in  the  principal 
charge — that  of  murder.  Ta  say  that  in  this  case  the  lesser 
offense  would  have  been  included  if  the  appellant  had  been 
charged  with  murder  by  kicking  and  bruising  and  beating  the 
deceased,  but  that  it  is  not  included  because  it  was  also 
charged  that  something  else  had  combined  and  co-operated 
with  the  foregoing  in  producing  death,  therefore  it  is  no 
longer  included,  is  to  say  that  the  lessor  is  not  included  within 
the  greater.  This,  to  our  minds,  is  no  more  logical  in  law  than 
it  is  in  physics.  The  violent  assault  which  it  is  alleged  ap- 
pellant made  upon  the  deceased  is  just  as  much  a  part  of  the 
charge  of  murder  after  he  is  charged  with  the  administration 
of  poison  as  it  was  before  the  latter  charge  was  added  to  the 
former.  If  this  be  so,  then  the  assault  with  intent  to  murder 
must  be  included  within  the  principal  charge.  The  jury  were 
thus  authorized  to  find  that,  while  the  evidence  fell  short  of 
establishing  the  fact  that  the  appellant  had  administered  any 
poison  to  the  deceased,  and  that  she  died  from  the  combined 
effects  of  the  poison  and  the  kicking,  beating,  and  bruising  yet 
that  they  from  the  evidence  were  satisfied  beyond  a  reasonable 
doubt  that  appellant  had  kicked,  beat,  and  bruised  the  de- 
ceased, and  that  he  had  done  so  with  the  intent  of  killing  her. 
The  jury  may  thus  have  found  that  he  failed  to  accomplish  his 
purpose  but  that  he  nevertheless  made  an  assault  upon  the 
deceased  with  the  specific  intent  to  kill  her. 

It  seems  to  us  that  the  authorities  imder  statutory  pro- 
visions like  ours  leave  little,  if  any,  room  for  doubt  that  the 
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offense  of  which  the  appellant  was  convicted  is  l^ally  in- 
cluded within  the  charge  contained  in  the  third  count  of  the 
information.  In  the  case  of  Ex  parte  Cumow,  21  Nev.  33, 
24  Pac.  430,  Mr.  Justice  Hawley  reviews  the  subject,  and  in 
his  characteristic  lucid  style  shows  that  an  assault  with  in- 
tent to  commit  murder  is  necessarily  included  within  the 
principal  charge  of  murder  in  case  that  acts  of  violence  are 
included  within  the  charga  The  same  conclusion  is  reached 
by  the  Supreme  Court  of  Iowa  in  the  case  of  State  v.  Parker, 
66  Iowa,  589,  24  N.  W.  226.  To  the  same  effect  are  the 
cases  of  Thomas  v.  State,  125  Ala.  45,  27  South.  920 ;  Peter- 
son V,  State,  12  Tex.  App.  655 ;  Davis  v.  State,  45  Ark.  464; 
Bush  V.  Comonwealth,  78  Ky.  268,  and  other  cases  that  it  is 
unnecessary  to  cite.  Under  a  statute  like  ours,  we  have  been 
unable  to  find  a  well-considered  case  that  holds  to  the  con- 
trary. 

The  contention  that  the  third  count  of  the  information  con- 
tained two  distinct   offenses  was  passed   on   in   the 
former  opinion  adversely  to  appellant's  contention,  3 

and  hence  is  the  law  of  the  case.    In  any  event,  how- 
ever, there  is  in  our  judgment  no  merit  to  this  contention. 

We  have  carefully  examined  the  cases  cited  by  counsel  for 
appellant,  and  in  doing  so  have  been  forced  to  the  conclusion 
that  they  have  no  application  to  the  case  at  bar. 

The  judgment  is  affirmed,  with  costs. 

McCARTT,  J.,  concurs. 

STRAUP,  J,  (concurring). 

It  is  with  some  reluctance  that  I  concur  in  the  result  affirm- 
ing the  judgment.  As  has  been  stated,  the  defendant  was 
charged  with  assaulting  and  beating  the  deceased  on  the  26th 
day  of  November  by  striking  her  with  his  clenched  fists  and 
by  kicking  her,  and  on  the  27th  day  of  the  same  month  with 
administering  to  her  a  deadly  poison,  and  that  she  from  the 
combined  effects  of  both  causes  died  on  the  8th  day  of  Decem- 
ber. The  court  instructed  the  jury  that  the  defendant  could 
not  be  found  guilty  of  murder  unless  they  found  that  the 


Digitized  by 


Google 


State  v.  Vance.  609 


death  was  the  result  of  a  combination  of  both  causes.  The 
court  further  charged  that  the  offenses  of  an  assault  with  in- 
tent to  commit  murder,  assault  and  battery,  and  simple  as- 
sault, were  offenses  necessarily  included  in  the  charged 
offense  of  first-degree  murder,  and  that  the  defendant  could 
under  the  information  be  convicted  of  any  one  of  them.  The 
jury  convicted  the  defendant  of  an  assault  with  intent  to  com- 
mit murder.  He  now  contends,  not  that  the  offense  of  an  as- 
sault with  intent  to  commit  murder  is  not  necessarily  in- 
cluded in  some  charged  offenses  of  first  degree  murder,  but 
that  it  is  not  included  in  the  particular  charged  offense  of 
first-degree  murder.  This  contention  is  based  on  the  theory 
that  in  a  charged  offense  of  murder  by  poisoning  alone  the 
offense  of  an  assault  with  an  intent  to  commit  murder  is  not 
included. 

There  are  very  respectable  courts  which  so  hold.  Then  it 
is  argued  that,  since  an  assault  with  intent  to  commit  murder 
is  not  included  in  a  charged  offense  of  murder  by  poisoning, 
the  former  offense  is  also  not  included  in  a  charged  offense  of 
murder  where,  as  here,  poisoning  is  alleged  as  an  essential  of 
the  chained  offense  of  murder,  even  though  it  is  not  alleged  as 
a  sole  but  a  co-operating  cause  of  the  death.  Hence  it  is 
claimed  that  the  court  erred  in  charging  the  jury  that  the  de- 
fendant could  under  the  information  be  convicted  of  an  as^ 
sault  with  intent  to  murder. 

It  is  alleged  that  the  defendant  on  a  day  named  unlawfully, 
willfully,  premeditatedly,  feloniously,  and  of  his  malice  afore- 
thought did  strike,  beat,  and  kick  the  deceased  with  the 
specific  intent  to  take  her  life ;  that  on  the  next  day  he  will- 
fully, etc.,  administered  to  her  a  deadly  poison;  and  that 
from  both  causes  she  died.  Now,  the  question  here  is  not  so 
much  whether  an  assault  with  an  intent  to  commit  murder  is, 
generally  speaking,  necessarily  included  in  a  charged  offense 
of  first-degree  murder,  but  whether  it  necessarily  is  included 
within  the  direct  and  specific  averments  set  forth  in  the  in- 
formation. When  that  portion  of  the  information  charging  a 
willful,  etc,  beating,  with  malice  aforethought,  and  with  an 
39  Utah— ^9 
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intent  to  take  the  life  of  the  deceased,  is  looked  to,  I  am 
readily  persuaded  that  the  offense  of  an  assault  with  intent  to 
murder  is  necessarily  included  within  those  averments. 

There  is,  however,  another  assignment  which  in  my  judg- 
ment presents  a  more  difficult  question — insufficient^  of  the 
evidence  to  sustain  the  verdict.  In  many  particulars  the  evi- 
dence on  this  trial  is  similar  to  that  on  the  first  trial.  That  is 
especially  true  in  respect  of  the  general  surroundings  of  the 
case.  The  evidence  that  the  defendant  administered  poison  to 
the  deceased,  or  that  she  died  of  mercurial  poisoning,  the  only 
poison  claimed  by  the  state  that  the  defendant  administered 
to  her,  is  not  even  as  strong  on  this  as  it  was  on  the  former 
trial.  The  evidence,  however,  I  think,  indisputably  shows  that 
the  deceased  died  from  some  kind  of  poisoning.  That,  I  think, 
is  clearly  shown  by  the  described  symptons  of  the  deceased's 
ailment,  the  character  of  her  complaints  and  sufferings,  and 
by  the  irritated,  inflamed,  and  congested  condition  of  the  mem- 
branes of  the  stomach  and  intestines  of  the  deceased  as  dis- 
closed by  the  autopsy,  and  as  testified  to  by  the  physicians 
and  chemists.  The  state  contended  that  the  defendant  ad- 
ministered to  the  deceased  bichloride  of  mercury  in  water, 
and  that  that,  together  with  his  beating  her  on  the  previous 
day,  was  the  cause  of  her  death.  The  defendant  contended 
that  she  died  from  an  overdose  of  oil  of  savin  taken  by  her  to 
relieve  a  suppressed  menstruation.  As  testified  to  by  the  ex- 
perts both  bichloride  of  mercury  and  oil  of  savin  are  irritant 
poisons.  From  an  autopsy  and  a  chemical  analysis  of  portions 
of  the  deceased's  internal  organs  no  trace  of  mercury  was 
found.  The  described  ailments  and  suffering  of  the  deceased, 
and  the  congested  and  irritated  condition  of  .her  internal  or^ 
gans,  are,  as  testified  to  by  all  the  physicians,  as  readily  trace- 
able to  a  poison  of  oil  of  savin  as  bichloride  of  mercury.  Even 
the  experts  for  the  state  would  not  venture  an  opinion  that 
the  congested  and  irritated  condition  of  the  deceased's  organs 
was  due  to  mercurial  poisoning,  or  that  she  died  from  such 
a  cause.  All  that  they  testified  to  in  that  regard  was  that 
bicholoride  of  mercury  would  produce  the  conditions  found 
by  them;  but  they  also  testified  that  an  overdose  of  oil  of 


Digitized  by 


Google 


State  v.  Vance.  611 


savin  would  produce  the  same  conditions.  And  there  was  as 
much,  if  not  more,  evidence  tending  to  show  that  the  deceased 
herself  took  an  overdose  of  oil  of  savin,  as  that  the  defendant 
administered  to  her  bichloride  of  mercury.  But  I  need  not 
go  into  details  of  that,  for  the  jury  evidently  were  satisfied 
that  the  evidence  was  not  suflScient  to  justify  them  in  finding 
that  the  defendant  administered  to  the  deceased  bichloride  of 
mercury,  or  that  she  died  from  such  a  cause.  I  have  referred 
to  the  matter  only  for  the  purpose  of  showing  that  the  de- 
ceased died  from  some  kind  of  poisoning.  The  jury,  evi- 
dently reaching  the  conclusion  that  the  evidence  would  not 
justify  them  in  finding  that  the  defendant  administered 
poison  to  the  deceased,  naturally  turned  to  a  consideration  of 
the  further  question  of  an  assault  with  an  intent  to  kill.  And 
the  determination  of  the  question  of  whether  the  verdict  ren- 
dered by  them  is  supported  by  the  evidence  involves  a  review 
of  the  evidence  with  respect  to  the  beating  and  kicking  of  the 
deceased  by  the  defendant  on  the  26th  day  of  November. 

The  most  important  evidence  on  that  question  is  the  dying 
declaration  of  the  deceased,  made  but  a  short  time  before  difr- 
solution,  and  while  she  was  very  weak,  and  made  in  the  pres- 
ence of  the  county  attorney  and  a  deputy  sheriff  in  response 
to  questions  propounded  to  her,  and  subsequently  reduced  to 
writing  and  signed  by  her.  The  language  in  the  statement 
was  not  her  language,  but  that  of  the  county  attorney  in  pro- 
pounding questions  to  her,  and  to  which  she  made  responses 
yes  or  no.  The  statement  signed  by  her  is  that:  The  "said 
Thomas  Vance  did  on  the  26th  day  of  November,  1907,  sit 
down  to  a  meal,  and,  seeing  that  his  coffee  was  filled  too  full, 
addressed  this  affiant  as  follows:  ^God  damn  you,  Fll  bust 
your  head  with  this.  I'll  learn  you  to  pour  me  so  much 
coffee.'  And  said  Thomas  Vance  then  and  there  threw  said 
coffee  and  the  cup  holding  the  same  at  this  affiant  That 
said  cup  did  not  strike.this  affiant,  whereupon  said  affiant 
(defendant)  seized  this  affiant,  and  began  violently  to  beat 
her  upon  the  head  with  his  fists,  knocking  her  to  the  floor 
That  she  thereupon  arose,  started  for  the  door,  but  that  the 
said  Thomas  Vance  again  seized  her,  and  then  and  there  said 
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to  this  aflBant,  'Now,  God  damn  you,  I'll  kill  you  this  time/ 
whereupon  said  Thomas  Vance  shook  this  affiant  by  the  neck 
in  a  violent  manner,  causing  her  body  to  strike  the  stove,  and 
ho  then  and  there  slammed  her  body  against  the  floor  re- 
peatedly, thereby  causing  affiant  to  lose  consciousness.  That 
the  following  named  children  of  this  affiant  and  said  Thomas 
Vance  were  present  while  said  Thomas  Vance  was  beating 
this  affiant  as  aforesaid,  to  wit:  Lena  Vance,  Edward  Vance, 
Florence  Vance,  and  Albert  Vance.'' 

An  Assyrian  woman,  an  itinerant  peddler,  testified  that 
she,  while  peddling  on  the  26th  day  of  November,  called  at 
the  back  door  of  the  deceased  and  the  defendant's  house,  and 
rapped  at  the  door.  The  door  was  partly  opened,  and  she  then 
saw  the  deceased  lying  on  the  floor  near  the  stove,  and  that 
the  deceased  spoke  to  her  something  like  "police"  or  ''please 
police,"  that  the  defendant  stood  near  the  deceased  and 
kicked  her  once,  and  then  slammed  the  door  shut.  She  did  not 
state  with  what  force  or  violence  the  defendant  kicked  the 
deceased,  nor  was  she  able  to  state  with  any  certainty  upon 
what  portion  of  the  body  the  deceased  was  kicked. 

Another  witness,  a  neighbor  of  the  deceased,  testified  that 
she  saw  the  deceased  come  out  of  the  house,  and  that  she  told 
the  witness  to  telephone  for  the  police.  When  asked  what  for, 
she  said  "that  brute  which  I  call  my  husband  is  killing  me," 
and  that  then  "she  tried  to  go  in  the  door.  It  slammed,  and 
she  had  to  force  her  way  in,"  where  the  defendant  was,  and 
from  whence  she  had  just  come. 

The  two  oldest  children  of  the  defendant,  about  twelve  and 
eight  years  of  age  at  the  time  of  the  alleged  assault,  and  about 
fourteen  and  ten  at  the  time  of  the  trial,  testified  that  their 
parents  on  the  26th  day  of  November  had  some  trouble  at  the 
dinner  table.  When  the  deceased  brought  the  defendant 
coffee,  he  asked  her  not  to  fill  the  cup.  She  did  not  hear  him, 
and  brought  the  cup  too  full.  He  s^id :  "Didn't  I  tell  you 
not  to  fill  my  cup  full?"  She  said:  "I  didn't  hear  you." 
He:  "You  better  say  you  did."  She:  "Well,  I  won't  do  it, 
for  I  never  heard  you."  Then  he  jumped  up,  and  threw  the 
coffee  at  her,  and  then  the  cup,  but  did  not  hit  her  with  it 
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Then  he  picked  up  a  chair.  She  said :  "Tom,  don't  you  hit 
me  with  that  You  set  it  down."  He  set  the  chair  down,  and 
then  ran  to  her  and  shoved  her  down  near  the  stove.  She 
jumped  up  and  ran  out  of  doors  on  the  back  porch.  He  tried 
to  shut  her  out,  but  she  got  back  in  before  he  could  get  the 
door  closed,  and  that  was  all  that  happened.  They  further 
testified  that  the  defendant  did  not  kick  nor  strike  her,  but 
that  he  took  hold  of  her  and  threw  or  shoved  her  to  the  floor, 
and  that  he  made  no  threat  to  kill  her.  These  children  on  the 
former  trial  testified  that  the  defendant  struck  the  deceased 
with  his  fists,  that  he  kicked  her,  and  one  of  them,  that  he 
said,  "God  damn  you,  I'll  kill  you ;"  but  much  evidence  was 
adduced,  and  some  by  wholly  disinterested  witnesses,  to  show 
that  the  testimony  of  the  children  on  the  former  trial  was  in- 
duced and  influenced  by  a  sister  of  the  deceased,  in  whose 
charge  they  were  most  of  the  time  from  the  death  of  the  de- 
ceased to  the  time  of  the  first  trial,  and  that  she  coached  them 
and  rehearsed  their  testimony,  and  told  them  that>  if  they 
would  not  testify  as  directed,  they,  too,  like  their  father, 
would  be  imprisoned.  That  sister  was  a  witness  for  the  state, 
and  hostile  to  the  defendant.  She  was  thoroughly  impeached. 
The  testimony  of  the  children  on  the  former  trial,  of  course, 
was  not  evidence  on  this  trial  to  establish  the  facts  so  for- 
merly testified  to  by  them.  It  was  evidence  only  affecting 
their  credibility  and  the  weight  of  their  testimony  with  re- 
spect to  the  facts  testified  to  by  them  on  this  trial. 

The  evidence,  without  dispute,  shows  that  there  were  no 
marks,  nor  bruises,  nor  wounds  found  on  the  deceased's  body, 
and  that  there  were  no  external  or  internal  indications  that 
any  violence  had  been  committed  upon  her  except  the  testi- 
mony of  the  sister,  who  testified  that  on  the  27th  she  saw  a 
•black  place  swollen  up  under  the  right  thigh  of  the  deceased, 
about  even  with  the  lower  portion  of  the  vagina,  and  the  at- 
tending physician  who  testified  that  some  time  after  the  de- 
ceased was  removed  to  the  hospital  he  found  a  black  and 
blue  mark — ^a  discoloration  of  the  skin — on  the  upper  part  of 
the  inside  right  thigh.  But  the  physician  also  testified  that 
the  discoloration  was  not  indicative  of  any  serious  injury, 
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and  that,  as  testified  to  by  all  other  physicians,  the  death  was 
not  due  to  violence,  and  could  not  be  attributed  to  such  a 
cause.  Other  physicians,  the  undertakers,  and  other  wit- 
nesses who  had  carefully  examined  the  body  at  the  morgue 
with  a  view  of  ascertaining  whether  any  violence  had  been 
committed  on  the  deceased,  testified  that  they  did  not  even 
find  the  black  and  blue  mark  testified  to  by  the  sister  and 
the  attending  physician. 

The  evidence  undoubtedly  shows  that  the  defendant  com- 
mitted an  assault  anfl  battery  on  the  deceased.  Of  course,  an 
assault  with  intent  to  kill  may  be  inferred  from  the  character 
and  degree  of  violence  of  an  assault,  though  imaccompanied 
by  threats.  But,  to  justify  the  inference,  the  natural  and 
probable  consequences  of  the  committed  acts  of  the  assault 
must  be  such  as  to  cause  death  or  do  great  bodily  harm.  That 
is  to  say,  the  inference  would  not  be  justified  from  a  mere 
slap  of  the  hand,  or  ordinarily  from  striking  with  the 
clenched  fist,  nor  even  from  a  kick,  unless  the  circumstances 
and  the  degree  of  violence  attending  it  are  such  as  to  show 
that  the  committed  act  naturally  and  probably  tended  to 
cause,  or  was  intended  to  produce,  great  bodily  harm.  When 
the  evidence  independently  of  the  dying  declaration  is  con- 
sidered, it  is  very  doubtful  if  there  is  sufficient  evidence  to 
show  that  the  defendant  assaulted  the  deceased  with  intent 
to  kill  her.  When  so  considered,  the  only  evidence  to  show 
the  assault  is  the  testimony  of  the  peddler  that  the  defendant 
kicked  the  deceased  once  while  she  lay  on  the  floor,  of  the 
children  that  he  in  a  quarrel  took  hold  of  her  and  shoved  or 
threw  her  down,  but  that  he  neither  struck  nor  kicked  her, 
and  the  fact  that  a  black  and  blue  marie  was  found  on  the 
upper  part  of  the  inside  of  the  thigh  of  the  deceased.  Of 
course,  it  shows  the  defendant  to  be  a  bad  man,  and  guilty 
of  cruelty  and  battery.  That  a  jury,  however,  from  such 
acts  alone  may  also  infer  an  intent  to  kill,  I  think  is  very 
doubtful.  From  the  statements  contained  in  the  dying  declar- 
ation that  the  defendant  violently  beat  the  deceased  on  the 
head  with  his  fist,  that  he  knocked  her  down,  that,  when  she 
arose,  he  seized,  and  violently  threw  her  against  the  stove, 
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and  slammed  her  body  repeatedly  on  the  floor  with  Buch  vio- 
lence that  she  lost  oonsdousnessy  aad  that  the  committed  acts 
were  accompanied  with  a  threat  to  kill,  I  think  an  intent  to 
kill  may  be  inferred.  But  it  should  be  remembered  that  by 
an  unbroken  line  of  authorities  dying  declarations  are  re- 
ceivable in  evidence  only  in  cases  of  homicide  and  where  the 
death  of  the  declarant  is  the  subject  of  the  charge  of  homi- 
cide and  the  circumstances  of  his  death  are  the  subjects  of  the 
declaration.  Now,  the  dying  declaration  of  the  decedent  was 
properly  admitted  in  evidence,  for,  under  the  charge  in  the 
information,  the  death  of  the  declarant  and  the  circiunstances 
and  the  cause  thereof  were  the  subjects  of  the  charge  of  homi- 
cide; and  it  was  receivable  and  applicable  to  the  prosecution 
for  homicide  in  whatever  degree,  first  or  second  degree  mur- 
der, or  manslaughter.  Query:  Was  it  also  applicable  to 
the  prosecution  of  an  oflFense  not  amounting  to  homicide,  an 
assault,  an  assault  and  battery,  or  assault  with  intent  to  kill  ? 
Clearly,  under  the  authorities,  had  the  defendant  been 
charged  with  only  the  oflFense  of  an  assault  with  intent  to 
murder,  the  dying  declaration  of  the  deceased  would  not  have 
been  applicable  to  that  kind  of  a  prosecution,  and  would  in 
Buch  case  have  been  inadmissible.  Now,  the  jury,  upon  all 
the  evidence  adduced,  including  the  dying  declaration,  find- 
ing that  the  alleged  cause  of  the  death  was  not  sustained,  and 
finding  the  defendant  not  guilty  of  homicide  in  any  degree 
or  of  any  kind,  could  they  then  consider  the  dying  declaration 
applicable  to  the  prosecution  or  charge  of  an  assault  with 
intent  to  murder  ?  If  so,  then  why  would  not  dying  declara- 
tions be  receivable  and  applicable  in  a  prosecution  where  an 
assault  with  intent  to  murder,  with  its  included  lesser  offenses, 
was  the  sole  charge  ?  It  is  just  as  probable  that  the  jury,  un- 
directed as  they  were,  considered  the  dying  declaration  ap- 
plicable to  the  included  offense  of  an  assault  with  intent  to 
kill  as  to  the  charged  offense  of  homicide,  or  any  included 
offense  of  homicide.  And  I  am  inclined  to  think,  unless 
warned  or  directed  not  to  do  so,  they  had  the  right  to  so  con- 
sider it,  or,  more  properly  speaking  perhaps,  the  aggrieved 
party  could  not  complain  if  it  was  so  considered,  he  not  hay- 
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ing  requested  that  the  consideration  of  the  evidence  should 
be  restricted  or  limited  to  the  charged  or  an  included  oflf^ise 
of  homicide,  and  to  the  cause  of  the  death  of  him  who  was 
the  subject  of  the  charge  of  homicide;  for  the  rule  is  well 
settled  that  if  evidence  is  properly  admissible  for  one  pur- 
pose, but  may  be  improperly  applied  by  the  jury  for  another, 
the  party  who  may  be  aggrieved  by  such  misapplication 
should  seasonably  request  the  court  to  direct  the  jury  to 
properly  restrict  it  This  the  defendant  did  not  do.  So, 
even  though  it  should  be  held  that  the  'dying  declaration 
should  have  been  restricted  to  a.  consideration  of  the  charged 
or  an  included  offense  of  homicide,  and  to  the  cause  of  the 
death  of  the  declarant  who  was  the  subject  of  the  charge  of 
the  homicide,  and  should  not  have  been  considered  by  the 
jury  as  applicable  to  the  offense  of  an  assault  with  intent  to 
kill  or  any  less^  offense,  still,  the  evidence  being  let  to  the 
jury  without  objection  and  without  request  that  a  considera- 
tion of  it  be  restricted,  I  am  inclined  to  the  opinion  that  I, 
on  a  review  of  the  evidence  to  determine  its  sufficiency  to 
support  the  verdict,  should  consider  it  as  it  was  so  let  to  the 
jury.  I  am  not  disposed  on  a  review  of  sufficiencgr  of  evi- 
dence to  support  a  verdict  to  determine  that  question  from  a 
consideration  of  evidence  only  which  I  think  was  properly 
admitted  or  which  only  should  have  been  considered  by  the 
jury,  and  discard  the  rest  in  the  absence  of  an  exception  and 
assignment  challenging  the  ruling  whidi  let  the  improper 
evidence  in  or  misdirected  the  jury  in  the  application  of  it 
Hence,  when  the  whole  of  the  evidence,  including  the  dying 
declaration,  is  considered,  I  am  of  the  opinion  that  the  evi- 
dence is  sufficient  to  suj^rt  the  verdict.  True,  the  state- 
ments of  the  deceased  were  somewhat  weakened  because  made 
at  a  time  when  she  was  very  feeble  and  could  only  with 
difficulty  respond  to  questions  propounded  to  her,  and  because 
there  were  no  marks  or  bruises  or  wounds  found  on  her  body, 
except  the  black  and  blue  mark  on  her  thigh,  and  no  other 
external  or  internal  indications  that  any  violence  had  been 
committed  on  her.  It  may  be  said  with  considerable  force, 
that,  if  the  violence  had  been  inflicted  on  her  head  and  body 
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as  described  by  her,  some  marks  or  bruises  or  woimds  other 
than  that  found  on  the  thigh  wotdd  have  been  formd.  But 
I  think  these  were  matters  for  the  consideration  of  the  jury. 
It  was  within  their  province  to  determine  the  truth  of  the 
statements  contained  in  the  dying  declaration  and  the  weight 
to  be  given  them.  They  evidently  believed  the  statements  to 
be  true,  and  I  am  not  prepared  to  say  that  they  had  not  the 
ri^t  to  so  believe  and  to  find  the  facts  as  therein  stated. 
I  therefore  con^jir. 


KEID  V.  SAN  PEDBO,  LOS  ANGELES  &  SALT  LAKE 
BATLBOAD  COMPANY. 

No.  2192.    Decided  November  24,  1911  (118  Pao.  1009). 

1.  RAnjK>AD9— KnjjQTG  Animals — ^Swtbt  on  Right  of  Wat 
Thbouoh  Oatu.  Under  Compf  Laws  1907,  sec.  466zl»  prorld- 
Ing  that,  when  a  railroad  company  proTldes  gatei  for  prlrate 
crossings  for  the  convenience  of  the  owners  of  the  lands  through 
which  Its  road  passes,  such  owner  shaU  keep  the  gates  dosed 
when  not  In  actual  use,  and  If  he  faUs  to  do  so,  and  In  con- 
sequence his  animal  strays  on  Its  road  and  Is  Injured,  he 
cannot  recover  therefor — the  animal  having  entered  through 
such  gate,  left  open  through  no  fault  of  the  company,  and 
having  been  killed  by  Its  train  through  no  fault  of  Its  trainmen, 
It  Is  not  Uable.     (Page  621.) 

S.  Railroads — ^Knxnfo  Animals— Plage  or  Bntbt  on  Right  of 
Wat — BviDENCK.  There  being  no  direct  evidence  where  an 
animal  killed  by  a  train  got  on  the  right  of  way,  the  owner, 
having  the  burden  of  proof,  cannot  recover  on  evidence  that 
the  right  of  way  fence  was  down  a  mile  from  the  accident; 
it  appearing  that  In  the  immediate  vicinity  of  the  accident 
a  gate  was  open,  for  which  the  company  was  not  liable^  and 
the  evidence  being,  at  least,  as  strong  that  she  entered  there  as 
through  the  broken  fence.    (Page  621.) 

S.  RAnaoADs— KnxjNO  Anhcals—Rioht  or  Wat  Fkno»— Bvidbnob. 
Evidence,  in  an  action  for  the  killing  of  animals  by  a  train, 
held,  sulBcient  to  go  to  the  jury  on  the  question  of  their  having 
entered  on  the  right  of  way  at  a  point  where  the  company 
had  left  unfenced  more  ground  than  reasonably  necessary  for 
station  grounds,  and  which,  therefore,  it  was  its  duty  to  fence. 
(Page  622.) 
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Appeal  from  District  Court,  Third  I>istrict;  Hon.  Oeo. 
0.  Armstrong,  Judge. 

Action  by  Janet  A.  Eeid  against  the  San  Pedro,  Los 
Angeles  &  Salt  Lake  Railroad  Company. 

Judgment  for  plaintiff.     Defendant  appeals. 

Affibmed  in  paet  and  ebversed  in  pabt,  and  remanded. 

Statement  of  Facts. 

This  action  was  brought  by  respondent  to  recover  dam- 
ages for  the  killing  of  certain  cattle  by  the  trains  of  appel- 
lant. Four  separate  and  distinct  causes  of  action  are  set  forth 
in  the  complaint. 

It  is  alleged  in  the  first  cause  of  action  that  appellant's  rail- 
road passes  through  certain  lands  in  Salt  Lake  County,  Utah, 
owned  and  improved  by  private  owners ;  that  appellant  care- 
lessly and  negligently  permitted  the  fence  along  its  line  of 
railroad  where  the  same  passes  through  the  lands  mention^ 
to  be  broken  and  in  poor  repair  and  become  down  so  that  cat- 
tle had  an  easy  passage  through  the  same;  that  appellant 
"carelessly  and  n^ligently  left  and  permitted  to  remain  open 
a  gate  along  the  line  of  said  railway  at  said  point,  and  plain- 
tiff (respondent)  does  not  know,  and  therefore  is  unable  to 
state,  whether  the  fence  was  down  or  the  gate  left  open,  and 
because  thereof  a  three  year  old  heifer  of  the  plaintiff  strayed 
on  the  right  of  way  of  said  defendant  company,  and  defend- 
ant so  carelessly  and  negligently  operated  its  train  that  it 
ran  on  and  over  said  heifer."  * 

In  the  second  cause  of  action  it  is  alleged  that  at  Riter, 
Salt  Lake  County,  Utah,  appellant's  railroad  passes  through 
lands  owned  and  improved  by  private  owners;  that  appellant 
at  said  point  maintains  what  is  called  an  "open  switch;" 
that  on  the  north  side  of  the  track  for  half  a  mUe  where  the 
same  passes  through  the  lands  mentioned  there  is  no  fence 
along  the  right  of  way,  and  on  the  south  side  of  the  trade, 
and  only  a  few  feet  therefrom,  is  a  large  ditch,  and  on  the 
south  side  of  the  ditch  is  a  fence ;  that  at  or  near  the  ends  of 
the  open  switch  a  fence  runs  across  the  right  of  way  and 
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a  cattle-guard  is  placed  on  the  track  between  the  ends  of 
these  cross-fences.  It  is  further  all^d  that,  because  of  the 
absence  of  any  fence  on  the  north  side  of  the  track,  cattle  are 
permitted  to  go  on  said  right  of  way,  and  that  on  the  approach 
of  a  train  the  cattle  are  frightened  and  run  ahead  of  said 
train  until  they  come  to  the  cross-fences,  which  they  follow 
until  they  come  to  the  cattle-guards,  thence,  seeing  an  open 
space  between  the  fences,  endeavor  to  pass  through  and  are 
caught  in  the  cattle-guard  and  killed  by  the  train;  that  ap- 
pellant has  maintained  said  open  switch  and  conditions  above 
described  for  several  years;  that  on  or  about  the  8th  day  of 
December,  1908,  four  three  year  old  heifers  belonging  to  re- 
spondent were,  through  the  negligence  of  appellant  in  main- 
taining said  open  switch  and  conditions  above  described,  and 
through  the  appellant  negligently  and  carelessly  operating 
said  train,  run  over  and  killed. 

The  facts  alleged  in  the  third  and  fourth  causes  of  action 
regarding  the  conditions  existing  at  the  open  switch  are  sub- 
stantially the  same  as  those  alleged  in  the  second  cause  of 
action. 

In  its  answer  appellant  admits  its  corporate  existence  and 
ownership  of  the  railroad  mentioned;  admits  the  killing  of 
the  cattle  described  in  the  complaint;  admits  that  at  Riter  it 
maintains  an  open  switch,  and  that  on  the  north  side  of  its 
track  at  that  point  for  half  a  mile  there  is  no  fence  along  its 
right  of  way;  admits  the  existence  of  the  ditch,  the  wing 
fences  running  across  the  right  of  way,  and  the  cattle-guards 
as  described  in  respondent's  complaint ;  but  denies  the  allega- 
tions of  negligence  contained  in  the  complaint;  and,  as  a 
further  defense,  alleges  "that  at  said  Riter  there  is  a  station 
and  necessary  station  grounds  maintained  by  the  defendant, 
which  said  station  grounds  are  kept  open  and  unobstructed  to 
afford  necessary  and  proper  ingress  and  ^ress  to  and  from 
said  station  of  Riter.'' 

A  trial  was  had  which  resulted  in  a  verdict  for  respondent 
on  each  of  the  four  causes  of  action.  From  the  judgment 
entered  on  the  verdict,  appellant  prosecutes  this  appeal. 
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Fennel  Cherrington  and  D(ma  T.  Smith  for  appellants 
Allen  T.  Sandford  for  respondent 

McCAE-TT,  J.,  after  stating  the  facts  as  above,  rendered 
the  opinion  of  the  court. 

It  is  contended  on  behalf  of  appellant  that  the  evidence  is 
insufficient  to  support  the  verdict  because  it  fails  to  diow 
where  and  under  what  circumstances  the  cattle  sued  for  got 
upon  the  right  of  way. 

The  evidence  shows  that  the  cow  mentioned  in  the  first 
cause  of  action  was  being  pastured  on  land  that  was  fenced, 
improved,  and  owned  by  a  private  party,  and  through  which 
appellant's  railroad  was  constructed  and  maintained;  that 
respondent  did  not  own  the  land,  but  was  pasturing  her  stock 
thereon  by  permission  of  the  owner  at  the  time  the  cow  was 
killed ;  that  the  fence  inclosing  appellant's  right  of  way  was 
down  and  out  of  repair  about  one  mile  west  of  the  point 
where  the  cow  was  killed;  that  two  gates  opening  into  the 
right  of  way  in  the  immediate  vicinity  of  the  place  where 
the  accident  occurred,  which  were  installed  and  maintained 
by  appellant  for  the  benefit  and  convenience  of  the  owner  of 
the  land  through  which  the  railroad  passes  and  upon  which 
the  cow  was  being  pastured,  had  been  left  open  almost  con- 
tinuously prior  to  the  accident. 

It  is  not  contended,  nor  even  suggested,  that  these  gates, 
which  were  in  good  condition,  were  used  or  left  open  by  ap- 
pellant.  In  fact,  the  evidence,  what  there  is  on  this  point, 
tends  to  show  that  the  appellant  was  in  no  wise  responsible 
for  the  gates  being  left  open.  Respondent  contends  that  the 
judgment,  in  so  far  as  it  is  based  on  the  first  cause  of  action, 
should  be  affirmed  regardless  of  whether  the  cow  got  on  the 
right  of  way  through  the  broken  fence  or  the  open  gate.  In 
his  brief  counsel  for  respondent  says :  *T!n  the  first  cause  of 
action  the  evidence  showed  the  fence  down  and  gate  open. 
.  .  .  It  is  immaterial  whether  the  heifer  strayed  on 
through  an  inviting  open  gate  or  an  enticing  open  fence; 
.     .     .     either  gives  the  verdict  to  the  plaintiff." 

Comp.  Laws  1907,  section  456x1,  provides: 
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"Wheneyer  such  railroad  company  shall  provide  gates  for  private 
crossings  for  the  convenience  of  the  owner  of  the  lands  through 
which   such    railroad    passes,   such    owner   shall   keep    such 
gates   closed  at  all  times  when  not  in  actual  use,  and   if  1 

such    owner   fail   to   keep   such   gates   closed,    and    in    con- 
sequence  thereof  his   animal   strays   upon   such   railroad,   and   Is 
killed   or   injured^  such   owner   shall   not   be   entitled   to   recover 
damages  therefor." 

Under  this  statute,  if  the  cow  entered  upon  the  right  of 
way  through  the  open  gate,  appellant  cannot  he  held  liable 
for  her  loss;  there  being  no  evidence  of  negligence  on  the 

Zit  of  trainmen  at  the  time  she  was  killed. 
There  is  no  direct  evidence  as  to  where  the  cow  got  onto  the 
-xxght  of  way.     It  is  conceded,  however,  that  she  was  killed 
in  the  inmiediate  vicinity  of  the  gate  mentioned,  and, 
as  shown  by  the  evidence,  about  one  mile  from  the  2' 

point  where  the  fence  inclosing  the  right  of  way  was 
down  and  out  of  repair.  The  inference,  therefore,  is  just 
as  strong,  if  not  stronger,  that  she  entered  upon  the  right  of 
way  through  the  open  gate  as  it  is  that  she  entered  through 
the  fence  at  the  point  where  it  was  out  of  repair.  The  plain- 
tiff held  the  affirmative,  and  the  burden  was  on  her  to  estab- 
lish the  liability  of  the  defendant  by  a  preponderance  of  the 
evidence.  It  is  a  familiar  rule  that  where  the  undisputed  evi- 
dence of  the  plaintiff,  from  which  the  existence  of  an  essen- 
tial fact  is  sought  to  be  inferred,  points  with 'equal  force  to 
two  things,  one  of  which  renders  the  defendant  liable  and 
the  other  not,  the  plaintiff  must  fail.  So  in  this  case,  in  or- 
der to  entitle  respondent  to  recover  it  was  essential  for  her 
to  show  by  a  preponderance  of  the  evidence  that  the  cow  en- 
tered upon  the  right  of  way  through  the  broken  down  fence. 
This  the  respondent  failed  to  do. 

We  are  of  the  opinion  that  the  verdict  rendered  on  the 
first  cause  of  action  is  not  supported  by  the  evidence,  and 
that  the  trial  court  should  have  directed  a  verdict  for  ap- 
pellant on  that  cause  of  action  in  accordance  with  appellant's 
request.  (Rhinea  v.  Chicago,  etc.  R.  R.  Co.,  75  Iowa,  579,  39 
K  W.  912;  Morrison  v.  N.  Y.,  etc./R.  R.  Co.,  32  Barb.  (N. 
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Y.)  575;  Bremmer  v.  Green  Bay,  etc.  B.  R.  Co.,  61  Wis. 
114,  20  N.  W.  687.)  /^  , 

The  animals  mentioned  in  the  second,  third,  and  fourth 
causes  of  action  were  killed  at  or  near  the  cattle-guards 
at  the  west  end  of  the  open  switch  at  Kiter.     Thia  3 

switch  or  siding  is  8000  feet  in  length  and  was  built 
and  primarily  used  for  a  "passing  track"  only.  That  is,  it 
was  maintained  in  order  to  permit  traini^  to  pass  at  this  point. 
In  the  early  part  of  the  year  1907  appellant  established  what 
it  claims  to  be  a  station  at  or  near  the  east  end  of  this  switch 
or  siding  and  removed  the  fence  along  its  right  of  way  on  the 
north  of  the  switch  and  for  several  hundred  feet  to  the  east 
and  to  the  west  thereof,  leaving  an  open  space  north  of  the 
track  3600  feet  in  length.  The  fence  along  the  south  side  of 
'the  track  at  this  point  was  not  disturbed. 

The  first  contrition  made  by  appellant  regarding  the 
second,  third,  and  fourth  causes  of  action  is  that  Eiter  is  a 
railroad  station  to  which  freight  is  shipped  and  where  pas- 
sengers are  taken  on  and  permitted  to  get  off  the  trains; 
that  the  convenience  of  the  railroad  company,  as  well  as  that 
of  the  public,  require  that  the  station  grounds  be  kept  open 
on  the  north  for  a  distance  of  3600  feet,  and,  there  being  no 
evidence  of  negligence  on  the  part  of  the  men  operating  the 
train  that  collided  with  the  cattle,  no  recovery  can  be  had 
on  either  of  these  causes  of  action.  The  record  shows  that  in 
the  early  part  of  1907  a  gravel  platform  was  constructed  at 
Riter.  Since  then  some  freight  has  been  consigned  to  and 
delivered  at  Riter,  and  a  few  passengers  get  off  and  on  the 
local  train  at  that  point.  At  the  time  the  cattle  in  question 
were  killed,  no  depot  or  other  building  had  been  erected  at 
Riter.  Since  the  killing  of  the  cattle,  appellant  has  erected 
a  "shelter''  near  the  east  end  of  the  switch  in  question  con- 
sisting of  a  "three-sided,  one-story,  low  frame  building."  Re- 
garding the  amount  of  freight  consigned  to  Riter,  R  W. 
Chiswell,  appellant's  principal  witness,  testified  in  part  as 
follows:  "Since  about  1907  .  .  .  there  has  ben  but 
very  little  freight    I  could  not  say  that  it  averaged  one  car  a 
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montL  There  is  not  suflBcient  to  establish  a  station  or  tele- 
graph agent" 

The  evidence,  without  conflict,  shows  that,  because  of  the 
lay  of  the  ground  along  the  north  side  of  the  railroad  track 
from  a  point  about  500  feet  west  of  the  east  end  of  the  siding 
to  the  cattle-guards  on  the  west,  a  distance  of  more  than 
2500  feet,  it  is  inconvenient  to  unload  freight  from  the  cars. 
The  evidence  introduced  by  appellant  shows  that  for  2000 
feet  east  of  the  west  cattlo-guards  there  is  a  'Twrrow  pit" 
running  parallel  with  the  railroad  track,  and  because  of  this 
pit  it  is  "practically  impossible  to  use  the  grounds  for  receiv- 
ing or  delivering  freight  Teams  could  not  load  or  unload 
along  these  points."  And  the  evidence  further  shows  that  up 
to  the  time  of  the  trial  not  more  than  two  cars  containing 
freight  consigned  to  Eiter  were  left  on  the  siding  at  any  one 
tima  The  evidence  does  not  show,  nor  is  it  claimed,  that 
there  are  any  prospects  of  the  traffic  increasing  at  that  point 
The  court,  by  pix>per  instructions,  submitted  the  question  to 
the  jury  of  whether  the  appellant  left  unfenced  more  ground 
than  was  reasonably  necessary  for  station  grounds  at  that 
point,  and  the  jury,  by  their  verdict,  found,  and  we  think 
properly  so,  against  appellant  on  that  issue. 

Counsel  for  appellant,  however,  contend  that  there  was  no 
evidence  tending  to  show  that  the  cattle  described  m  the 
second,  third,  and  fourth  causes  of  action  got  on  the  right  of 
way  at  a  point  where  appellant  was  required  to  maintain  a 
fence.  As  we  have  stated,  the  animals  were  killed  at,  or  with- 
in a  few  feet,  of  the  cattle-guards  at  the  west  end  of  the  open 
switch  or  siding.  This  of  itself  was  suffixaent  to  entitle  the 
respondent  to  have  the  question  of  whether  the  cattle  got  on 
the  track  at  or  near  that  point  submitted  to  the  jury.  (Thorn- 
ton R  R  Fences,  etc.,  section  241 ;  83  Cyc*  1281,  and  cases 
cited.)  The  evidence,  however,  without  conflict,  shows  that 
soon  after  the  animals  were  killed  tracks  were  found  on  the 
right  of  way  at  and  near  the  west  end  of  the  siding,  and 
none  were  found  at  any  other  point  on  the  right  of  way.  It 
is  conceded  that  because  of  the  fence  and  a  deep  ditch  im- 
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mediately  south  of  the  railroad  tradk  the  cattle  oould  not 
have  entered  upon  the  right  of  way  from  the  south. 

We  aire  of  the  opinion  that  there  is  abundant  evidence  to 
support  the  verdict  of  the  jury  on  the  three  causes  of  action 
last  mentioned,,  and  as  to  those  the  judgment  is  affirmed,  but 
is  reversed  as  to  the  first  cause  of  action.^(^The  cause  is  re- 
manded, with  directions  to  the  lower  court  to  grant  a  new 
trial  on  the  first  cause  of  action  and  to  modify  the  judgment 
accordingly.    Costs  to  be  taxed  against  appellant 


i5HGK,  C.  jr.,  and  STEAXJP,  J.,  concur. 
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ACTION. 

Right  of  Action.    The  estential  elements  necessary  to  be  shown  to 
constitute  a  cause  of  action  stated.    8oule  v,  Weatherhy,  680. 

ANIMALS. 

1.  TusPASsnfo— -Action — ^Amount  op  Pboof.  Under  Comp.  Laws 
1907,  section  20,  plaintiff  held  entitled  to  support  an  action 
against  the  owner  of  trespassing  cattle  without  alleging  or 
preying  negligence.    Peterson  v.  Pettersqh,  354. 

S.  Ownership  or  Stock — ^Eyidbnck.  A  sheep  brand  recorded  under 
Comp.  Laws  1907,  section  39,  is  not  fUrima  facie  evidence  of 
ownership  in  the  person  procuring  the  record,  on  an  issue  of 
ownership.    Smith  v.  O'ummings,  306. 

APPEAL  AND  ERROR. 

1.  Qusstions  Reviswablb — Amount  or  Damages  Awarded.  Where 
the  amount  allowed  by  the  trial  court  as  damages  for  breach  of 
a  contract  of  sale  is  sustained  by  some  evidence,  the  amount 
allowed  will  not  be  disturbed.  California  Pine  Box  d  Lumber  Co. 
V,  Watatch  Orchard  Co,,  326. 

5.  Presentation  or  Obounds  or  Review — Court  Below — ^Excep- 
tions—Nonsuit— Necessity.  Despite  Comp.  Laws  1907,  section 
3283,  the  sustaining  of  a  motion  for  nonsuit  cannot  be  reviewed, 
in  the  absence  of  an  actual  exception.  Stetoart  v,  Oregon  Short 
Line  R.  Co^  876. 

8.  Judgment  on  Remand — Conformitt.  A  Judgment  entered  re> 
mand  held  to  conform  to  the  mandate  of  the  appellate  court. 
Rio  Grande  Western  Ry,  Co.  v,  Stringham,  236. 

4.  Review — ^Verdicts — Conclusiveness.  Where  the  evidence  is  con- 
flicting, the  appellate  court  will  assume  that  the  testimony  for 
the  party  obtaining  Judgment  is  true.    Boroughs  v.  Peterson,  11. 

6.  Disposition  or  Costs — ^Affirmancs — Affirmance  on.  Remission 
or  Part  or  Recovert.  Where  plaintiff  recovers  at  law  a  Judg- 
ment to  an  amount  not  sustained  by  the  evidence,  and  it  is  cer- 
tain that  the  defendants  have  no  defense  to  a  certain  less 
amount,  the  Judgment  will  be  aflirmed  upon  remission  of  the 
excess.    Boroughs  v.  Peterson,  11. 

6.  Decisions  Review  able — Intermediate  Courts — Criminal  Cases. 
Under  Const  art  8,  section  9,  and  Comp.  Laws  1907,  686x43, 
686x45,  686x46,  686x60,  686x60,  held,  that  the  legislature 
did  not  intend  to  give  any  other  or  different  right  of  appeal  to 
the  Supreme  Court  from  Judgments  rendered  in  the  district  court 
in  cases  appealed  thereto  from  municipal  courts  than  is  given 
in  cases  appealed  to  the  district  courts  from  Justices  of  ths 
peace  courts.    State  v.  Olsen,  177. 

89  UUh— 40.  (625) 
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7.  Right  to  Appeal — Statutobt  Right.  The  right  of  appeal  ii 
purely  statutory  and  exists  only  when  given  by  some  constitu- 
tional or  statutory  provision.    State  v.  OUen,  177. 

S.  Same — ^Dsnial  bt  Implication.  A  declaration  by  the  statute  or 
Constitution  that  the  right  of  appeal  shall  be  given  in  certain 
cases  denies  by  implication  the  right  of  appeal  in  all  other  cases. 
State  V.  Olsen,  177. 

9.  Remedial  Statutes — ^Judoments  of  Municipal  Coubt.  Statutes 
granting  a  right  of  appeal  will  be  liberally  construed.  State  v. 
Ol$en,  177. 

10.  Same.  On  appeal  from  the  district  court,  from  a  Judgment  ren- 
dered in  the  municipal  court,  held,  that  the  Supreme  Court  was 
without  jurisdiction  to  determine  the  question  raised.  State  v. 
OUen,  177. 

11.  Insufpicienct  of  Evidence — ^Review — Objections — Specifica- 
tions. Comp.  Laws  1907,  section  3284,  held  not  to  require  that  a 
bill  of  exceptions  containing  all  the  evidence  and  all  the  pro- 
ceedings shall  also  contain  a  specification  of  the  particulars  in 
which  the  evidence  is  insufficient  to  support  the  finding  com- 
plained of.    Little  V,  Oorman,  63. 

12.  Same.  The  requirement  of  Comp.  Laws  1907,  section  3284»  held 
not  jurisdictional.    Little  v.  Gorman,  63. 

IS.  PiNDiNGS-rEviDENCE — REVIEW.  The  court  in  considering  the 
sufllciency  of  the  evidence  to  support  the  findings  will  take  the 
part  of  the  evidence  which  most  strongly  bears  for  the  successful 
party.    Little  v.  Gorman,  63. 

14.  Harmless  Ebbob — Ebbonbous  Admission  of  Evidence.  The  error, 
if  any,  in  admitting  certain  testimony,  held  harmless  in  view  of 
the  uncontradicted  evidence.  Gilhoume  v,  Oregon  Short  Line  R. 
Oo„  80. 

15.  Same.  Where  the  jury  found  for  a  party  on  an  issue,  he  could 
not  complain  of  errors  in  the  instructions  submitting  such  issue. 
Gilhourne  v.  Oregon  Short  Line  R.  Co.,  80. 

16.  iNSTBUcnoNs — ^Review.  An  instruction  not  assigned  as  error  by 
either  party  is  not  reviewable  on  appeal.  Gilhoume  v.  Oregon 
Short  Line  R,  Co,,  80. 

17.  Cboss-Assionment  of  Ebbobt— Necbssitt.  Where  respondent  has 
no  cross-appeal,  and  does  not  assign  cross-errors,  the  Supreme 
Court  cannot  review  a  decision  in  favor  of  appellant.  GUioume 
V.  Oregon  Short  Line  R.  Co.,  80. 

18.  Bnx  OF  EIxcEPnoN — ^Motion  fob  New  Tbial — ^TiMfc.  Rule  pre- 
scribed by  Comp.  Laws  1907,  sections  3286,  3294,  that  time  for 
preparing  and  serving  bill  of  exceptions  and  notice  of  motion  for 
new  trial  begins  to  run  only  from  service  of  motion  of  decision 
held  not  to  apply  by  analogy  to  time  fixed  by  section  3301  for 
taking  appeaL    Jonea  v,  Evans,  291. 

19.  Same.  Under  Comp.  Laws  1907,  sections  3301,  3329,  Judgment 
held  to  become  final  for  purpose  of  appeal  on  overruling  of  mo 
tion  for  new  trial.   Jones  v,  Evans,  291. 
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so.  HAB1CLE88  Ebbob— FmDiNos.  Where  the  findings  made  support 
the  Judgment,  a  failure  to  find  on  issues  held  not  reversible  error. 
Munsee  v,  McKellar,  282. 

21.  Appeal  in  Eqihtt  Suit — Findings.  Where  the  trial  court,  in  an 
equity  suit,  failed  to  make  specific  findings  which  responded  to 
and  disposed  of  the  material  issues,  the  court  on  appeal  could 
determine  the  facts  and  direct  the  entry  of  a  Judgment  accord- 
ingly.   Munsee  v.  McKellar,  282. 

22.  Samk.  Where  the  trial  court,  in  an  equity  suit,  failed  to  make 
specific  findings  which  responded  to  and  disposed  of  the  ma- 
terial issues,  the  court  on  appeal  could  reyerse  the  Judgment  and 
remand  the  case.    Mumee  v.  McKellar,  282. 

23.  Same.  The  court  on  appeal  in  an  equity  suit  held  not  in  a  posi- 
tion to  make  the  proper  findings  of  fact  and  direct  the  entiy  of 
a  proper  judgment.    Munsee  v,  McKellar,  282. 

24;  Review — Failusb  to  Object.  Rulings  on  questions  to  witnesses 
are  not  reviewable  unless  proper  objections  were  made  at  the 
time.    BpieXberg  v.  A,  Kuhn  d  Bro.,  276. 

25.  Obdebs  Appealable — "Final  Obdeb.**  An  order  setting  aside  a 
garnishment  Judgment  and  releasing  the  garnishment  held  final 
so  as  to  be  appealable  within  the  statute.  Hewlett  Bros,  v. 
Mdllett,  857. 

26.  Disposition  op  Cause — Conditional  Aftibmance.  Plaintiff  not 
entitled  to  exemplary  damages,  and  whose  actual  damages  were 
certain,  being  awarded  a  sum  larger  than  the  actual  damages, 
held  that  the  Judgment  would  be  affirmed  conditioned  on  re- 
mittitur of  damages  in  excess  of  actual.    Rugg  v,  Tolman,  295. 

27.  Judgment — When  not  Reviewable.  A  part  of  a  Judgment  of 
which  none  of  the  parties  complained  will  not  be  disturbed  on 
appeal.    Anderson  v.  Clayton,  343. 

18.  Pbesuhptions.  The  Supreme  Court  must  assume  that  the  Jury 
followed  the  instructions,  unless  the  verdict  and  records  show 
the  contrary.    Harris  v.  Ogden  Steam  Laundry  Co,,  436. 

29.  Vebdict — Conclusiveness.  If  there  is  any  substantial  evidence 
to  support  essential  facts,  the  Supreme  Court  cannot  interfere 
with  the  verdict    Harris  v.  Ogden  Steam  Laundry  Co.,  436. 

to.  Findings — Conclusiveness.  The  Supreme  Court  cannot  deter- 
mine the  weight  to  be  given  to  the  evidence  of  a  particular  wit- 
ness.   Harris  v,  Ogden  Steam  Laundry  Co,,  486. 

81.  Vebdict — Sufficiency  op  Evidence — Review.  The  Supreme 
Court  held  not  entitled  to  pass  on  the  weight  of  the  evidence,  in 
an  action  at  law  to  determine  whether  the  verdict  is  supported 
by  the  evidence.    James  v,  Robertson,  414. 

82.  Denial  op  New  Tbiai/— Review.  The  Supreme  Court  held  with- 
out authority  to  exercise  the  discretion  which  the  district  court 
ought  to  have  exercised  in  granting  a  new  trial.  James  v, 
Robertson,  414. 

83.  Bbbob  Waived  in  Appellate  Coubt.  Appellant's  exception  to  the 
refusal  of  a  requested  Instruction  will  be  deemed  waived  in  the 
appellate  court,  where  his  brief  does  not  mention  that  assign- 
ment of  error.    Bou>e  v,  Stilwell,  877. 
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84.  Scope  of  Asbiqnment  of  Bkbo»— Plbadino— -Dismissai..  On  njh 
peal  from  a  dismissal  of  a  complaint  for  not  stating  a  cause  of 
action,  held,  that  the  allegations  of  the  answer  were  not  avails 
able  for  any  purpose  to  defendant  on  appeal  Salt  Lake  Oountif 
V.  Clinton,  462. 

S6.  Bquitt  Sutp— Scofe  of  Review— Findiwgs  on  Afpeai..  Where, 
in  replevin  for  an  automobile,  defendant  pleaded  a  lien  for  re- 
pairs as  a  counterclaim  under  Comp.  Laws  1907,  sections  296S» 
2969,  the  action  became  an  equitable  one,  so  that  on  appeal  the 
Supreme  Court  could  make  its  own  findings  or  direct  what 
findings  should  be  made  by  the  trial  court  Westminster  Inv. 
Co,  V,  McCurtain,  544. 

36.  Pleadings — ^Amendment— Prejudice.  Plaintift,  not  entitled  to 
recover  under  the  proofs,  held  not  prejudiced  by  the  court's  re- 
fusal to  grant  a  motion  for  leave  to  amend  a  complaint  to  con- 
form to  the  proofii.    Lawley  v.  Wade,  637. 

ATTORNEY  AND  CUENT. 

1.  Ck>UNTT  Chaboes — ^Expenses  in  Judicial  Proceedings.  Comp. 
Laws,  1907,  section  489,  and  other  provisions,  held  only  to  au- 
thorize county  commissioners  to  employ  counsel  to  defend 
actions  to  which  the  county  Is  a  party,  so  that  the  county  would 
not  be  liable  for  the  services  of  an  attorney  appointed*  to  defend 
an  indigent  accused.    Pardee  v.  Salt  Lake  County,  482. 

3.  Charges  Against  County — ^Expenses  in  Judicial  Proceedings — 
Attorney's  Fees — Defense  of  Indigent  Accused— "Support'' — 
"Costs."  Comp.  Laws  1907,  section  638,  subd.  3,  sections  539, 
4806.  held  not  to  raise  an  implied  liability  by  the  county  to 
pay  for  services  of  an  attorney  appointed  to  defend  an  indigent 
accused.    Pardee  v.  Salt  Lake  County,  482. 

3.  Compensation — Appointment  dy  Court — ^Defending  Indigent 
Prisoner.  An  attorney  appointed  by  the  court  to  defend  an 
indigent  accused  pursuant  to  Comp.  Laws  1907,  section  4767,  is 
not  entitled  to  recover  compensation  for  his  services  from  the 
county.    Pardee  v.  Salt  Lake  County,  482. 

4.  Defending  Indigent  Accused— Compensation.  Const.,  art.  1, 
section  12,  held  not  to  make  a  county  liable  for  the  value  of 
services  of  an  attorney  appointed  to  defend  an  indigent  accused. 
Pardee  v.  Salt  Lake  County,  482. 

BANKRUPTCY. 

1.  Discharge  in  Bankruptcy — Claims  Discharged.  Under  Bank- 
ruptcy Act  1898,  section  17,  a  discharge  in  bankruptcy  held  to 
release  the  bankrupt  from  a  claim  properly  scheduled.  Finnell 
V.  Armoura,  316. 

2.  Preferences — ^Right  to  Recover.  Elements  of  proof  requisite  to 
sustain  an  action  by  a  bankrupt's  trustee  to  recover  a  preference 
stated.    Utah  Ass'n  of  Credit  Men  v,  Boyle  Furniture  Co.,  518. 

3.  BvnwNCE.  Evidence  held  insuflicient  to  warrant  a  finding  that 
a  bankrupt's  wife  was  a  partner  in  his  business  as  a  matter  of 
law.    Utah  Ass*n  of  Credit  Men  v.  Boyle  Furniture  Co,,  518. 
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4.  Insolvency.  In  determining  the  bankrupt's  solvency  at  the 
time  of  an  alleged  preferential  transfer  of  his  property,  assets, 
whether  exempt  or  transferred  in  pasrment  of  or  security  for  a 
Just  debt,  but  not  assets  transferred  in  fraud  of  creditors,  should 
be  considered.  Utah  A8$*n  of  Credit  Men  v.  Boyle  Furniture 
Co,,  618. 

5.  Samb— Valus  of  Pbopebtt.  In  an  action  by  a  bankrupt's  trus- 
tee to  recover  an  alleged  preference,  it  was  error  to  permit  evi- 
dence of  the  value  of  land  transferred  by  the  bankrupt  to  his 
wife  and  to  consiaer  such  value  on  the  question  of  solvency. 
Utah  Ass'n  of  Credit  Men  v,  Boyle  Furniture  Co^  518. 

6.  Rss  Judicata — Claims  in  Bankbuptct — ^Allowance — ^PBianE»> 
BNCES.  Allowance  of  the  balance  of  an  account  of  a  creditor 
after  crediting  assets  returned  as  a  preference  held  not  re$ 
judicata  of  the  issue  of  preference  against  the  bankrupt's  trus- 
tee.   Utah  A88*n  of  Credit  Men  v,  Boyle  Furniture  Co,,  618. 

7.  Relevancy — Othsb  Similar  Transactions.  In  an  action  against 
a  creditor  to  recover  an  alleged  preference  consisting  of  a  return 
of  merchandise  by  the  bankrput  while  insolvent,  evidence  of 
prior  returns  of  merchandise  for  credit  held  irrelevant  Utah 
As8*n  of  Credit  Men  v,  Boyle  Furniture  Co,,  618. 

8.  Pbetebences — Action  to  Rxoovni — ^Evidence— Bankbxtpt's  Books. 
In  a  suit  by  a  bankrui^'s  trustee  to  recover  a  preference,  either 

.party  may  have  recourse  to  the  bankrupt's  books.    Utah  A88*n 
of  Credit  Men  v,  Boyle  Furniture  Co,,  618. 

9.  Pbbferences — Insolvency — Question  fob  Juby.  In  an  action 
to  recover  an  alleged  preference,  evidence  held  to  require  sub- 
mission of  the  question  of  the  bankrupt's  solvency  at  the  time 
of  the  transfer  to  the  Jury.  Utah  A88'n  of  Credit  Men  v,  Boyle 
Furniture  Co.,  518. 

10.  Same— Cbedfiob's  Knowledob.  Reasonable  cause  to  believe  that 
a  bankrupt  was  insolvent  at  the  time  a  creditor  received  a  pref- 
erence from  him  held  sufficient  to  Justify  a  recovery  thereof 
under  Bankr.  Act,  section  60.  Utah  A88'n  of  Credit  Men  v,  Boyle 
Furniture  Co,,  618. 

11.  Same— Recovisy — SoHEiyuLEs.  A  bankrupt's  schedules  filed  with 
the  trustee  are  admissible  on  the  issue  of  insolvency.  Utah 
A88'n  of  Credit  Men  v,  Boyle  Furniture  Co,,  518. 

BILL  OF  BXCBPTIONS.     (See  "Appeal  and  Bbbob.") 

BROKBRS. 

1.  Bmployment — ^Pebvosmancb  of  Ck>NTBACT'— Bvidbncb.  Bvidence 
Tield  not  to  Justify  a  finding  that  a  contract  emplojring  a  broker 
to  procure  a  purchaser  was  modified.    Little  v,  Cforman,  63. 

2.  Same.  A  broker  held  not  to  have  complied  with  his  contract 
of  employment  to  procure  a  purchaser  of  real  estate.  Little  v, 
Gorman,  63. 

8.  AcnoN  FOB  Commissions— Complaint.  A  complaint  by  a  broker 
for  commissions  held  not  predicated  on  any  theory  that  the  owner 
deceived  or  defrauded  the  broker.    Little  v,  Oorman,  63. 
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CARRIERS. 

1.  Caskikrs  of  Live  Stock — Dutt  as  to  Food,  Wateb  and  Rmtt— 
Statutobt  Pbovisionb.  Carrier's  duty  under  Act  June  29»  1906, 
requiring  carrier  of  interstate  shipment  of  live  stock  to  provide 
pens  for  rest,  water,  and  feeding,  stated.  Bedcman  v.  Southern 
Pac.  Oo^  472. 

5.  Same— Action — Bubden  of  Proof.  In  an  action  for  injury  to 
an  interstate  shipment  of  sheep,  held,  that  the  shipper  had  not 
sustained  the  burden  of  proving  that  the  carrier,  in  providing 
pens  required  by  Act  June  29,  1906,  was  negligent.  Beckman  v. 
Southern  Pac,  Oo^  472. 

8.  Actions — Sufficiency  of  Evidencb — Setting  Down  Passsngeb 
Befobe  Station.  Evidence,  in  an  action  for  expulsion  from  a 
train,  held  to  sustain  a  verdict  for  plaintiff.  Slatter  v.  Oregon 
Short  Line  R.  Co,,  696. 

4.  Same — ^Instructions — Conformity  to  Pleadings  and  Issues. 
Instructions,  in  an  action  against  a  carrier  for  wrongfully  caus- 
ing plaintift  to  alight  from  a  train  before  reaching  her  destina- 
tion, held  not  erroneous  for  want  of  conformity  to  pleadings  and 
Issues.    Slatter  v,  Oregon  Short  lAne  R,  Co,,  696. 

6.  Limiting  Ljabujty — ^Assent  of  Shipper.  Limitation  in  a  con- 
tract for  carriage  of  horses  of  their  value  held  under  the  circum- 
stances not  assented  to  by  the  shipper,  and  so  not  valid.  Sing- 
ham  V,  San  Pedro,  L,  A,  d  S,  L.  R,  Co.,  400. 

6.  Sams — ^Reasonableness.  Limitation  in  a  contract  for  carriage 
of  horses  of  their  value  to  $20  each,  when  the  carrier's  agent 
was  informed  they  were  worth  $200  each,  held  unreasonable,  and 
so  invalid.    Bingham  v,  San  Pedro,  L.  A.  d  8,  L.  R,  Co.,  400. 

7.  Same — ^Place  of  Valuation.  Stipulation  in  contract  for  car- 
riage of  horses  thiit,  in  case  of  loss,  their  value  at  place  of  ship- 
ment, instead  of  at  destination,  shall  govern,  cannot  be  enforced, 
it  being  impossible  to  segregate  it  from  the  invalid  stipulation 
limiting  their  value  to  $20  each.  Bingham  v.  San  Pedro,  L.  A. 
d  S.  L.  R.  CO,,  400. 

8.  Live  Fish — Care— Duty  of  Carrier.  In  suit  against  an  express 
company  for  death  of  young  trout  in  transit,  held  error  to  assume 
as  a  matter  of  law  that  the  fish  were  afflicted  with  such  latent 
infirmity  as  to  require  the  shipper  to  notify  the  company  what 
to  do  in  caring  for  them  in  transit  Rick  v.  WelU  Fargo  Co,, 
131. 

9.  Actions — ^Negative  Findings — ^Want  of  Evidence.  Applicability 
of  rule  that  a  neg>atlve  finding  may  be  made  where  there  1b  no 
evidence  to  sustain  an  affirmative  issue  determined.  Rick  v, 
WelU  Fargo  Co.,  131. 

10.  Live  Fish — Care  in  Transportation — Burden  of  Proof.  Burden 
held  on  an  express  company  sued  for  death  of  young  trout  to 
show  why  It  did  not  deliver  the  shipment  in  as  good  condition 
as  that  in  which  it  was  received.    Rick  v,  WeU8  Fargo  Co,,  131. 

11.  Live  Fish — Care  in  Transtf.  That  an  express  company's  em- 
ployee used  due  care  and  diligence  according  to  his  best  knowl* 
edge  held  not  to  excuse  liability  for  death  of  part  of  the  fish 
Rick  V.  WelU  Fargo  Co,,  131. 
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12.  Same.  A  finding  that  an  express  company  was  not  negligent  in 
"transporting"  live  fish  does  not  show  that  care  was  used  in 
handling  the  shipment    Rick  v.  Wells  Fargo  Co,,  181. 
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People  y.  Hancock,  7  Utah  170 175 
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CONTRACTS. 

1.  Actions — Sufficueuct  of  Comflahtt.  The  complaiiit  in  a  oon* 
tract  action  need  only  ahow  the  making  of  the  contract,  the  obli- 
gation assumed  thereby,  and  its  breach;  those  being  the  essen- 
tial elements  of  an  action  in  contract    Soule  v,  Weatherby^  580. 

2.  Bbeach — ^IssuES  AND  Pboof.  In  a  suit  to  recoyer  the  value  of 
certain  shares  under  contract  for  promoter's  serrices,  eyidence 

^held  insufficient  to  show  that  plaintiff  had  performed  the  oon- 
'  ditlons  of  his  contract.    Lawley  v.  Wade,  687. 

CONSTITUTIONAL  I4AW. 

1.  Dbains — ^Dus  Pbocbss — ^Heabing  Bkfobb  CoMPEiEirr  TsiBnifAx.. 
The  Drainage  act  held  unconstitutional,  as  permitting  taking  of 
private  property  without  due  process.    Argyle  v,  Johnson,  600. 

2.  Const.,  art  1,  section  7,  does  not  apply  to  make  a  county 
liable  for  the  services  of  an  attorney  appointed  by  the  court  to 
defend  an  indigent  accused.    Pardee  v.  Bdlt  Lake  County,  482. 

CORPORATIONS. 

1.  Stockholdkbs — ^RiouT  TO  Inspect  Books.  Right  of  a  stockholder 
at  common  law  to  inspect  the  corporate  books  and  records  an- 
nounced.   Kianban  v.  Dem,  181. 

2.  Samk.  The  right  of  a  bona  fide  stockholder  under  Comp.  Laws 
1907,  section  829,  and  under  section  4416  to  Inspect  corporate 
books,  etc.,  exists  regardless  of  his  purpose  in  inspecting.  Kint^ 
ball  V,  Dem,  181. 

COSTS. 

Taxation  Against  Accused— Appeal.  Under  Const,  art  1,  section 
12,  and  Comp.  Laws  1907,  section  4966,  a  person  convicted  of  an 
offense  and  appealing  to  the  Supreme  Court  not  having  taken 
steps  to  authorize  his  appeal  as  a  poor  person,  under  sections 
727,  1016,  Is  liable  on  affirmance  for  the  costs  of  printing  brie&. 
under  Supreme  Court  rule  11  (97  Pac  viii),  but  not  for  clerk's 
fees.    Bait  Lake  City  v.  Robineon,  260. 

COUNTIES. 

1.  Countt  Boabds — Statutoet  Provisions.  Comp.  Laws  1907, 
sections  611  (subd,  7),  627,  629,  2620,  relating  to  the  duty  and 
authority  of  county  boards,  held  mandatory.  Salt  Lake  County 
V.  Clinton,  462. 

2.  Same— Official  Bonds — ^Liabilitt.  Under  Comp.  Laws  1907, 
sections  606,  611  (subd.  7),  627,  629,  2620,  held,  that  the  members 
of  a  board  of  county  commissioners  were  not  personally  liable 
for  the  amount  of  a  claim  authorised  by  law,  though  allowed 
erroneously.    Salt  Lake  County  v.  Clinton,  462. 

8.  Public  Debts — ^LoirrATioN  of  Amount.  Under  Comp.  Laws  1907, 
section  492,  taken  from  Const.,  art!  14,  section  8,  and  section 
493,  without  a  showing  that  the  county  taxes  for  1910  were  suffi- 
cient to  cover  a  claim  for  legal  services  in  defending  an  indigent 
accused,  no  recovery  could  be  had  against  the  county  therefor. 
Pardee  v.  Salt  Lake  County,  482. 
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COURTS. 

JuBiSDicnoN — Salt  Lake  Cmr  Coubt.  The  dty  court  of  Salt  Lake 
City  held  to  have  Jurisdiction  to  entertain  a  motion  to  set  aside 
a  garnishment  judgment  and  release  a  garnishment.  Hewlett 
Bro$.  V.  Mailett,  267. 

COVENANTS. 

1.  DKrKNSEs.  Grantor  in  an  action  for  breach  of  warranty  by  the 
existence  of  taxes  on  the  land  held  estopped  from  complaining 
that  the  land  sold  was  segregated,  in  assessing  taxes,  from  other 
land  of  which  it  was  a  part  George  A,  Lowe  Co,  v.  Bimmone 
Warehouse  Oo^  395. 

2.  CovENAiTTs  Agaikst  Inoumbbahces — Bbkach — ^Taxbs.  a  tax  lien 
held  an  incumbrance  within  a  covenant  against  incumbrancea. 
George  A.  Lowe  Co.  v,  Bimmont  Warehouse  Co.,  395. 

8.  Samid — Tims.  A  grantee  can  pay  the  tax  against  the  conveyed 
premises  upon  the  grantor's  refusal  to  do  so,  and  was  not  bound 
to  wait  until  the  property  was  sold  in  order  to  sue  for  breach  of 
warranty.  George  A,  Lowe  Co.  v,  Bimmons  Warehouse  Co,, 
395. 

4.  Samb — ^AcnoiTs — ^Damages — ATT0BNirr*s  Fees.  Covenantee  held 
not  entitled  to  recover  in  an  action  for  breach  of  covenant 
against  incumbrances  his  attorney's  fee  paid  in  such  action. 
George  A,  Lowe  Co.  v.  Bimmons  Warehouse  Co,,  395. 

CRIMINAL  LAW. 

1.  iKSTBUonoNS — ^Aooused's  Good  Chabacteb.  Instructions  con- 
cerning effect  of  good  character  he'ld  properly  refused  as  being 
argumentative  and  otherwise  erroneous.    Btate  v.  Brown,  140. 

%.  Same.  Right  of  accused  to  an  instruction  on  good  character 
determined.    Btate  v.  Brown,  140. 

8.  Time — Judiciai.  Notice.  The  Supreme  Court  may  take  judicial 
notice  that  the  system  of  time  known  as  standard  time  has 
been  officially  recognized  by  the  national  government,  and  used 
in  the  United  States  for  a  third  of  a  century.  Bait  Lake  City  v. 
Robinson,  260. 

4.  Samb.  In  a  prosecution  for  selling  liquor  after  hours  in  viola- 
tion of  a  city  ordinance,  the  city  police  court  and  the  district 
court  sitting  in  such  city  to  which  the  case  was  taken  on  appeal 
could  take  Judicial  notice  that  standard,  as  distinguished  from 
solar,  time  was  in  general  use  therein.  BaU  Lake  City  v,  Rohin- 
son,  260. 

'  6.  EVIDEI7CE — ^Demonstbativb  Evidence.  In  prosecution  for  grand 
larceny,  samples  of  wheat  held  incompetent  as  evidence,  in  ab- 
sence of  showing  that  it  was  taken  from  the  premises  where  the 
larceny  was  committed.    Btate  v.  Nelson,  238. 

6.  Misconduct  of  Jubob— Habmlebs  Ebbob.  Misconduct  of  Juror 
held  ground  f6r  a  new  trial.    Btate  v.  Thome,  208. 

7.  Appeal — ^Habmusb  Ebbob.  Admission  of  evidence  In  a  prosecu- 
tion for  carnal  knowledge  of  a  female  under  eighteen  years  of 
age  held  harmless,  despite  Comp.  Laws  1907,  section  5015,  as 
accused  took  the  stand.    Btate  v.  MattM,  384. 
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8.  TsiAi/— Right  of  Attobnkt — Indigent  Aocn8Ei>— Oonstitdtional 
L*4w.  Const.*  art  8»  section  10,  does  not  authorize  the  court  to 
appoint  an  attorney  to  defend  an  indigent  accused.  Pardee  v. 
Salt  Lake  County,  482. 

9.  Law  of  thk  Case.  A  decision  of  the  Supreme  Court  on  appeal 
in  a  criminal  case  is  the  law  of  the  case  on  a  subsequent  triaL 
State  V,  Vance,  602. 

CUSTOMS  AND  USAGES. 

Contracts — Construction.  Parties  to  a  contract  Jteld  presumed  not 
to  intend  to  follow  a  custom  as  to  the  duration  of  a  contract  in 
yiew  of  unmistakable  terms  fixing  the  duration.  California  Pine 
Box  d  Lumber  Co.  v.  Wasatch  Orchard  Co.,  826. 

DAMAGES. 

1.  "Exemplary  Damages" — Grounds.  Exemplary  damages  defined. 
Ruffg  V,  Tolman,  295. 

2.  9ame — ^Mauce.  Acts  of  a  money  leaner  in  filing  an  assignment 
of  wages  with  plaintiff's  employer,  causing  his  suspension,  held 
not  to  entitle  plaintiff  to  exemplary  damages.  Rugff  v.  Tolman, 
295. 

DRAINS.     (See  also  Constitutional  Law.*') 

1.  Purposes — Puruc  Health.  Promotion  of  public  health  need 
not  be  inyolyed  to  make  valid  a  law  for  reclamation  of  swamp 
or  overflowed  lands  by  organization  of  a  drainage  district,  and 
taxation  of  the  lands  therein  for  the  improvement.  Argyle  v. 
Johnson,  500. 

2.  Drainage  Act.  The  drainage  act  held  unconstitutionaL  Argyle 
V.  Johnson,  500. 

EVIDENCE.     (See  also  "Appeal  and  Error.") 

1.  Demonstrative  Evidence — ^Admissibilitt.  Certain  testimony 
held  admissible  to  illustrate  a  fact.  Qilhoume  v.  Oregon  Short 
Line  R.  Co.,  80. 

2.  Judicial  Notice — Time — System.  Where  a  contract  is  enforcea- 
ble in  another  city  within  a  specified  time,  the  court  cannot  take 
Judicial  notice  of  whether  standard  or  solar  time  is  in  general 
use  in  such  other  city.    Salt  Lake  City  v.  RoHnson,  260. 

3.  Admissions  by  Agent — Authority — Sufficiency.  A  letter  writ- 
ten by  a  railroad  division  superintendent  held  within  the  scope 
of  his  authority,  making  the  letter  admissible  against  the  com- 
pany as  an  admission.  Myers  v.  San  Pedro,  L,  A,  d  S.  L.  R. 
Co.,  198. 

4.  Judicial  Notice — ^E3ffect  of  Garnishment.  The  courts  may  take 
Judicial  notice  that  ordinarily  an  assignment  of  vrnges,  earned 
or  to  be  earned,  or  garnishment  of  wages,  imputes  no  wrong 
or  misconduct  to  the  debtor.    Rugg  v.  Tolman,  296. 

6.  Parol  Evidence — Ambiguity.  A  contract  held  unambiguous. 
California  Pine  Box  d  Lumber  Co.  v.  Wasatch  Orchard  Co.,  326. 

6.  Opinion  Evidence — ^Non-expist  Testimony.  Non-experts  who 
had  witnessed  the  effect  of  gasoline  fumes  on  persons  working 
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in  a  room  could  testify  that  Its  effect  in  the  instances  they  had 
seen  was  to  cause  dizziness.  Harris  v^  Ogden  Steam  Laundry 
Co^  436. 

7.  Presumptionb — ^Unifobmitt  of  Natukal  Phenomena.  It  will  be 
presumed  that  all  persons  coming  in  contact  with  gasoline  fumes 
will  be  similarly  affected.  Harris  v,  Ogden  Steam  Laundry 
Co,,  436. 

8.  Pbesumptions — Officiai.'  Acts.  Board  of  county  commissioners, 
in  allowing  a  claim  against  the  county,  presumed  to  have  acted 
in  good  faith.    Sale  Lake  County  v,  Clinton,  462. 

9.  Conclusions.  A  question  asked  a  bankrupt  concerning  the 
amount  of  his  indebtedness  to  a  particular  creditor  at  a  par- 

•  ticular  time,  and  whether  he  paid  him  all  he  owed  him,  was  not 
objectionable  as  calling  for  a  conclusion.  Utah  Ass'n  of  Credit 
Men  V,  Boyle  Furniture  Co.,  618. 

EXECUTOR^  AND  ADMINISTRATORS. 

1.  Allowance  and  Paymmint  of  Claims — ^Pessonb  in  Family  Rela- 
tions— Implied  Contracts.  A  promise  by  parent  to  pay  for 
services  rendered  by  a  child  may  be  inferred  from  all  the  cir- 
cumstances surrounding  the  rendition  of  such  services.  Mathias 
V,  Tingey,  561. 

S.  Same — EJvidencb — Sufficiency.  In  an  action  by  a  daughter 
against  her  mother's  estate  for  payment  of  services  rendered 
the  mother  during  her  last  Illness,  evidence  held  to  support  a 
finding  that  the  mother  agreed  to  pay  for  such  services.  Mathias 
V.  Tingey,  561. 

FORGERY. 

Indictment — ^Vabiancb — ^Nameb.  Under  Comp.  Laws  1?07,  seo- 
tlon  4738,  variance  in  a  forgery  trial  as  to  name  of  the  bank 
defrauded  held  not  fatal    State  v.  Brown,  140. 

GAMING. 

Rbcoveby  by  Loser — ^Evidence — Sufficiency.  In  an  action  to 
recover  money  alleged  to  have  been  lost  in  defendant's  gambling 
house,  evidence  held  insufficient  to  sustain  a  verdict  for  plaintiff 
for  more  than  $160.    Boroughs  v,  Peterson,  11. 

HOMICIDE. 

1.  iNSTBUcnoNs — ^"Murder."  Under  Ccmp.  Laws  1907,  sections 
4159,  4161,  an  instruction  on  first  degree  murder  held  proper. 
State  V.  Thome,  208. 

S.  Instructions.  In  a  prosecution  for  murder,  an  instruction  as 
to  the  right  of  the  Jury  to  recommend  that  the  punishment  be 
life  imprisonment  held  Improper.    State  v,  Thome,  208. 

8.  Appeal  and  Error — ^Harmless  'E/bsoil  Cross-examination  of 
accused  as  to  commission  of  other  crimes  held  prejudicial  error. 
State  V,  Thome,  208. 

4.  Instructions — ^Evidence — Objections.  A  conviction  for  assault 
with  intent  to  murder  will  not  be  set  aside  on  the  ground  that 
the  court  erred  in  submitting  the  issue  of  murder  because  of  the 
insufficiency  of  the  evidence.    State  v,  Vance,  602.   • 
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INDICTMENT  AND  INFORMATION.     (See  also  Fobokkt). 

Conviction  of  Offenses  Included  in  Offenses  Chabged.  Under 
Comp.  Laws  1907,  section  489^  one  charged  with  murder  held 
properly  convicted  of  assault  with  intent  to  murder.  State  v. 
Vance,  602. 

JURY.     (See  also  "Criminal  Law.") 

Right  to  Jubt  Tblil — ^Misdemranobs — ^Violation  of  Citt  Ordinancz. 
Though  a  proceeding  for  violation  of  a  city  ordinance  is  criminal 
in  its  nature,  accused  is  not  for  that  reason,  under  all  circum- 
stances, entitled  to  a  Jury  trial  in  the  city  or  police  court.  Salt 
Lake  City  v.  Robinson,  260. 

JUSTICES  OF  THE  PEACE. 

1.  New  Trial— Time  of  Filing  Motion — ^"Within  Ten  Days  After." 
Under  the  statute  (Comp.  Laws  1907,  section  3742),  providing 
that  a  new  trial  may  be  granted  by  the  Justice  on  a  motion  made 
within  ten  days  after  the  entry  of  Judgment,  a  motion  held  prop- 
erly filed  after  verdict  and  before  Judgment  Bellion  v.  Durand, 
532. 

2.  Appeal  to  District  Court — Dismissal  of  Appeal — ^Effect. 
Under  the  statute,  a  mere  dismissal  of  an  appeal  from  a  Justice 
court  held  not  to  adjudicate  the  validity  of  the  Judgment  ap- 
pealed from.    Campbell  v.  Durand,  118. 

8.  Jurisdiction — ^Non-residence  of  Defendant.  A  Justice's  court 
held  ousted  of  its  Jurisdiction  except  to  transfer  the  case  and 
transmit  the  papers  to  another  Justice.  Campbell  v.  Durand, 
118. 

4.  Complaint  —  Sufficient  Allegations  —  Venue.  A  complaint 
against  railway  companies  for  killing  a  horse  held  sufficient 
under  Comp.  Laws  1907,  sections  3668,  3686,  3685x.  State  v. 
District  Court  of  Box  Elder  County,  1. 

5.  Pleading — ^Rules  of  Construction.  The  rules  of  construction  in 
respect  to  pleading  in  Justices*  courts  must  be  considered  and 
applied  as  Uiey  are  applied  in  all  other  courts.  State  v.  District 
Court  of  Box  Elder  County,  1. 

6.  Same — Statutory  Requirements.  Under  Comp.  Laws  1907,  sec- 
tion 2986,  no  more  than  a  substantial  compliance  with  sections 
3685  and  3685x,  in  regard  to  complaint  in  Justices'  courts,  is 
required.    State  v.  District  Court  of  Box  Elder  County,  L 

LARCENY. 

1.  Ownership  of  Property — ^Felonious  Taking — ^Evidence.  Evi- 
dence on  prosecution  for  larceny  of  a  cow  held  insufficient  to 
show  a  felonious  taking.    State  v,  Morrell,  498. 

2.  Same — ^Property  of  Person  Alleged.  Ehrldence  on  prosecution 
for  larceny  of  a  cow  held  insufficient  to  show  she  was  the  prop- 
erty of  the  person  alleged.    State  v.  Morrell,  498. 

3.  Evidence — Sufficiency.  Evidence  h^ld  insufficient  to  sustain 
a  conyiction  of  grand  larceny.    State  v.  Nelson,  238. 
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UBEL  AND  SLANDER.     . 

1.  Question  fob  Jubt.  In  an  action  for  libel,  evidence  held  to  ren- 
der the  question  of  justification  one  for  the  jury.  Spielberg  v. 
A.  Kuhn  d  Bro.,  276. 

2.  BuBDEN  OF  Pboof.  Where  a  communication  was  qualifiedly 
privileged,  the  burden  of  proving  expressed  malice  was  on  plain- 
tiff.   Spielberg  v.  A.  Kuhn  d  Bro,,  276. 

3.  Priviijsqb.  Communications  held  privileged.  Spielberg  v.  A, 
Kuhn  d  Bro.,  276. 

LIENS. 

Labobeb*8  Lien — ^Repaibs  on  Pebsonal  Pbopebtt.  An  implied  con- 
tract to  pay  for  repairs  to  an  automobile  held  sufficient  to  sus- 
tain defendant's  lien  for  the  reasonable  value  of  the  repairs  under 
Comp.  Laws  1907,  section  1404.  Westminster  Inv,  Co.  v.  McCur- 
tain,  644. 

MANDAMUS. 

1.  Costs — Pabties  Liable.  Plaintiff  held  entitled  to  costs  in  man- 
damus proceedings.  State  v.  District  Court  of  Box  Elder 
County,  1. 

2.  Subjects  of  Relief — Cobpobate  Relations.  Mandamus  lies  to 
enforce  a  stockholder's  right  to  inspect  corporate  books  and 
records.    Kimball  v.  Dem,  1. 

MASTER  AND  SERVANT. 

1.  INJUBT  TO  Sebvant— Violation  of  Rules  of  Employment— Negli- 
gence. A  servant  disregarding  a  rule  of  the  employment  held 
negligent.    Oilboume  v.  Oregon  Short  Line  R.  Co.,  80. 

2.  Rbouiation  of  EMPLOTBfENT — RuLEs.  A  master  held  required 
to  promulgate  rules  for  the  safety  of  his  servants.  Oilboume 
V.  Oregon  Short  Line  R.  Co.,  80. 

3.  Rules  of  Employment — Duty  of  Servant.  A  servant  held  re- 
quired to  observe  reasonable  rules  promulgated  by  the  master 
for  his  safety.    Oilboume  v.  Oregon  Short  Line  R.  Co.,  80. 

4.  iNJUBiES — JuBY  Question — ^Negligence.  In  an  action  for  the 
death  of  an  employee  by  the  breaking  loose  of  a  cable  on  which 
a  movable  carrier  with  a  load  was  being  operated,  permitting 
it  to  fall  on  intestate,  evidence  held  to  make  it  a  jury  question 
whether  defendant  was  negligent  in  fastening  the  cable  end. 
Fowler  v.  Union  Portland  Cement  Co.,  863. 

6.   Same-^Contbibutoby  Negligence.    In  an  action  for  the  death  of 

an  employee  by  the  breaking  loose  of  a  cable  on  which  a  movable 

carrier  with  a  load  was  being  operated,  evidence  held  to  mc^e 

.  it  a  jury  question  whether  intestate  was  guilty  of  contributory 

negligence.    Fovoler  v.  VnUm  Portland  Cejnent  Co.,  368. 

6.  Contbibutoby  Nbgugbncb — Obedience  of  Oboebs.  A  servant  is 
not  guilty  of  contributory  negligence  in  doing  an  act  ordered 
unless  such  act  involved  danger  so  obvious  that  a  reasonably 
prudent  person  in  his  situation  would  not  have  done  it  Fowler- 
V.  Union  Portland  Cement  Co.,  863. 
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7.  Injuries  to  Servant — ^Nbguqence.  In  an  action  for  Injories  to 
a  slope  cleaner  in  a  coal  mine,  evidence  that  he  was  cau^t  by  a 
wire  trailing  along  a  passing  car  held  insufficient  to  show  ac- 
tionable negligence.    Rotobottom  v.  Union  Pacific  Coal  Oo^  408. 

8.  Same — Contributory  Negugence.  A  falope  cleaner  in  a  coal 
mine  held  not  negligent  as  a  matter  of  law  in  failing  to  enter 
a  manhole  provided  for  the  safety  of  employees  to  avoid  cars 
passing  through  the  tunnel.  Rotobottom  v.  Union  Pacific  Coal 
Co,,  408. 

9.  Injuries — Actions — Sufficiency  of  EjVidence.  In  employee's  ac- 
tion for  personal  injuries  by  having  his  arm  caught  in  a  wheel 
after  he  had  become  dizzy  from  the  fumes  of  gasoline,  evidence 
held  to  sustain  a  finding  that  the  foreman  knew  of  the  dangers 
incident  to  such  fumes.  Harris  v.  Ogden  Steam  Laundry  Co^ 
436.      . 

10.  Similar  Facts.  EiVidence  as  to  the  effect  of  gasoline  fumes  upon 
witnesses  held  admissible  in  evidence.  Harris  v.  Ogden  Steam 
Laundry  Co.,  436. 

MONEY  RECEIVED. 

1.  Grounds  of  Action.  To, sustain  an  action  for  money  had  and 
received,  it  must  be  shown  that  there  has  been  an  actual  receipt 
of  a  definite  or  calculable  sum  of  money  by  defendant  Boroughs 
V.  Peterson^  11. 

2.  Right  of  Action.  The  law  held  to  imply  a  promise  to  pay  money 
which  it  would  be  inequitable  to  retain  in  the  cases  stated  so  as 
to  authorize  an  action  therefor.  Pardee  tK  Salt  Lake  County, 
482. 

MORTGAGES. 

Execution — Fraud — Duress — ^E2videncb.  Evidence  held  to  sustain  a 
finding  that  defendant  had  not  been  compelled  by  fraud  or  duress 
to  execute  a  mortgage  to  plaintiff,  sought  to  be  foreclosed. 
McCornick  v.  Levy,  447. 

MUNICIPAL  CORPORATIONS. 

1.  City  Ordinance — Violation — ^Nature  of  Pboceedinqs.  A  pro- 
ceeding against  a  saloon  keeper  for  selling  liquor  after  hours 
prescribed  by  a  city  ordinance  held  criminal  in  its  nature  and 
governed  by  the  rules  pertaining  to  criminal  prosecutions  for 
misdemeanors.    Salt  Lake  City  v,  Robinson,  260. 

2.  Streets — Obstructions — Excavations — Failure  to  Guard.  The 
complaint  In  an  action  for  injuries  by  falling  into  an  unguarded 
excavation  in  a  sidewalk  held  defective  for  not  showing  that 
the  street  was  dangerous  without  signals  or  guards.  Soule  v, 
Weatherby,  580. 

3.  Defective  Sidewalks — Pleading — Cause  of  Injury.  Complaint 
in  an  action  for  injuries  by  falling  into  an  excavation  in  a  side- 
walk held  not  to  sufliciently  allege  as  against  general  demurrer 
that  the  failure  to  erect  guards  or  signals  at  the  excavation  was 
the  proximate  cause  of  plaintiff's  fitUlng  into  the  excavation. 
Soule  V,  Weatherby,  580. 
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4.  Defects  in  Stbeets— -Alldqations  of  Ck>MPiAiNT — Ck)NTBiBUTOBY 
Nbgugbnoe.  Complaint  In  an  action  for  Injuries  by  falling  into 
an  excavation  in  a  sidewalk  held  not  objectionable  as  showing 
contributory,  negligence.    Boule  v.  Weatherlyy,  580. 

6.  Contracts — ^Poweb.  Where  a  municipal  corporation  is  not  given 
power  to  contract  upon  a  particular  subject,  or  where  the  statute 
provides  a  specific  manner  of  contracting,  there  is  no  imp'lied 
power  in  the  corporation  to  contract  except  as  expressly  au- 
thorized.   Pardee  v.  Bait  Lake  County,  482. 

NBOLIGENCB.     (See  "Mastes  and  Servant.") 

!•  Evidence — Sufficiency.  A  plaintiff  suing  defendant  for  negli- 
gence need  only  show  a  state  of  facts  from  which  the  Jury  may 
logically  infer  negligence.    James  v.  RoJ)ert8on,  414. 

2.  Same.  The  rule  that,  where  plaintifTs  evidence  is  consistent, 
both  with  defendant's  negligence  and  absence  of  negligence, 
plaintiff  cannot  prevail,  held  to  apply  only  where  plaintiff's  evi- 
dence, when  considered  alone,  has  such  an  effect  James  v* 
Rol^erison,  414. 

8.  BxpEBT  EiViDENCB— Weight — Confligtino  iNFntENCSs.  Where 
conflicting  inferences  may  be  drawn  from  the  opinions  of  ex- 
perts, the  Jury  may  disregard  one  class  of  opinions  and  base 
their  verdict  on  the  other.    Jumes  v.  Rol^ertsan,  414. 

4.  Pboximate  Cause.  The  alleged  negligent  act  or  omission  must 
be  shown  to  have  been  the  direct  or  proximate  cause  of  the  in- 
Jury.    Boule  V.  Weatherhy,  680. 

6.  Pebsumftions.  Negligence  is  never  presumed.  Boule  v, 
Weatherlyy,  680. 

6.  Pboximate  Cause— Aixboations  of  Complaint.  The  complaint 
need  not  allege  specifically  that  the  negligence  relied  on  was  the 
proximate  cause  of  the  injury;  it  being  only  necessary  that  it 
show  from  the  facts  alleged  that  it  caused  such  injuries.  Boule 
V.  Weatherhy,  680. 

7.  Pleading — Cause  of  Injubt.  It  is  sufficient  in  an  action  for  per- 
sonal injuries  by  falling  into  an  excavation  if  facts  are  alleged 
from  which  it  may  be  clearly  inferred  that  the  place  was  dan- 
gerous, and  that  guards  were  necessary,  and  that  the  failure  to 
have  them  caused  the  injury.    Boule  v.  Weatherhy,  680. 

8.  Pboximate  Cause.  Fact  that  a  cellar  way  was  unguarded  held 
not  the  proximate  cause  of  injury  to  plaintiff.  Anderson  v,' 
Branaford,  256. 

9.  Question  fob  Jubt.  The  question  of  proximate  cause  is  one  of 
law  only  where  but  one  deduction  can  be  drawn  from  the  evi- 
dence.   Anderson  v.  Bransford,  266. 

10.  CoMPABATivE  Nbqlioence — Inappucabilitt.  The  doctrine  of 
comparative  negligence  does  not  prevail  in  Utah.  Myers  v.  Ban 
Pedro,  L.  A,  dk  fif.  L.  R.  Co,,  198. 

11.  "CoNTBiBUTOBT  Nequoence."  "Contributory  negligence"  defined. 
Oswald  V.  Utah  Light  <t  Ry,  Co^  246. 
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12.  Sams — QuxsTioir  ita  Court.  When  the  conduct  is  such  that  rea- 
sonable minds  may  not  differ  as  to  what  a  prudent  person  would 
ordinarily  haye  done  under  the  circumstances,  the  question  of 
contributory  negligence  is  for  the  Jury.  Oswald  v.  Utah  Light  d 
Ry.  Oo^  245. 

NEW  TRIAL. 

1.  Qbounds — iKSUFFiciENCT  OF  BviDENCB.  A  motiou  for  new  trial 
on  the  grounds  of  insufficiency  of  the  evidence  assails  the  yerdict, 
and  not  the  Judgment.    Bellion  v.  Durand,  532. 

2.  Discretion  of  Ck>nBT.  A  party  has  the  unqualified  right  to  more 
for  a  new  trial  in  every  case,  and  the  trial  court  in  passing  on  a 
motion  therefor  is  invested  with  a  sound  legal  discretion.  James 
V.  Rohertson,  414. 

OFFICERS. 

LiABiLiTT  FOB  OFFICIAL  AoTs — ^E^BOB  OB  MISTAKE.  Quasi  Judicial 
officers  cannot  be  held  personally  liable  for  errors  while  honestly 
exercising  within  their  Jurisdiction  the  Judicial  functions  of 
their  offices,  however  erroneous  their  Judgmoit  may  be.  Salt 
Lake  County  v.  Clinton,  462. 

PARTNERSHIP. 

1.  DissoLxmoN — ^NoncA— Failube  to  Gitb.  Partnership  relations 
held  to  have  continued  to  exist  as  to  third  persons  dealing  with 
the  firm  after  its  dissolution  by  the  partners.  Anderson  v.  Clay- 
ton, 842. 

2.  LiABUJTiES  AS  TO  Thibd  Pbbsoits — ^Manaoino  Pabtnik.  a  con- 
tract by  the  managing  partner  within  the  scope  of  the  partner- 
ship business  bound  the  other  partner,  though  he  had  no  knowl- 
edge thereoL    Anderson  v.  Clayton,  343. 

PAYMENT. 

VoLUNTABT  PAYMENT.  A  payment  by  an  execution  debtor  to  avoid 
a  threatened  levy  on  his  business  held  not  voluntary.  Finneu  v. 
Armoura,  316. 

PHYSICIANS  AND  SURGEONS. 

1.  Action  by  Patient — ^Negligence — ^Evidence.  In  an  action 
against  a  physician  for  negligently  permitting  carbolic  acid  to 
come  in  contact  with  the  cornea  of  a  patient's  eye,  after  remov- 
ing a  cyst  from  the  eyelid,  evidence  held  to  Justify  a  finding  of 
negligence.    James  v.  Robertson,  414. 

2.  Liability  fob  Unskillful  Tbbatment— -Evidbnce.  A  physician, 
sued  for  negligently  injuring  a  patient's  eye,  held  not  entitled  to 
attack  a  verdict  against  him  on  the  ground  of  the  absence  of 
expert  testimony  of  his  want  of  professional  skill,  knowledge,, 
and  experience.    James  v,  Robertson,  414. 

PLEADING. 

1.  Issues — ^Evidence.  A  party  introducing  evidence  whicb  he 
claims  is  outside  the  issues  held  not  entitled  to  complain  of  evi- 
dence offered  by  the  adverse  party.  Oilboume  v.  Oregon  Short 
Line  R.  Co.,  80. 
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8.  JuDOMKifT  ON  Pleadikgs.  In  a  suit  InvolTlng  the  rlgbt  to  the 
WBtera  of  a  stream,  the  court  field  tinatithorized  to  render  judg- 
ment for  plaintiff  on  the  pleadings,  in  view  of  the  issaes  ten- 
dered by  the  answer.    Toton  of  Mapleton  v.  Kelly,  252. 

3.  Same.  Where  the  answer  presents  a  material  issue,  the  court 
may  not,  without  a  hearing  of  and  finding  on  the  issue,  enter 
judgment    Toton  of  Mapleton  v.  Kelly,  252. 

4.  Construction — Infbbknces.  An  inference  from  facts  alleged  in 
a  pleading  must  naturally  and  necessarily  arise  from  some  tacts 
positively  alleged  therein.    Soule  v.  Weatherhy,  580. 

5.  Ck>N8TBncnoN — Objection  Raised  at  Trial.  As  against  defend- 
ant's objection  to  any  evidence  because  the  complaint  did  not 
state  a  cause  of  action,  the  allegations  of  the  complaint  are 
deemed  to  be  true.    Bait  Lake  County  v.  Olintonf  462. 

PRINCIPAL  AND  AGENT. 

Unauthorized  Declaration  bt  Aoent^-Bffbot  on  Principal.  A 
declaration  made  by  an  agent  beyond  the  scope  of  his  agency 
held  not  to  bind  the  principal.  Myers  v.  San  Pedro,  L,  A.  d  B.  L. 
R.  Co^  198. 

PROHIBITION. 

1.  Nature  of  Remedy.  Prohibition  as  a  general  rule  will  not  issue, 
unless  it  clearly  appear  that  the  inferior  tribunal  is  about  to 
proceed  in  a  matter  over  which  it  possesses  no  Jurisdiction. 
Campbell  v.  Durand,  118. 

2.  Adequacy  or  Other  Remidy.  Prohibition  will  not  as  a  general 
rule  issue  where  there  is  available  to  the  applicant  another  plain, 
speedy,  and  adequate  remedy.    Campbett  v.  Durand,  118. 

8.  Functions — Prevention  or  Ursubping  Jurisdiction.  Function  of 
prohibition  defined.    Campbell  v.  Durand,  118. 

4.  Other  Remedy.  Where  a  justice's  court  rendered  a  void  judg- 
ment, prohibition  held  not  the  proper  remedy.  Campbell  v, 
Durand,  118. 

5.  RssTRAiNiNO  Execution  of  Void  Judgment.  Prohibition  does 
not  lie  to  arrest  threatened  acts  of  a  justice  court  to  enforce  by 
execution  or  otherwise  a  void  judgment  rendered  by  it  Camp- 
bell V.  Durand,  118. 

6.  Restraining  Execution.  Prohibition  held  to  lie  to  restrain  the 
threatened  acts  of  one  not  vested  or  empowered  by  law  to  issue 
executions.    Campbell  v.  Durand,  118. 

7.  Restraining  Enforcement  or  Void  Judgment— Adequacy  or 
Other  Remedy.  Prohibition  held  not  to  lie  to  restrain  the  en- 
forcement of  a  void  judgment  of  a  justice  court  Campbell  v. 
Durandf  118. 

8.  Same.  The  ordinary  remedy  to  restrain  the  enforcement  of  a 
void  judgment  held  by  injunction.    Campbell  v,  Durand,  118. 

RAILROADS. 

1.  Collisions — Contmbutobt  Nboligencb.  An  engineer  of  a  rail- 
road company  while  at  work  in  transferring  cars  in  the  yards 
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of  another  company  held  required  to  continue  to  exercise  ordi- 
nary care  for  Us  own  safety.  Qilhourne  v.  Oregon  Short  Line 
R.  Co.,  80. 

2.  iNJUBiES  TO  Servant  op  Othis  Ck>scPANT — Ck>NTBiBUT0BT  Negli- 
gence. What  Is  ordinary  care  for  an  eng^lneer  engaged  In  trans- 
ferring cars  In  railroad  yards  held  for  the  jury.  Qilboume  v. 
Oregon  Short  Line  R,  Oo^  80. 

8.  Injubt  to  Licensee — ^Violation  of  Rules  of  ETmplotment — ^Neg- 
ligence. A  violation  by  an  employee  of  a  rule  of  employment 
held  not  negligence  per  se.  Oilboume  v.  Oregon  Short  Line  R, 
Oo^  80. 

4.  Injubt  to  Servant  or  Othsb  C!ompant — ^Violations  of  Rules  of 
Bmplotment — ^Negligence.  Where  two  railroad  companies 
adopted  rules  for  their  mutual  benefit,  the  negligence  of  an  em- 
ployee of  one  of  the  companies  In  ftilllnig  to  comply  with  the  rules 
held  available  to  the  other  company.  Oilboume  v.  Oregon  Short 
Line  R,  Co.,  80. 

5.  iNJXTBiEs  to  Person  on  Train — Contbibutobt  Nboligencb. 
Whether  an  engineer  was  guilty  of  contributory  negligence  held 
for  the  jury.    Gilhoume  v.  Oregon  Short  Line  R.  Co.,  80. 

6.  Injxtbies  to  Licensees — ^Employees  oir  Other  Ck)MPANT — Rules 
OP  Employment — Duty  of  Servant.  Where  two  railroad  com- 
panies adopted  reasonable  rules  for  their  mutual  benefit,  an 
engineer  of  one  of  the  companies  operating  his  engine  in  the 
yards  of  the  other  held  required  to  comply  with  the  rules.  (Hh 
bourne  v.  Oregon  Short  Line  R,  Co.,  80. 

7.  Collision  of  Trains— Contbibutort  Nbougencb — Insteuctions. 
In  an  action  for  injuries  to  an  engineer  in  a  collision,  an  instruc- 
tion held  erroneous,  as  withdrawing  an  issue  from  the  jury. 
Gilboume  v.  Oregon  Short  Line  R.  Co.,  80. 

8.  Accidents  to  Trains — ^Rulbs  of  EImployment — Cabb  Rsquibed. 
Where  two  railroad  companies  adopted  rules  for  the  (ransfer  of 
cars  from  the  yards  of  either  to  the  other,  the  employees  of  the 
two  companies  held  required  to  exercise  reasonable  care  in 
operating  trains  in  the  yards.  Oilboume  v.  Oregon  Short  Line 
R.  Co.,  80. 

9.  Killing  Animals — Entby  on  Right  of  Way  Through  Gates. 
Under  Comp.  Laws  1907,  section  466x1,  held,  an  animal  having 
entered  a  right  of  way  through  a  gate,  left  open  without  fault 
of  the  railroad  company,  and  been  killed  without  ftiult  of  the 
trainmen.  It  was  not  liable.  Reid  v.  San  Pedro,  L.  A.  <t  S.  L.  R. 
Co.,  617. 

10.  Same — ^Place  of  Entry  on  Right  of  Way — Evidence.  EMdence 
held  Insufficient  to  show  an  animal  killed  by  a  train  entered  on 
the  track  where  the  right  of  way  fence  was  down,  so  as  to  make 
the  company  liable.    Reid  v.  San  Pedro,  L.  A.  d^  S.  L.  R.  Co.,  617. 

11.  Same — Right  of  Way — ^Evidence.  Evidence  held  sufficient  to 
show  animals  killed  by  a  train  entered  on  the  right  of  way 
where  the  company  had,  contrary  to  its  duty,  left  unfenced  more 
ground  than  reasonably  necessary  for  station  grounds.  Reid  v. 
San  Pedro,  L.  A.  <t  S.  L.  R.  Co.,  617. 
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SALES. 

1.  Bbeach  of  Ck)NTBACT— Damages.  Damages  held  too  remote  and 
speculative  to  be  considered  in  estimating  the  damages  for 
breach  of  contract  of  sale.  California  Pine  Bow  &  Lumber  Co,  v. 
Wasatch  Orchard  Co,,  329. 

2.  Same.  Measure  of  damages  for  the  failure  of  a  seller  to  deliver 
goods  sold  defined.  California  Pine  Box  A  Lumber  Co.  v,  Wasatch 
Orchard  Co,,  325. 

8.  Same.  A  buyer,  on  the  failure  of  a  seller  to  deliver  as  required 
by  contract  of  sale,  held  entitled  to  recover  the  difference  be- 
tween the  market  value  of  the  quality  of  the  goods  sold  and 
the  contract  price.  California  Pine  Box  d  Lumber  Co,  v,  Wasatch 
Orchard  Co,,  325. 

4.  Same — Failubb  to  Deliveb.  The  court  held  authorized  to  treat 
a  seller's  conduct  as  a  total  failure  to  deliver  goods  sold.  Cali- 
fornia Pine  Box  A  Lumber  Co,  v,  Wasatch  Orchard  Co,,  325. 

SPECIFIC  PERFORMANCE. 

AonoiT — Sufficiency  of  Evidence — ^Approval  of  Contract.  In  an  ac- 
tion for  specific  performance  of  an  agreement  to  convey  property 
on  the  approval  by  another  of  the  contract,  evidence  held  to 
show  that  such  other  approved  the  contract  by  another  contract 
made  by  himself  and  wife.    Anderson  v,  Clayton^  343. 

STATUTES. 

STATUTES  CITED,  CONSTRUED  OR  APPLIED. 

Session  Laws,  1896. 

Page  573,  Drainage  Districts 509 

Revised  Stattttes,  1898. 

Sections  760  to  779,  Drainage  Districts 509 

Session  Laws,  1905. 

Section        1  Chap.  92,  Changes  of  venue  of  actions  before 

Justices   125 

Page  233,  Drainage  districts 509 

Compiled  Laws,  1907. 

Section    328,  Corporations.    Correct  books  to  be  kept 185 

Section    329,  Corporations.    Same.    Access  thereto  by  stock- 
holders     185 

Section    489,  Who  exercises  corporate  powers  of  counties. . .  488 

Section    492,   Counties.     Lending     credit.     Incurring     in- 

debtedness  495 

Section    493,  Counties.    Unlawful  contracts  void  495 

Section'   511,  Subd.    7,    Counties..   County     commissioners. 

Settle  accounts   467 

Section    527,  Counties.    Stationery.    Bids 466 

Section    529,  Same.    Bids  for  publishing  notices,  etc    Con- 
tract    467 

Section    538,  County  charges,  what  are 486 

Section    539,  Counties.     Costs  on  removal  of  criminal  ac- 
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tion  before  trial  486 

Sections   686x45,  Courts,  municipal,  civil  jurisdiction 179 

Section  727,  Court  stenographers.  Fees.  When  defendant 
is  impecunious,  costs  paid  by  state.  Fees  in  criminal 
cases  paid  by  state 275 

Sections  760  to  779,  drainage  districts  502-  606 

Section  1016,  Fees  payable  in  advance.  Exceptions.  Im- 
pecunious suitors    467 

Section  2620,  Delinquent  tax  list.  Publication.  Contents. 
Notice  of  sale 467 

Section  2986,  Civil  procedure.    Pleadings  liberally  construed      8 

Section  3133,  Civil  procedure,  new  trials  and  appeals  in  gar- 
nishment proceedings   361 

Section  3147,  Civil  procedure,  trial  by  Jury.  Order  of  triaL 
Court  to  instruct  in  writing.    Argument 166 

Section  3283,  Civil  procedure,  exceptions.  What  deemed  ex- 
cepted to  376 

Section  3284,  Same.  Form  of  exceptions.  How  bill  made 
up  65 

Section  3286,  Same.  Preparation,  settlement  and  signing  of 
bill  of  exceptions.    Time  allowed 293 

Section  3294,  New  trials.  Notice  of  to  be  filed  and  served 
when.     Grounds    293 

Section  3301,  Appeals.    Taken  within  six  months 292 

Section  3329,  Motions  and  orders.  Time  may  be  extended 
in  all  cases,  except  notice  of  appeal  293 

Section  3685,  Justices'  Courts.  No  particular  form  of  pl^ul- 
ings.    Verification.    Venue  .'.       4 

Section  3685x,  Same.  Judgment  void,  when.  Review  by  ap- 
peal, certiorari,  etc 4 

Section  3742,  Same.    New  trial,  for  what  causes  granted...  535 

Section  4415,  Penal  code.  Refusal  of  inspection  of  cor- 
porate books    186 

Section  4806,  Criminal  procedure.  Costs  of  removal  paid  by 
county    486 

Section  4767,  Same.  On  arraignment,  defendant  entitled  to 
counsel.    Appointment 486 

Section  4925,  Same.  Execution.  Judgment  for  fine  and 
costs   275 

Section  4966,  Same.  Appeals,  clerk  to  transmit  record. 
Filing.    Costs 274 

Section  5015,  Same.  Defendant's  failure  to  testify  not  to 
prejudice  him.    Cross-examination  of  defendant 339 

Section  5155,  Same.  Justices'  Courts.  Judgment  on  plea  of 
guilty.    Fine.    Imprisonment  at  labor  276 

CONSTITUnOlf. 

Article    1,  Section    7,  Due  process  of  law  485 

Article    1,  Section  12,  Rights  of  accused  persons 485 

Article    1,  Section  22,  Private  property  for  public  use 486 

Article    8,  Section  10,  County   attorneys.     Election,   Term, 

etc » 488 

Article  14,  Section    3,  Debts  of  counties,  cities,  etc.    Not  to 

exceed  revenue.    Exception  495 

STREET  RAILROADS. 

1.  Rbouultions — CoNSTBUcnoN    OF    Municipal    Obdinahcbs.    An 
ordinance  requiring  two  operators  on  a  street  car,  held  intended 
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to  protect  traveleni  as  well  as  passengers,  so  that  an  automobilist 
could  rely  on  its  violation  as  negligence.  OsuxOd  v.  Utah  Light 
d  Ry,  Oo^  245. 

2.  iNJUBiis — JuBT  Question — ^Nboligbnce.  In  an  action  against  a 
street  car  company  for  injury  to  an  automobile  by  collision, 
whether  defendant  was  negligent,  held  a  Jury  question.  Ottoald 
v\  Light  dk  Ry,  Co,,  245. 

8.  Sams.  While  it  is  usually  contributory  negligence  as  a  matter 
of  law  to  fail  to  look  and  listen  before  crossing  a  steam  railroad 
track,  the  question  is  usually  left  to  the  Jury  in  case  of  street 
railroads.    Oitoald  v.  Utah  Light  A  Ry,  Co,,  245. 

4.  Injuwes — CoifTBiBUTOBY  NEGLIGENCE.  Plaintiff  held  guilty  of 
contributory  negligence  precluding  recovery  for  injury  to  an 
automobile  by  collision  with  a  street  car.  Ostoald  v,  Utah  Light 
d  Ry.  Oo^  245. 

TAXATION. 

1.  Assessment — ^National  Bank  Shabes — Inequalitt.  In  a  suit 
to  reduce  an  assessment  of  national  bank  shares  for  taxation, 
non-uniformity  and  inequality  held  not  shown.  Firnt  Nat  Bank 
of  Nephi  V,  0hri9ten9en,  568. 

8.  Assessment — ^EQUALmr.  Notwithstanding  Comp.  Laws  1907,  sec- 
tion 2506,  an  assessment  of  certain  kinds  of  personal  property 
for  taxation  at  its  actual  or  cash  value  is  invalid  for  inequality 
when  other  kinds  of  such  property  is  assessed  at  only  a  per- 
centage of  its  value.  First  Nat.  Bank  of  Nephi  v.  Christenaen, 
568. 

8.  Unequal  Assessment— Remedy.  Where  certain  kinds  of  per- 
sonal property  was  assessed  at  a  higher  percentage  of  value  than 
other  kinds  of  property,  the  owners  of  the  property  so  assessed 
may  invoke  the  aid  of  the  courts  to  compel  the  reduction  of  the 
assessment.    First  Nat.  Bank  of  Nephi  v.  Christensen^  568. 

4.  Assessment — ^Inequality — Bubden  of  Pboof.  The  burden  of 
showing  inequality  of  assessment  of  property  for  taxation  is  on 
the  taxpayer.    First  Nat.  Bank  of  Nephi  v.  Ohristensen,  568. 

5.  National  Banks — ^"Moneyed  Capital/*  The  words  "other 
moneyed  capital,"  within  Rev.  St.  U.  S.  section  5219  (U.  S. 
Comp.  St.  1901,  p.  3502) ;  defined.  First  Nat.  Bank  of  Nephi  v. 
Ohristensen,  568. 

6.  National  Bank  Shabes — ^Excessive  Assessments — Bvidenob. 
Evidence  held  insufficient  to  warrant  a  finding  that  shares  of 
complainant  national  bank  were  assessed  at  a  greater  rate  than 
other  moneyed  capital  in  the  hands  of  individuals  in  violation  of 
Rev.  St.  U.  S.  section  5219  (U.  S.  Comp.  St.  1901,  p.  8502.)  First 
Nat.  Bank  of  Nephi  v.  Christensen,  568. 

7.  Inequality — ^Assessment.  Inequality  and  lack  of  uniformity  in 
a  tax  assessment  may  result  not  only  by  applying  different  rates 
of  assessment,  but  from  misconduct  of  taxing  officers.  First  Nat. 
Bank  of  Nephi  v.  Ohristensen,  568. 
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TIBIEL 

Statutobt — Cnr  OEDirfANCB— Construction — Standabo  <«  Soi.ab 
Time.  Where  an  ordinance  in  a  city  which  had  generally 
adopted  standard  as  distinguished  from  solar  time  prohibited  the 
sale  of  intoxicating  liquor  after  midnight,  the  time  should  be 
reckoned  in  accordance  with  standard,  as  dlstingulBhed  from 
solar,  time.    Salt  Lake  City  v.  Robinson,  260. 

TRESPASS. 

Actions — Subject  Matter.  Personal  property  may  be  the  subject  of 
a  trespass.    Peterson  v,  Petteraon,  854. 

TRIAU 

1.  Nonsuit — Grounds — Specification.  In  an  action  for  injuries  to 
a  slope  cleaner  in  a  coal  mine,  grounds  of  a  motion  for  nonsuit 
held  sufficiently  specific.  Rowbottom  v.  Union  Pacific  Coal  Oo^ 
408. 

2.  Invading  Province  of  Jury — ^Weight  of  Evii»:nce.  Power  of 
legislature  and  courts  to  declare  what  prima  facie  shall  be 
sufficient  to  establish  a  given  fact  stated.  Smith  v.  Cfummings. 
306. 

3.  Instruction — ^Weight  of  Evidence.  In  submitting  a  case  to  a 
Jury  involving  the  effect  of  marks  or  brands  on  live  stock,  held 
that  certain  instructions  should  be  given.  Smith  v,  Cummings, 
306. 

4.  IssxTEs  OF  Fact  and  Law — Findings  of  Fact— Judgment.  In  re- 
plevin for  an  automobile  on  which  defendant  claimed  a  me- 
chanic's lien  under  Comp.  Laws  1907,  section  1404,  findings  held 
mere  conclusions,  and  insufficient  to  sustain  a  Judgment  for 
plaintiff.    Westminster  Inv,  Co.  v.  McCurtain,  544. 

6.  Findings  of  Trial  Court — Sufficiency.  A  finding  of  fact  Tield 
a  mere  conclusion.    Munsee  v,  McKellar,  282. 

6.  Findings — Uncertainty.  A  finding  held  objectionable,  because 
too  general  and  uncertain.    Munsee  v.  MoKellar,  282. 

7.  Same — ^Requisites.  The  court,  in  a  suit  In  equity,  should  make 
specific  findings  of  fact  which  respond  to  and  dispose  of  the  ma- 
terial issues.    Munsee  v,  McKellar,  282. 

8.  Instructions — ^Requests.  Instructions  covered  by  the  charge 
as  given  are  properly  refused.  Myers  v.  San  Pedro,  L,  A.  d  S.  L. 
R.  Co^  198. 

TROVER  AND  CONVERSION. 

Action — Instructions.  In  an  action  against  a  real  estate  agent  fbr 
the  conversion  of  plaintiff's  household  goods,  which  were  placed 
in  a  building  with  the  authority  of  the  agent,  the  refusal  of  a 
certain  instruction  held  not  error.    Bowe  v.  Stiltoell,  377. 

VERDICTS.     (See  "Appeal  and  Error.") 

WATER  AND  WATER  COURSES. 

1.  Water  Supply — ^Unappropriated  Water — Findings.  Evidence 
held  to  Justify  a  finding  that  at  the  time  defendants  applied  to 
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appropriate  water  from  a  lake  it  contained  unappropriated  water 
in  excess  of  the  amount  defendants  applied  for.  Salt  Lalce  City 
V,  Ocrdner,  30. 

2.  Appbopbiation — ^Amouwt.  Under  Comp.  Laws  1907,  section 
1288x20,  the  right  of  prior  appropriators  depends,  not  on  how 
much  water  they  i^equire,  but  on  the  amount  they  had  applied  to 
a  beneficial  purpose  within  a  reasonable  time  after  appropriation. 
Bait  Lake  City  v,  Gardner,  30. 

3.  Unappbofbiated  Wateb—Rioht  to  Use.  Defendants  held  entitled 
to  unappropriated  water  in  a  lake,  though  the  withdrawal  might 
necessitate  a  change  in  the  methods  or  means  used  by  prior  ap- 
propriators for  withdrawing  their  appropriations  therefrom. 
Salt  Lake  City  v.  Gardner,  30. 

4.  SxTBSEQUENT  AppBOPBiATioN — ^ExPENSB.  Where  the  withdrawal  of 
unappropriated  water  from  a  lake  operated  to  increase  the  ex- 
pense to  prior  appropriators  of  withdrawing  their  appropriation, 
such  additional  expense  was  chargeable  to  the  subsequent  appro, 
priators  as  a  condition  to  their  right  to  apiMropriate.  Salt  Lake 
City  V.  Gardner,,ZO. 

6.  Speinos — Issues — Findikgs.  In  a  suit  involying  the  ownership 
and  use  of  the  waters  of  springs,  the  findings  held  not  to  negative 
plaintifTs  claims,  and  not  to  support  a  judgment  for  defendant. 
Munaee  v.  McKellar,  282. 

WITNESSES. 

1.  Impeachment  of  Memobt — ^Ibbeubvant  Mattebs.  Scope  of  ex- 
amination for  purpose  of  discrediting  accused  testifying  as  a  wit- 
ness stated.    State  v,  Thorne,  208. 

2.  Cboss-Examikation  or  Accused.  Rule  limiting  cross-examina- 
tion of  witness  as  to  crimes  which  he  has  committed  stated. 
State  V.  Thome,  208. 

8.  P&ivnjgoB.  Cross-examination  of  accused  after  claim  of  privilege 
held  erroneous.    State  v.  Thome,  208. 

4.  Impeachment — ^Accused  in  Cbeminal  Pbosbcution.  Compelling 
accused  to  put  on  clothes  which  he  wore  while  committing  the 
homicide,  and  to  testify  that  such  was  his  appearance  at  the 
time,  held  error.    State  v.  Thome,  208. 

5.  Cboss-Examination  of  Accused.  Rule  as  to  cross-examination 
of  accused  stated.    State  v.  Thome,  208. 
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